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Planning etc. (Scotland) Bill 

1st Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 to 50 Schedule
Section 51 to 54 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Before section 1 

Donald Gorrie 

72 Before section 1, insert— 

<Local Planning Forums

After section 1 of the principal Act insert— 

“1A Local Planning Forums

(1) Each planning authority must establish at least one Local Planning Forum for 
its district. 

(2) The functions of a Local Planning Forum are— 

(a) to act jointly with the planning authority in relation to— 

(i) the preparation of any local development plan which includes any 
part of the district of the Local Planning Forum, and 

(ii)  any planning applications relating to major developments in the 
district of the Local Planning Forum, and 

(c) where the planning authority is a constituent authority of a strategic 
development planning authority, to act jointly with the strategic 
development planning authority in relation to any strategic development 
plan which includes any part of the district of the Local Planning Forum. 

(3) The members of a Local Planning Forum must include representatives— 

(a) of members of the planning authority, 

(b) of employees of the local authority’s— 

(i) planning department, and 

(ii) other departments, 

(c) of each public body (other than the local authority) which exercises 
functions in relation to— 

(i) health, 

(ii) education and training, 

(iii) housing, 
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(iv) economic development, or 

(v) the environment, 

 in the district of the Local Planning Forum, 

(d) of— 

(i) community councils, 

(ii) community bodies (within the meaning of section 15(4) of the 
Local Government in Scotland Act 2003 (asp 1)), and 

(iii) any other community bodies or voluntary organisations which the 
planning authority considers it appropriate to include, 

 in the district of the Local Planning Forum, 

(e) of small and large businesses operating in the district of the Local 
Planning Forum (including in particular persons or companies concerned 
with development),  

(f) of young people and of older people, and 

(g) of persons who appear to the planning authority to have particular 
knowledge of planning issues in the district of the Local Planning 
Forum. 

(4) The planning authority is to appoint the members of each Local Planning 
Forum for its district; but after a Local Planning Forum is established, no 
changes may be made to the membership of the Forum unless the Forum 
agrees to any such change. 

(5) The arrangements for meetings of a Local Planning Forum and other matters 
relating to the proceedings of the Forum are to be such as the Forum may 
determine. 

(6) Without prejudice to the generality of subsection (5), a Local Planning Forum 
may establish sub-committees.”.> 

Patrick Harvie 

39 Before section 1, insert— 

<Sustainable development

After Part 1 of the Principal Act insert— 

“PART 1ZA

SUSTAINABLE DEVELOPMENT

3ZA Sustainable development 

(1) In exercising any function under this Act, planning authorities and the Scottish 
Ministers must act in the way best calculated to contribute to the achievement 
of sustainable development. 

(2) The Scottish Ministers may issue guidance to a planning authority for the 
purposes of this section and that authority must have regard to any guidance so 
issued.”.>
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Section 1 

Euan Robson 

10 In section 1, page 1, line 8, at end insert— 

<Sustainable development 

Sustainable development 

  The Scottish Ministers must exercise their functions under this Part with the 
objective of contributing to sustainable development. 5

National Planning Framework>

Patrick Harvie 

10A As an amendment to amendment 10, line 4, leave out <with the objective of contributing to> and 
insert <in the way best calculated to contribute to the achievement of> 

Euan Robson 

17 In section 1, page 1, line 12, leave out <in broad terms> 

Christine Grahame 

40 In section 1, page 1, line 19, leave out <may> and insert <must also> 

Christine Grahame 

41 In section 1, page 2, line 4, leave out <may> and insert <must> 

Jackie Baillie 

73 In section 1, page 2, line 4, after <statement> insert <of need> 

Christine Grahame 

42 In section 1, page 2, line 4, at end insert— 

<(  ) Without prejudice to the generality of subsection (4)(b), the following classes 
of development must be designated as national developments— 

(a) nuclear power stations, 

(b) nuclear waste disposal sites, 

(c) trunk road developments, 

(d) rail developments, and 

(e) bridges of strategic importance to transport infrastructure.> 

Alex Neil 

*74 In section 1, page 2, line 4, at end insert— 
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<(  ) The National Planning Framework must prohibit new development on flood 
plains.>

Patrick Harvie 

75 In section 1, page 2, line 6, after <prepare> insert <, in accordance with sections 3AA to 3B,> 

Scott Barrie 

43 In section 1, page 2, leave out lines 7 and 8 and insert <and 

(  ) consider at least every four years whether the framework should be 
revised and either— 

(i) prepare a revised framework, or 

(ii) publish the reasons why, in their opinion, revision is not 
necessary.> 

Patrick Harvie 

76 In section 1, page 2, leave out lines 9 to 11 and insert— 

<3AA Preparation of proposed National Planning Framework 

(1) In preparing the proposed National Planning Framework the Scottish Ministers 
are to seek the views of, and have regard to any views expressed by— 

(a) the key agencies, 

(b) each planning authority, 

(c) the general public, and 

(d) such other persons or bodies as may be prescribed. 

(2) It is the duty of each key agency and planning authority to co-operate with the 
Scottish Ministers in the preparation of the proposed National Planning 
Framework. 

(3) The Scottish Ministers are, so far as is practicable, to ensure— 

(a)  that the persons identified in subsection (1) are made aware that they are 
entitled to make such representations as are mentioned in that subsection, 
and

(b) that those persons are given an adequate opportunity to do so.  

(4) In this section and sections 3AB to 3AD any reference to— 

(a) a “proposed National Planning Framework” is to be construed as 
including a reference to any National Planning Framework as proposed 
to be revised, and 

(b) a “key agency” is to a body which the Scottish Ministers may specify as 
such for the purposes of that provision by regulations.  

3AB Publication of proposed National Planning Framework 

(1) Having had regard to any representations made to them under section 3AA the 
Scottish Ministers are— 
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(a) to publish the proposed National Planning Framework, 

(b) to send a copy of the framework to each key agency and planning 
authority, 

(c) to notify any persons who made representations under section 3AA of 
the publication of the framework, and 

(d) to consult–– 

(i) the key agencies, 

(ii) each planning authority, 

(iii) persons or bodies likely to be affected by developments designated 
under section 3A(4)(b) as national developments, 

(iv) the general public, and 

(v) such other persons or bodies as may be prescribed, 

 with regard to the proposed framework. 

(2) Publication under subsection (1)(a) is to include specification of a date (being a 
date not less than 6 weeks after the date of publication) by which any 
representations with respect to the proposed National Planning Framework 
must be made to the Scottish Ministers. 

(3) After the date specified by virtue of subsection (2), the Scottish Ministers— 

(a) may modify the proposed National Planning Framework so as to take 
account of–– 

(i) any representations timeously made to them as respects the 
proposed National Planning Framework, 

(ii) any matters arising in consultation under subsection (1)(d), and 

(iii) any minor drafting or technical matters, and 

(b) are to publish a report— 

(i) of such representations as were timeously made to them and of 
whether those representations are taken account of in the proposed 
National Planning Framework (and if so to what extent), 

(ii) matters raised in consultation under subsection (1)(d) and of 
whether such matters are taken account of in the proposed 
National Planning Framework (and if so to what extent); and 

(iii) details of any minor drafting alterations or technical matters 
mentioned in paragraph (a)(iii). 

(4) Where the proposed National Planning Framework is modified under 
subsection (3), the Scottish Ministers are to publish that framework as 
modified. 

(5) In subsection (1)(a) and (4) and sections 3AC and 3AD,  “publish” includes, 
but is not to be restricted to, publish by electronic means (as for example by 
means of the internet); and the Scottish Ministers may also by regulations 
prescribe additional ways in which a proposed National Planning Framework 
or, as the case may be, report is to be published. 
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3AC Examination of proposed National Planning Framework 

(1) The Scottish Ministers are, if— 

(a) representations timeously made have not been withdrawn, or 

(b) they consider it appropriate that such a direction be made, 

to direct that a person appointed by them examine under this subsection the 
proposed National Planning Framework. 

(2) The Scottish Ministers may make regulations as to–– 

(a) meeting general administrative costs, staff costs and overheads incurred 
in relation to an examination under subsection (1), 

(b) procedures to be followed at such an examination, and 

(c) what is to be assessed in such an examination and matters by reference to 
which an assessment is to be made, 

but the form the examination is to take is to be at the discretion of the person 
appointed except that the examination is to be in public. 

(3) When they make a direction under subsection (1), the Scottish Ministers are–– 

(a) to advertise its making in a national newspaper circulating in Scotland, 
and

(b) if it is made by virtue of paragraph (a) of subsection (1), to serve notice 
of its making on each of the persons making the representations in 
question.

(4) No such examination as is mentioned in subsection (1) is to be commenced 
within 4 weeks after the direction is made. 

(5) On completing his report under subsection (1) the appointed person is to— 

(a) prepare a report setting out, and giving reasons for, his conclusions and 
recommendations (which may include recommendations for the 
amendment of the proposed National Planning Framework), 

(b) submit it to the Scottish Ministers, 

(c) publish it, and  

(d) serve on the persons mentioned in subsection (3)(b) notice of its 
submission and publication (including the means of publication). 

3AD Proposed National Planning Framework: adoption or amendment 

(1) The Scottish Ministers may, after receiving the report mentioned in subsection 
(5) of section 3AC, adopt the proposed National Planning Framework with or 
without modifications. 

(2) In either case the Scottish Ministers are to prepare a report indicating the extent 
to which the recommendations of the person appointed to examine the 
proposed National Planning Framework have been taken into account.  

(3) After the adoption of the proposed National Planning Framework and the 
preparation of the report mentioned in subsection (2) the Scottish Ministers 
are––

6
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(a) to publish the proposed National Planning Framework and the report 
mentioned in subsection (2), 

(b) to send a copy of those documents to each key agency and planning 
authority; 

(c) to notify any persons who made representations under section 3AB(1)(d) 
of the publication of the documents.> 

Donald Gorrie 

44 In section 1, page 2, leave out lines 10 and 11 and insert— 

<(7A) The Scottish Ministers are, at all stages in the preparation or revision of the 
framework, to ensure that representatives of— 

(a) any relevant committees of the Scottish Parliament, 

(b) local authorities, 

(c) other relevant statutory bodies, and 

(d) relevant commercial and voluntary bodies, 

 are fully involved (including by inviting them to participate in meetings) in that 
preparation or revision. 

(7B) After preparing or revising a framework in accordance with subsection (7A), 
the Scottish Ministers are to ensure that— 

(a) the proposed contents of the framework are publicised in such manner as 
the Scottish Ministers think fit, and 

(b) persons who may be expected to desire an opportunity of making 
representations to the Scottish Ministers with respect to the framework 
are—

(i) made aware that they are entitled to make such representations, 
and

(ii) given an adequate opportunity to do so. 

(7C) Publicity under paragraph (a) of subsection (7B) is to include specification of a 
date by which representations under paragraph (b) of that subsection may be 
made. 

(7D) The Scottish Ministers are, in determining the content of the proposed 
framework (or framework as proposed to be revised) to be laid before the 
Scottish Parliament in accordance with section 3B(1), to have regard to any 
timeous representations made under subsection (7B).> 

Patrick Harvie 

77 In section 1, page 2, line 10, leave out from <to> to end of line 11 and insert <, in preparing or 
revising the framework, to consult— 

(  ) persons or bodies likely to be affected by developments designated under 
subsection (40(b) as national developments, and 

(  ) such other persons or bodies as the Scottish Ministers consider 
appropriate.>
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Malcolm Chisholm 

18 In section 1, page 2, line 10, leave out from <consult> to end of line 11 and insert <prepare and 
publish an account (in this Part referred to as their “participation statement”) of when consultation 
as regards the preparation or review of the framework is likely to take place and with whom and 
of its likely form and of the steps to be taken to involve the public at large in the preparation or 
review.>

Bruce Crawford 

11 In section 1, page 2, line 11, at end insert <, and 

(b) specify a date by which the persons or bodies being consulted may make 
representations with regard to the framework. 

3AA Examination of National Planning Framework

(1) If representations are made timeously under section 3(8)(b), the Scottish 
Ministers are to make arrangements for the proposed National Planning 
Framework (or the framework as proposed to be revised) to be subject to an 
examination in public. 

(2) The Scottish Ministers must by regulations make provision for the procedure to 
be followed in relation to an examination under subsection (1) (including 
provision for the appointment of independent persons to conduct such 
examinations and for the withdrawal of representations made under section 
3A(8)(b).>

Euan Robson 

19 In section 1, page 2, line 11, at end insert— 

<(9) The Scottish Ministers are to allow an adequate period of time (being not less 
than 3 months) for consultation under subsection (8).> 

Patrick Harvie 

78 In section 1, page 2, line 13, leave out <section 3A(8)> and insert <sections 3AA to 3AD> 

Donald Gorrie 

45 In section 1, page 2, line 13, leave out <3A(8)> and insert <3A(7A) to (7D)> 

Bruce Crawford 

12 In section 1, page 2, line 13, after <3A(8)> insert <and, in a case where timeous representations 
are made under section 3A(8)(b), section 3AA> 

Euan Robson 

20 In section 1, page 2, line 13, after <3A(8)> insert <and the expiry of the period allowed for 
consultation under section 3A(9),> 
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Bruce Crawford 

13 In section 1, page 2, line 15, after <revised)> insert <and any report arising from an examination 
under section 3AA> 

Donald Gorrie 

*46 In section 1, page 2, line 15, after <revised)> insert <, together with any note of reservation which 
any of the bodies mentioned in subsection (7A) wish to include,> 

Patrick Harvie 

79 In section 1, page 2, line 15, after <revised)> insert <as modified under section 3AB(3)(a) or 
3AD(1) (or both) and any report under section 3AC(5)> 

Euan Robson 

21 In section 1, page 2, line 15, after <Parliament> insert <together with a report on the preparation 
or review of the framework, which must include a statement as to the number and range of 
consultees, the adequacy of the consultation period and the results of that consultation,> 

Patrick Harvie 

80 In section 1, page 2, line 17, at end insert <, and 

(ii) the framework has been approved by a resolution of the Scottish 
Parliament.> 

Donald Gorrie 

*47 In section 1, page 2, line 18, leave out from second <the> to <is> in line 19 and insert <such 
period (being not less than 60 days beginning on the day on which the draft is so laid) as the 
Scottish Parliament may determine in relation to each framework (or framework as proposed to 
be revised)> 

Patrick Harvie 

48 In section 1, page 2, line 19, leave out from <of> to end of line 23 and insert <decided on by the 
Scottish Parliament as required to give adequate consideration to the framework, being not less 
than 60 days.> 

Karen Whitefield 

1 In section 1, page 2, line 19, leave out <40> and insert <60> 

Donald Gorrie 

49 In section 1, page 2, line 23, at end insert— 

<(2A) Any person or body may, within such period as the Scottish Parliament may 
determine, submit an objection to any framework laid before the Scottish 
Parliament under subsection (1) to the Clerk of the Parliament. 
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(2B) The Scottish Parliament may appoint one or more persons as an assessor for 
the purpose of examining and reporting on timeous objections made under 
subsection (2A) and the parts of the framework to which the objections relate. 

(2C) Examination under subsection (2B) must take place in public and be conducted 
in as informal and non-confrontational manner as possible. 

(2D) Where an examination under subsection (2B) cannot be completed within the 
period for Parliamentary consideration, that period must be extended by such 
period as the Scottish Parliament determines is necessary to allow for 
completion of the examination and consideration of the assessor’s findings by 
the Scottish Parliament.> 

Donald Gorrie 

50 In section 1, page 2, leave out lines 24 to 28 and insert— 

<(A3) Where, during the period for Parliamentary consideration, the Scottish 
Parliament by resolution opposes the proposed framework (or specified parts 
of it), the Scottish Ministers, in preparing or revising the framework, are to 
amend the framework in such a way that the reasons for that opposition are 
removed. 

5
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(3) In relation to any other type of resolution or any report of, or of any committee 
of, the Scottish Parliament made, during the period for Parliamentary 
consideration, as regards the proposed framework, the Scottish Ministers, in 
preparing or revising the framework, are to have regard to the resolution or 
report.>

Christine Grahame 

50C As an amendment to amendment 50, line 1, at end insert— 

<(  ) During the period for Parliamentary consideration, the Scottish Ministers must 
seek approval by resolution of the Scottish Parliament for the proposed 
framework.> 

Donald Gorrie 

50A As an amendment to amendment 50, line 2, after <consideration> insert <(or that period as 
extended under subsection (2D))> 

Donald Gorrie 

50B As an amendment to amendment 50, line 9, after <consideration> insert <(or that period as 
extended under subsection (2D))> 

Patrick Harvie 

81 In section 1, page 2, line 28, at end insert— 
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 <(3A) In any case where the Scottish Parliament does not approve a framework under 
subsection (1)(b)(ii), the Scottish Ministers are, after complying with 
subsection (3), to lay a further proposed framework (or further framework as 
proposed to be revised)  before the Scottish Parliament; and this subsection and 
subsections (1)(b), (2), (3) and (3B) apply to a framework laid under this 
subsection as they apply to a framework laid under subsection (1)(a). 

(3B) Together with any further proposed framework (or further framework as 
proposed to be revised) laid under subsection (3A), the Scottish Ministers are 
to lay a statement giving details of the changes made to what was laid under 
subsection (1)(a).> 

Malcolm Chisholm 

22 In section 1, page 2, line 34, after <lay> insert— 

<(  ) a report as to the extent to which their actings with regard to consultation 
and the involvement of the public at large have conformed with (or have 
gone beyond the requirements of) their current participation statement, 
and>

Donald Gorrie 

51 In section 1, page 2, line 35, after <resolution> insert <falling within subsection (A3) of section 
3B or any resolution> 

Patrick Harvie 

82 In section 1, page 2, line 38, at end insert— 

<(  ) In any case where a further proposed framework (or further framework as 
proposed to be revised) is laid under section 3B(3A), the statement under 
subsection (2) is only to relate to any resolution, report or changes made in 
relation to the last framework laid under that that section.> 

Malcolm Chisholm 

23 In section 1, page 2, line 38, at end insert— 

<3CA Sustainable development: exercise of functions by Scottish Ministers

(1) This section applies to the Scottish Ministers in the exercise of their functions 
of preparing and revising the National Planning Framework. 

(2) The Scottish Ministers must exercise those functions with the objective of 
contributing to sustainable development. 

5

(3) In construing the expression “sustainable development” for the purposes of this 
section, regard may be had to any guidance issued, for the purposes of section 
3D, under subsection (3) of that section.> 

Patrick Harvie 

23A As an amendment to amendment 23, line 5, leave out <with the objective of contributing to> and 
insert <in the way best calculated to contribute to the achievement of> 
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Section 2 

Patrick Harvie 

52 In section 2, page 3, leave out lines 7 to 15 

Patrick Harvie 

24 In section 2, page 3, line 9, after <authority> insert <and the Scottish Ministers> 

Patrick Harvie 

25 In section 2, page 3, line 11, after <authority> insert <or, as the case may be, the Scottish 
Ministers>

Patrick Harvie 

26 In section 2, page 3, line 11, leave out <with the objective of contributing to> and insert <in the 
way best calculated to contribute to the achievement of>  

Iain Smith 

2 In section 2, page 3, line 18, leave out from beginning to <which> in line 19 and insert— 

<(A1) A group of planning authorities may decide to form a strategic development 
planning authority for the purpose of acting jointly under subsection (1); and 
any such decision must be notified to the Scottish Ministers. 

(1) The constituent authorities of a strategic development planning authority> 

Jackie Baillie 

83 In section 2, page 3, line 19, leave out <jointly> and insert <to form a joint committee (within the 
meaning of section 56 of the Local Government (Scotland) Act 1973 (c.65)), with equal 
representation from each local authority, and are to arrange for the joint committee on their 
behalf>

Donald Gorrie 

84 In section 2, page 3, line 26, at end insert— 

<(1A) Before designating a group of planning authorities under subsection (1), the 
Scottish Ministers are to consult— 

(a) each of those authorities, and 

(b) each planning authority the district of which is contiguous with the 
district of any of those authorities. 

(1B) Any planning authority which does not wish to be included in the group of 
planning authorities proposed to be designated under subsection (1) may make 
representations to the Scottish Parliament, which, after consideration of the 
matter by any relevant committee of the Parliament, is by resolution to endorse 
or reject the authority’s inclusion in the group of planning authorities. 
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(1C) The Scottish Ministers are not to include a planning authority in a group of 
planning authorities designated under subsection (1) if the authority’s inclusion 
in that group of planning authorities has been rejected by the Scottish 
Parliament under subsection (1B).> 

Iain Smith 

3 In section 2, page 3, line 28, leave out <designated group> and insert <constituent authorities of 
the strategic development planning authority> 

Euan Robson 

27 In section 2, page 3, line 28, at end insert— 

<(  ) A planning authority may be a constituent authority of more than one group of 
planning authorities designated under subsection (1).> 

Jackie Baillie 

85 In section 2, page 3, line 29, leave out subsection (3) 

Iain Smith 

4 In section 2, page 3, line 29, leave out <Scottish Ministers may direct> and insert <strategic 
development planning authority may agree> 

Iain Smith 

5 In section 2, page 3, line 30, leave out <of the designated group> 

Malcolm Chisholm 

28 In section 2, page 3, line 34, at end insert— 

<(  ) The Scottish Ministers are not to issue a direction to an authority under 
subsection (3) within the period of 3 months beginning with the day on which 
the order under subsection (1) designating the authority as a constituent 
authority of the designated group was made.>   

Iain Smith 

6 In section 2, page 3, line 35, leave out from beginning to <an> in line 36 and insert <An> 

Jackie Baillie 

86 In section 2, page 3, line 35, leave out from <group> to end of line 38 and insert <committee 
formed for the purposes of subsection (1) may be referred to as a “strategic development planning 
authority”. > 

Iain Smith 

7 In section 2, page 4, line 4, leave out <designated group> and insert <strategic development 
planning authority> 
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Malcolm Chisholm 

29 In section 2, page 4, line 5, at end insert— 

<(  ) The Scottish Ministers may request a planning authority to provide them with 
information regarding arrangements for the assignment of any employee of that 
authority to manage, or assist in, the process of preparing and reviewing a 
strategic development plan and the authority must provide such information 
within 14 days of receipt of the request.> 

Iain Smith 

8 In section 2, page 4, line 7, leave out <designation under section 4(1)> and insert <a decision is 
made under section 4(A1)> 

Donald Gorrie 

87 In section 2, page 4, line 22, at end insert— 

<(  ) In any case where an alternative plan and statement are submitted under 
subsection (2)— 

(a) copies of the plans and statements submitted under both subsection (1) 
and (2) must be sent to the Scottish Parliament, and 

(b) the Scottish Ministers must, before making a determination under 
subsection (3), have regard to any representations made to them by the 
Scottish Parliament or any of its committees about the boundary of the 
strategic development planning authority.>   

Iain Smith 

9 In section 2, page 4, line 25, leave out <planning authority of the designated group> and insert 
<constituent authority> 

Malcolm Chisholm 

30 In section 2, page 4, line 26, at end insert— 

<(  ) The Scottish Ministers are to give notice to the strategic development planning 
authority of any determination under subsection (3); and where the 
determination is under paragraph (b) or (c) of that subsection the notice is to 
include a statement as to their reasons for making the determination.> 

Euan Robson 

31 In section 2, page 5, line 3, leave out <, being a broad statement> 

Donald Gorrie 

88 In section 2, page 5, line 17, at end insert— 

<(  ) The analysis mentioned in subsection (1)(c) is to include a statement of any 
views expressed in relation to the strategic development plan under section 
9(4)(b).>
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Euan Robson 

32 In section 2, page 5, line 33, after second <and > insert <the supply of> 

Donald Gorrie 

14 In section 2, page 7, line 21, at end insert <and to each planning authority the district of which is 
contiguous with the strategic development plan area > 

Donald Gorrie 

89 In section 2, page 7, line 25, after <agencies> insert <, the Scottish Parliament> 

Cathie Craigie 

53 In section 2, page 8, line 7, after <consultation> insert <and the involvement of the public at 
large> 

Cathie Craigie 

54 In section 2, page 8, line 8, leave out <consultation> and insert <participation> 

Cathie Craigie 

55 In section 2, page 9, line 11, after <consultation> insert <and the involvement of the public at 
large>

Cathie Craigie 

56 In section 2, page 9, line 13, leave out <consultation> and insert <participation> 

Donald Gorrie 

15 In section 2, page 9, line 21, leave out <the form the examination> and insert <, subject to the 
examination being conducted in as informal and non-confrontational a manner as possible, the 
form it> 

Cathie Craigie 

57 In section 2, page 10, line 22, after <consultation> insert <, or 
(  ) involving the public at large,> 

Cathie Craigie 

58 In section 2, page 10, line 30, after <consultation> insert <, or 
(  ) involving the public at large,> 

Cathie Craigie 

59 In section 2, page 11, line 11, after <consultation> insert <and involving the public at large> 
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Cathie Craigie 

60 In section 2, page 11, line 31, leave out <consultation>  and insert <participation> 

Donald Gorrie 

16 In section 2, page 12, line 33, at end insert— 

<( ) send a copy of it to the Scottish Parliament,> 

Donald Gorrie 

90 In section 2, page 14, line 32, at end insert— 

<(8) Where a report submitted in accordance with subsection (7) provides evidence 
of a key agency failing to comply with subsection 17(5) or 18(6), the Scottish 
Ministers may instruct a key agency to co-operate fully and timeously with the 
planning authority.  

(9) Where, following an instruction under subsection (8), a key agency fails to co-
operate with a planning authority, the Scottish Ministers may take such further 
action as they consider necessary to ensure that such co-operation is given. 

(10) Where a report submitted in accordance with subsection (7) indicates that 
failure to comply with subsection (1)(a) resulted from any act or omission on 
the part of the planning authority, the Scottish Ministers may by order require 
that all planning fees due to the planning authority in the period between the 
date of the report under subsection (7) and the completion of the local 
development plan, be paid to the Council for Voluntary Service (or a similar 
charitable body) in the area. 

(11) If a planning authority fails to publish a local development plan within six 
months of any date by which such a plan is required under subsection (1) to be 
prepared, the Scottish Ministers may declare any existing local development 
plan prepared by the local authority to be invalid and appoint a Reporter to 
advise the planning authority on its decisions until a new development plan has 
been prepared.>

Cathie Craigie 

91 In section 2, page 16, line 25, after <consultation> insert <and the involvement of the public at 
large>

Cathie Craigie 

62 In section 2, page 16, line 26, leave out <consultation> and insert <participation> 

Cathie Craigie 

63 In section 2, page 17, line 18, after <consultation> insert <and the involvement of the public at 
large>

Cathie Craigie 

64 In section 2, page 17, line 20, leave out <consultation> and insert <participation> 
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Cathie Craigie 

65 In section 2, page 19, line 18, after <consultation> insert <, or 
(  ) involving the public at large,> 

Cathie Craigie 

66 In section 2, page 19, line 25, after <consultation> insert <, or 

(  ) involving the public at large,> 

Cathie Craigie 

67 In section 2, page 20, line 5, after <consultation> insert <and involving the public at large> 

Cathie Craigie 

68 In section 2, page 20, line 25, leave out <consultation> and insert <participation> 

Malcolm Chisholm 

33 In section 2, page 21, line 19, leave out <area of the authority> and insert <part of the district to 
which it relates> 

Cathie Craigie 

69 In section 2, page 22, line 4, after <preparation> insert <or review> 

Cathie Craigie 

70 In section 2, page 22, line 5, leave out <a “consultation> and insert <an authority’s 
“participation> 

Cathie Craigie 

71 In section 2, page 22, line 6, at end insert <and of the steps to be taken to involve the public at 
large in the stages of preparation or review> 

Malcolm Chisholm 

34 In section 2, page 23, line 6, leave out <their district> and insert <the part of the authority’s 
district to which the local development plan in question relates> 

Malcolm Chisholm 

35 In section 2, page 23, line 11, after <may> insert <, under this subsection,> 

Malcolm Chisholm 

36 In section 2, page 23, line 12, after <may> insert <, under this subsection,> 

Malcolm Chisholm 

37 In section 2, page 24, line 4, at end insert— 
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<(  ) Guidance may be adopted and issued other than under subsection (1)— 

(a) by a strategic development planning authority, in connection with a 
strategic development plan, or 

(b) by a planning authority, in connection with a local development plan, 

provided that the matters dealt with in that guidance are not matters for the 
time being specified, in regulations under subsection (2)(b), as matters which 
may be dealt with in supplementary guidance.> 

Section 48 

Malcolm Chisholm 

38 In section 48, page 76, line 3, at end insert <, and 

(  ) after subsection (7) insert— 

“(7A) On the first occasion on which regulations are made under paragraph (d) of 
section 7(1), the statutory instrument containing the regulations is not made 
unless a draft of the instrument has been laid before, and approved by a 
resolution of, the Parliament.”> 
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Planning etc. (Scotland) Bill 

1st Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted.

Groupings of amendments 

Local Planning Forums
72

Sustainable development
39, 10, 10A, 23, 23A, 52, 24, 25, 26 

Notes on amendments in this group 
 Amendment 52 pre-empts amendments 24, 25 and 26. 

National Planning Framework: contents
17, 40, 41, 73, 42, 74 

National Planning Framework: consultation and examination etc.
75, 76, 44, 77, 18, 11, 19, 78, 45, 12, 20, 13, 46, 79, 21, 22 

Notes on amendments in this group 
 Amendment 76 pre-empts amendments 44, 77 and 18; amendment 44 

pre-empts amendments 77 and 18; amendment 77 pre-empts amendment 18; 
and amendment 78 pre-empts amendment 45. 

National Planning Framework: preparation of revised framework
43

National Planning Framework: Parliamentary consideration
80, 49, 50, 50C, 50A, 50B, 81, 51, 82 

SP Bill 51-G1 1 Session 2 (2006) 
19



National Planning Framework: period for Parliamentary consideration
47, 48, 1 

Notes on amendments in this group 
 Amendment 47 pre-empts amendments 48 and 1; and amendment 48 

pre-empts amendment 1. 

Creation of strategic development planning authorities 
2, 84, 3, 27, 4, 5, 6, 7, 8, 9 

Notes on amendments in this group 
 Amendments 4 and 5 in this group are pre-empted by amendment 85 in the 

next group; and amendment 6 in this group pre-empts amendment 86 in the 
next group. 

Status of strategic development planning authorities (including assignation of 
employees)
83, 85, 28, 86, 29 

Notes on amendments in this group 
 Amendment 85 in this group pre-empts amendments 4 and 5 in the previous 

group; and amendment 86 in this group is pre-empted by amendment 6 in the 
previous group. 

Strategic development plans: area boundaries
87, 30 

Strategic development plans: form and content
31, 88, 32, 38 

Strategic development plans: preparation and publication
14, 89, 16 

Development plans: consultation with the public
53, 54, 55, 56, 57, 58, 59, 60, 91, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71 

Strategic development plans: manner of examination
15

Failure to comply with duty to prepare local development plan
90

Local development plans and action programmes: publication and publicity
33, 34 

Development plans: supplementary guidance
35, 36, 37 
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COMMUNITIES COMMITTEE

EXTRACT FROM THE MINUTES  

20th Meeting, 2006 (Session 2)

Wednesday 14 June 2006

Present:  

Scott Barrie Cathie Craigie 
Christine Grahame Patrick Harvie 
John Home Robertson Tricia Marwick 
Dave Petrie Euan Robson 
Karen Whitefield (Convener)   

Also Present: Jackie Baillie, Bruce Crawford, Donald Gorrie, Alex Neil, Iain 
Smith and Johann Lamont (Deputy Minister for Communities). 

Planning etc. (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 1). 

The following amendments were agreed to (without division): 18, 1, 22, 23, 
28, 29 and 30. 

The following amendments were disagreed to by division— 

72 (For 1, Against 7, Abstentions 1) 

39 (For 1, Against 6, Abstentions 2) 

75 (For 1, Against 8, Abstentions 0) 

44 (For 1, Against 8, Abstentions 0) 

77 (For 1, Against 8, Abstentions 0) 

11 (For 3, Against 6, Abstentions 0) 

80 (For 2, Against 6, Abstentions 0) 

47(For 2, Against 6, Abstentions 0) 

49 (For 1, Against 7, Abstentions 0) 

50C (For 2, Against 6, Abstentions 0) 

50A (For 2, Against 6, Abstentions 0) 
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50B (For 2, Against 6, Abstentions 0) 

50 (For 2, Against 5, Abstentions 1) 

23A (For 1, Against 6, Abstentions 1) 

24 (For 2, Against 6, Abstentions 0) 

2 (For 2, Against 4, Abstentions 2) 

84 (For 0, Against 5, Abstentions 2) 

87 (For 0, Against 7, Abstentions 0) 

Amendments 17, 43 and 83 were moved, and with the agreement of the 
Committee, withdrawn. 

The following amendments were not moved: 10, 10A, 40, 41, 73, 42, 74, 76, 
19, 78, 45, 12, 20, 13, 46, 79, 21, 48, 81, 51, 82, 52, 25, 26, 3, 27, 85, 4, 5, 6, 
86, 7, 8 and 9. 

Section 1 was agreed to as amended. 

The Committee ended consideration of the Bill for the day amendment 30 
having been disposed of. 
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09:41 
On resuming— 

Planning etc (Scotland) Bill: 
Stage 2 

The Convener: The second item on the agenda 
is the Planning etc (Scotland) Bill. The committee 
will consider amendments to the bill at stage 2. 
Members should have before them copies of the 
bill, the marshalled list and the groupings. I 
welcome to the committee other members of the 
Parliament, the minister and her officials, whom 
the minister would perhaps like to introduce. It is 
my understanding that some of the officials will 
change, depending on the groupings. 

The Deputy Minister for Communities 
(Johann Lamont): I assure you that the 
changeover will be so smooth that you will hardly 
notice it—we are a slick operation. Norman 
MacLeod is from the office of the solicitor to the 
Scottish Executive, and Tim Barraclough and 
Graeme Purves are from the planning division. 

The Convener: Thank you. 

It may be helpful if I point out a few things before 
we commence, in order to speed things along. If a 
member does not wish to move their amendment, 
they should simply say, “Not moved.” Any other 
member can move the amendment at that point, 
but I will not specifically invite other members to 
do so. Assuming that no other member moves the 
amendment, I will simply go to the next 
amendment on the marshalled list. If a member 
wishes to withdraw an amendment, I will put the 
question, “Does anyone object to amendment X 
being withdrawn?” If any member objects, I will 
immediately put the question on the amendment. If 
I am required to use my casting vote, I intend to 
vote for the status quo. On this occasion, that is 
the bill as it stands. 

Before section 1 

The Convener: Amendment 72, in the name of 
Donald Gorrie, is in a group on its own.  

Donald Gorrie (Central Scotland) (LD): The 
subject of amendment 72 is very important; 
whether or not members like the amendment is up 
to them. The question of how we insert more local 
democracy into planning—how we tap into local 
knowledge and opinion and give the local 
community, however we define that, a proper 
voice—is one that exercised the committee in its 
stage 1 report. Several amendments from different 
colleagues deal with various aspects of that. The 
amendment is a suggestion for a mechanism for 
achieving at least a certain amount of proper local 
input. 
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I am suggesting that each council should form a 
local planning forum—there could be more than 
one, if the geography of the area suited that. The 
objective would be not for those people to be 
consulted but for the forum to become a partner 
with the council in drawing up plans and things of 
that sort. At the moment, planning is seen as a 
negative activity and, on the whole, the public do 
not get involved in it until a proposal is made that 
they dislike, which is when they mobilise against it. 
I think that planning should be a positive activity to 
create a better society and that we should try to 
harness the energies and knowledge of local 
people to create a better society locally. 

The local planning forum would include 
representatives of the community. If there were 
community councils, obviously they would be 
represented but, failing that, other community 
groups would be represented. There would be 
representatives of business and of other public 
bodies. There would also be representatives of 
other council departments, which should be 
involved in planning but often are not because 
councils do not co-operate any better internally 
than Governments do. The forum could also 
include young people—who often have a certain 
attitude to these things—as well as older people, 
and so on. The representatives of the different 
groups could consult their friends and colleagues 
and could feed in what they felt the general view 
was after explaining the proposals to people. The 
forum might become quite a large group, so it 
should be able to work through sub-committees, 
but the mechanism would be up to the forum to 
decide once it is established. 

The basic idea is to have a genuine local group 
that would supplement the council. It would not be 
anti-council; it would be a wider, informed group 
that would help the council and that, together with 
the council, would formulate plans and deal with 
major planning applications. It is important to 
create a real, local, democratic and bottom-up 
approach to planning. Colleagues have aimed at 
that in different ways; this is my suggestion of a 
mechanism to achieve it. I hope that members will 
support my amendment or, if they do not, come up 
with a better idea. 

I move amendment 72. 

09:45 
The Convener: I refer members to the notes 

that we have on pre-emptions. Although pre-
emption does not apply here, each amendment 
has a reference about pre-emptions, which 
members will be able to follow through the 
proceedings. I open the discussion up to 
members. 

Dave Petrie (Highlands and Islands) (Con): 
How local is local? In a fairly wide-ranging local 
authority area such as Argyll and Bute, which has 
one planning authority for an extensive area, how 
many local planning forums would there be? 

Scott Barrie (Dunfermline West) (Lab): I have 
some sympathy with what Donald Gorrie is trying 
to achieve. He is absolutely right that we should 
try to engender greater public involvement in the 
planning system. If the bill does not do that, it will 
have failed. However, I wonder whether what he 
suggests is not too bureaucratic a means of trying 
to achieve that. It seems that it would duplicate a 
system that already exists, whereby councils 
consult on their planning decisions, by having a 
formal body. That would be fine for people who 
were on the body, but people who were not might 
feel just as excluded as they feel under the current 
planning system. That is where the difficulty lies. 

It will be all very well for the representatives of 
statutory organisations such as community 
councils who are on the body, but if we are not 
going to involve every community council or every 
member of a community council, we will exclude 
people in a formal way rather than include people, 
which is what we are trying to achieve. In a 
strange way, by setting up this slightly 
bureaucratic body, we could be striking against 
what we are trying to achieve, which is the 
involvement of far more people in the planning 
process at a much earlier stage. Because of that, I 
am not sure that Donald Gorrie’s specific proposal 
would work, although I agree with the intention of 
involving more people in the planning process. 

Patrick Harvie (Glasgow) (Green): 
Amendment 72 is consistent with what the 
Executive says it wants to do with the bill, which is 
to involve and include people. Scott Barrie 
suggested that the amendment merely reproduces 
procedures that will already be in place through 
consultation, but it goes further than that. It seeks 
to involve people in the process and bring them 
closer to the decision making, but it also gives 
them a responsibility to carry out their functions on 
the forum in a way that includes as many people 
as possible in the wider community. I support the 
amendment. 

Christine Grahame (South of Scotland) 
(SNP): I am sympathetic to Donald Gorrie’s 
intention, but I accept some of what Scott Barrie 
said. What is proposed could be quite bureaucratic 
and I am concerned that it would be rather 
inflexible. The amendment states not just that  
“Each planning authority must establish at least one Local 
Planning Forum” 

but that  
“The members of a Local Planning Forum must include 
representatives … of … community councils” 
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and so on. Those things are mandatory. What 
would happen if those people did not join the 
forum? I would prefer to see them being 
encouraged to join rather than their involvement 
being mandatory. That is my only problem with the 
amendment. 

Euan Robson (Roxburgh and Berwickshire) 
(LD): As other members have said, the 
amendment encompasses a good idea. However, 
like others, I have some reservations about the 
wording. The matter could be incorporated in 
secondary legislation or in guidance. It sets out a 
way in which the bill’s objectives could be further 
pursued. The detail in the amendment might not 
be quite right but the concept should be further 
explored. Perhaps the minister will have some 
comments on that. 

The Convener: Minister, would you like to 
contribute anything at this point? 

Johann Lamont: Indeed. Amendment 72 would 
place on planning authorities a statutory 
requirement to set up local planning forums in their 
areas. The Executive consulted on a similar 
proposal for local planning forums in 2001 in its 
consultation called “Getting Involved in Planning” 
and there was clear support for the idea from 
voluntary and public bodies, although less than 
half of local authorities favoured it. 

Although we still see some merit in the concept, 
we do not consider it necessary or appropriate to 
legislate for it, for a number of reasons. The 
consultation responses emphasised that, given the 
differences in local circumstances and priorities, it 
would not be helpful to have a standard remit and 
composition for forums. A requirement to set up 
new local planning forums might cut across 
effective arrangements that are already in place. 
For example, we would want to avoid any 
duplication of other mechanisms such as local 
community planning networks or regular 
involvement with community councils. Local 
planning forums might cause confusion as well as 
being an additional resource burden on local 
authorities and community groups. 

To be effective, forums would need to be truly 
representative of local interests and not just a 
platform for single-issue or pressure groups. I fully 
support mechanisms to get communities and other 
bodies fully involved at an early stage in the 
planning process, but I do not think that legislation 
is necessary in all cases. Given the different 
arrangements that are already in place, the 
various community groups and the different 
geographical circumstances throughout the 
country, I believe that it would be more effective 
for us to work with planning authorities and others 
to develop good practice in the area rather than to 
place an additional legal requirement on local 
authorities. 

There is also a general issue about community 
involvement and engagement. We should not 
separate planning from all the other things in 
which people should be involved in their local 
communities. Planning should be understood to be 
a part of that and should be integrated into other 
community processes. Also, local authorities 
should be challenged not just to have a 
mechanism for planning but to have engagement 
throughout the range of their departments. 

As we discussed at stage 1, the issue is partly 
about the nature of effective engagement. It would 
be easy for a local authority to set up a forum and 
so tick the box to say that it had done that, but it 
might be more difficult to make the engagement 
real. For example, the only people who would go 
along to a meeting in a hall at this time of year are 
people who have no interest whatever in the world 
cup. The rest of the community would be entirely 
disengaged. We are talking about more 
imaginative ways of encouraging involvement. 

I absolutely agree with Donald Gorrie that it is 
critical that planning should be seen as a positive 
part of shaping the local community and that 
people should not have to react against it or feel 
that they have to defend their community against 
individual planning proposals. We are looking to 
work with local authorities to challenge their 
community engagement process, of which the 
development plan is a critical part. Therefore, I 
recommend that the committee rejects 
amendment 72, although I recognise the critical 
issues that it has flagged up. 

Donald Gorrie: I am obliged to members and 
the minister for taking the issue as seriously as 
they do. 

Dave Petrie raised the question of how many 
forums there should be. In an area such as Argyll, 
there might be one based in each of the larger 
towns. There could be as many as people like. 

There seems to be an idea that the proposal is 
exclusive but the idea behind it is that the people 
who are on the local planning forum would consult 
the people they represent. It might be possible to 
do that better but it is important that the people 
from the community, businesspeople and people 
from different local government departments get 
round the table together. 

It might be a fair criticism to say that the 
amendment is too prescriptive. As everyone is well 
aware, some councils do that sort of thing quite 
well and others do it very badly, so we should set 
out a basic rule that would force the ones that do it 
badly to do it better. My amendment might not give 
the ideal way of achieving that but it is helpful to 
lay down a template. 

The minister indicated that there might be other 
ways of doing these things better, but I do not 
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know. Ministers and civil servants like guidance 
and guidelines, but as an ordinary back-bench 
member, I like stuff to be in bills because then we 
have to attend to it. We just seem to be coming 
from different angles and I accept that.  

I believe that something similar—perhaps 
improved—to my amendment 72 in the bill could 
have a good effect on councils. They could 
develop their own way of doing things but base 
them on something similar to what is in the 
amendment. Naturally, I would prefer the 
amendment to be in the bill so that the provisions 
could be improved at stage 3 rather than having to 
start again at stage 3, so I will press amendment 
72. 

The Convener: The question is, that 
amendment 72 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Robson, Euan (Roxburgh and Berwickshire) (LD) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 1. 

Amendment 72 disagreed to. 

The Convener: Amendment 39, in the name of 
Patrick Harvie, is grouped with amendments 10, 
10A, 23, 23A, 52, 24, 25 and 26. I refer members 
to the note on pre-emptions in this group that is 
provided in the groupings list. 

10:00 
Patrick Harvie: This is an extremely important 

group of amendments. For those of us who have 
been using terms such as “sustainable 
development” for many years and knocking on 
other people’s doors, it is a great source of 
reassurance and joy that political leaders from 
across the spectrum now also talk the language of 
sustainable development.  

The Executive’s sustainable development 
strategy is peppered with references to the 
planning system and the role of planning in 
sustainable development. I have argued that in the 
devolved context the planning system is one of the 
most important and powerful tools at our disposal 
to help to steer society in a more sustainable 

direction, so we must ensure that the bill takes the 
right approach to sustainable development. 

The amendments in the group present a number 
of options, which I will set out, starting with the 
status quo. I am hopeful that we will not maintain 
the status quo in the bill as introduced, given that 
the Executive has lodged amendment 23.  

The first option for improving the approach in the 
bill would be provided by amendment 23, which 
would apply the existing sustainable development 
duty to the national planning framework. Euan 
Robson’s amendment 10 takes the same 
approach and I am glad that the principle has 
gained considerable support. 

The next level up in improving the bill would be 
achieved if we were to beef up the duty in 
amendments 23 and 10, which would require the 
Scottish ministers to exercise their functions 
“with the objective of contributing to sustainable 
development.” 

Other legislation uses a stronger form of words, 
and I use the stronger wording in amendments 
10A and 23A and in other amendments, which 
would require ministers to exercise their functions 
“in the way best calculated to contribute to the achievement 
of” 

sustainable development. That approach would 
require there to be a test, so that if it could be 
shown that there was a better option that would be 
more in keeping with sustainable development, 
ministers and planning authorities would have to 
take that option. Amendments 10A and 23A would 
therefore beef up the duty that is proposed in 
amendments 10 and 23. 

Amendments 24 and 25 could operate as stand-
alone amendments, if members did not want to 
agree to other amendments in the group. The 
amendments would apply the existing sustainable 
development duty to ministers in relation to the 
provisions on development plans. As introduced, 
the bill confers on planning authorities a duty to 
contribute to sustainable development, but 
amendments 24 and 25 would extend the duty to 
ministers. The approach would not apply to 
ministers’ functions in relation to the NPF. 

Finally, amendment 39, which I commend to 
members as providing for a gold-plated 
sustainable development duty, would apply the 
duty to the whole concept of planning. Amendment 
39 would require ministers and planning 
authorities to exercise their functions 
“in the way best calculated to contribute to the achievement 
of sustainable development.” 

If amendment 39 were agreed to, we would have 
to test and assess planning functions, to ensure 
that we use the planning tool not just in a slightly 
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helpful way but to the best effect. I commend to 
members the amendments in my name, 
particularly amendment 39. 

I move amendment 39. 

Euan Robson: I lodged amendment 10 so that 
we could continue our stage 1 discussion about 
sustainable development. I thought that it would 
be worth considering the matter at stage 2, 
particularly given that the concept of sustainability 
will be embedded in strategic and local 
development plans. The committee should 
consider whether sustainable development should 
also be incorporated into the national planning 
framework, although I appreciate that there is a 
considerable difference between the three levels 
of plan. 

I would not insist on maintaining the form of 
words that I used in amendment 10, which 
seemed to be sufficient to allow debate on the 
subject. The minister might approve the wording or 
she might object to it—I shall be interested to hear 
about that in due course. It is important that we 
give some substance to the concept of sustainable 
development, and that is achievable in the context 
of the national planning framework. I am 
particularly interested to hear the minister’s views 
on amendment 10 and, indeed, on the whole area, 
which is of concern to the committee. 

Johann Lamont: We indicated our intention 
during the stage 1 debate to extend the duty to 
contribute to sustainable development to the 
preparation of the national planning framework. 

Executive amendment 23 places a duty on 
ministers to exercise  
“their functions of preparing and revising the National 
Planning Framework … with the objective of contributing to 
sustainable development.” 

Amendment 23 also ties the interpretation of the 
expression “sustainable development” to the 
ministerial guidance on sustainable development 
that we intend to provide under proposed new 
section 3D(3) of the Town and Country Planning 
(Scotland) Act 1997. It will set out our view of how 
planning authorities are to exercise their 
development planning functions  
“with the objective of contributing to sustainable 
development”  

and will apply in more general terms to the 
preparation of the national planning framework. I 
hope that that meets the requirements of the 
committee, and I therefore encourage members to 
accept amendment 23. 

Patrick Harvie’s amendments 39 and 52 would 
have a much more widespread effect and would 
apply the duty to all parts of the bill in relation to 
both planning authorities and Scottish ministers. 
We do not think that that broad-brush approach is 

appropriate. We want to see a focus on the need 
for sustainability in the forward planning stages of 
the planning system. If we attempt to apply the 
duty to the detailed determination of planning 
applications and associated activities, there could 
be legal uncertainty and conflict over whether 
individual developments contributed to sustainable 
development. As there are about 50,000 planning 
applications in Scotland every year, amendments 
39 and 52 could affect the efficiency of the system. 
In any case, our reforms will mean that 
applications for developments that are not 
reflected in development plans are subject to 
much greater scrutiny. I urge the committee to 
reject amendments 39 and 52. 

The Executive’s amendment 23 is to be 
preferred to Euan Robson’s amendment 10 
because it ties the interpretation of the expression 
“sustainable development” to the ministerial 
guidance on sustainable development, which, as I 
said, we intend to provide for under proposed new 
section 3D(3). I therefore ask Euan Robson to 
consider withdrawing amendment 10 in favour of 
amendment 23. 

Patrick Harvie’s amendments 10A, 23A and 26 
would significantly alter the wording of the 
sustainable development duty. The terms in the 
existing drafting of the bill are consistent with the 
sustainable development duties imposed on public 
bodies and Government departments by other 
legislation. They are well understood and 
straightforward. Patrick Harvie’s amendments 
would introduce further concepts related to 
calculating the best way to contribute to the 
achievement of sustainable development. The 
amendments would specifically require planning 
authorities to contribute to the achievement of 
sustainable development in the preparation of 
development plans. If such wording were used, 
there would be greater legal uncertainty about the 
interpretation of the provision. 

We think that it is better to use the existing form 
of words and then to explain the issues further in 
guidance to planning authorities, in which we will 
indicate how we expect them to carry out their 
development planning functions. I therefore ask 
the committee to reject amendments 10A, 23A 
and 26. 

Amendments 24 and 25, which are also in 
Patrick Harvie’s name, seek to achieve a different 
outcome from our amendment 23, which is drafted 
to apply specifically to the preparation of the 
national planning framework. Amendments 24 and 
25 would have the effect of applying the duty to 
Scottish ministers’ functions under part 2 of the 
bill. It is better to be clear that we are applying 
sustainable development duties to the preparation 
of plans by planning authorities and to the 
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preparation of the national planning framework by 
Scottish ministers. 

We have accepted the force of the argument in 
favour of a statutory sustainable development duty 
in relation to the preparation of an integrated plan, 
such as the NPF or a development plan, but the 
extension of the duty across a wide variety of 
individual decisions and determinations by 
ministers could increase legal uncertainty. I 
therefore ask the committee to reject amendments 
24 and 25, and to support amendment 23 in the 
name of Malcolm Chisholm. 

Tricia Marwick (Mid Scotland and Fife) (SNP): 
I have every sympathy with all the amendments in 
the group. However, in Patrick Harvie’s 
amendment 39, I do not understand the words: 

“in the way best calculated to”. 

He should consider better wording unless he can 
explain the exact meaning of “best calculated to”. 

The amendments in the names of Euan Robson 
and Malcolm Chisholm are wishy-washy. The 
objective of “contributing to sustainable 
development” is meaningless.  

For those reasons, the provisions need to be 
beefed up at stage 3. I ask ministers to rethink 
them and I ask Patrick Harvie to give us a better 
explanation of the meaning of “best calculated to”. 

John Home Robertson (East Lothian) (Lab): I 
congratulate members of all parties on raising the 
subject, which could not be more important. The 
constituency that I represent is obviously under a 
great deal of pressure from developments and 
encroachment on the landscape and greenfield 
areas. Such issues need to be considered 
carefully by the Executive, local authorities and 
developers, whom we should not leave out, as the 
issue concerns housing and changes in land use. 

Concern must be felt about what is happening in 
many parts of Scotland and it is right to address 
that. I welcome amendment 23, which the 
Executive has produced. It puts an appropriate 
provision in the bill and ensures that sustainability 
is properly taken into account. The key point is 
that the issue must get into the mindset of not only 
planners, but developers, who should be sent a 
message that they should not produce proposals 
that are not sustainable. I welcome the fact that 
the Executive has taken that on board and I am 
inclined to support amendment 23, in the name of 
the Minister for Communities. 

Johann Lamont: I welcome the recognition that 
the Executive has attended to what the committee 
said at stage 1. Extending the duty to the national 
planning framework is important in order to 
recognise the concerns that have been identified. 

Patrick Harvie: Two main issues have been 
raised in objection to some of my amendments. 
The first, to which the minister referred, is potential 
legal uncertainty about individual applications if 
the sustainable development duty is applied 
throughout the planning system. Amendment 39 
seeks to insert proposed new section 3ZA(2) into 
the 1997 act, which would deal with that, as 
ministers would still be able to issue guidance to 
planning authorities on what the sustainable 
development duty means and how it is to be put 
into practice. Applying the duty throughout the 
system would reinforce the idea that the planning 
system is to be used for the purpose of promoting 
sustainable development. That is the reason why 
we want a planning system. I ask members to look 
favourably on amendment 39. 

The other objection was to the words 
“the way best calculated to”. 

As I said, such language is used in existing 
legislation—in the Water Environment and Water 
Services (Scotland) Act 2003, which members of 
the Parliament passed in the previous session, 
before I was a member. That act contains those 
words in relation to a sustainable development 
duty. The words imply that a test must be 
performed to assess the alternatives and to be 
sure that we choose the option that is most likely 
to contribute to sustainable development, rather 
than merely one of various options that goes some 
way in the direction that we would like to go. 

I will press amendment 39. If my amendments 
are defeated, I will speak to members about that 
form of words in the coming months and lodge 
similar amendments at stage 3. 

The Convener: The question is, that 
amendment 39 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 2. 

Amendment 39 disagreed to. 
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Section 1—National Planning Framework 

10:15 
The Convener: Amendment 10, in the name of 

Euan Robson, has already been debated with 
amendment 39. I ask Mr Robson to move the 
amendment. 

Euan Robson: Is it possible for me not to move 
the amendment at this stage? Having listened to 
what the minister and other members have said, I 
feel that the Executive amendment is preferable to 
amendment 10 because its purpose is clearer. 

Amendment 10 not moved. 

The Convener: Amendment 17, in the name of 
Euan Robson, is grouped with amendments 40, 
41, 73, 42 and 74. 

Euan Robson: I want to understand more about 
what is meant by the phrase “in broad terms”. 
Amendment 17 is therefore a probing amendment. 
It seems to me that the phrase “in broad terms” 
might in effect clash with proposed new section 
3A(4) of the Town and Country Planning 
(Scotland) Act 1997, which suggests some degree 
of detail. For example, proposed new 
subparagraph 3A(4)(b)(ii) indicates that the 
framework may describe 
“a class of development and designate each development 
within that class”. 

How could that be done in broad terms? I think 
that I understand what is meant by the phrase, but 
I want to be clear about its general meaning. The 
amendment is a probing amendment rather than a 
detailed proposal. 

I move amendment 17. 

Christine Grahame: I will speak first to 
amendments 40 and 41. Proposed new section 
3A(3) of the 1997 act states that there are 
mandatory duties when the national planning 
framework is lodged, but proposed new section 
3A(4) moves on to discretionary provisions. 
Donald Gorrie wanted to beef the legislation up a 
bit, and I want to beef up proposed new section 
3A(4). My amendments would delete “may” and 
make it mandatory that the national planning 
framework contains 
“an account of such matters as the Scottish Ministers 
consider affect, or may come to affect, the development 
and use of land”. 

Similarly, my amendment 41 would amend the 
bill to state that the framework must 
“contain a statement by the Scottish Ministers as regards 
that designation.” 

That would reinforce this Parliament’s duty to be 
transparent and accountable and to give fair 

scrutiny to the framework, which will be a very 
important document. 

On amendment 42, I know that I did not support 
Donald Gorrie when he talked about putting 
provisions in the bill rather than in guidance, but I 
feel that in relation to the national planning 
framework it is necessary to make clear the 
particular developments that can be designated 
only as national. That is why I have listed such 
developments in the amendment. Of course, the 
list is without prejudice to the classes described in 
proposed new section 3A(4)(b), so others could be 
added to the list. I appreciate that ministers will, I 
think, specify in regulations the classes of 
developments that must be designated as national 
developments, but that is not satisfactory. It is 
important that we know exactly what will be 
designated as national developments. In 
particular, amendment 42 refers to 
“bridges of strategic importance to transport infrastructure.” 

That would include, for example, a new Forth road 
bridge.  

The aim of amendments 40 to 42 is to tighten up 
the national planning framework, as other 
members have tried to do elsewhere in the bill. 

I am quite sympathetic to Euan Robson’s 
amendment 17 and want to hear what the minister 
has to say. I do not know what “in broad terms” 
means either. 

I obviously support Alex Neil’s amendment 74. I 
know that some local authorities have started to 
change their practice, but there remain huge 
issues regarding developments on flood-plains. I 
understand that some of the development relating 
to the Edinburgh Airport Rail Link Bill, with which 
we are dealing at the moment, will be on a flood-
plain. It is pertinent for us to consider the issue in 
the context of designation in the national planning 
framework. 

Jackie Baillie (Dumbarton) (Lab): I am grateful 
for the opportunity to speak to this group of 
amendments; I will focus my comments 
specifically on amendment 73 and attempt to be 
succinct. The purpose of this small amendment is 
to ensure that ministers include a statement about 
the designation of any national development in the 
national planning framework and to require that 
the statement explains Government policy behind 
the designation—in other words, a statement of 
need. 

The national planning framework should set out 
the consequences of policies and programmes 
that the Executive and Parliament have already 
determined. It should not be about reopening 
debate, but I think that a statement of need would 
helpfully set the context for the spatial 
relationships that need to be considered in the 
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planning framework. I hope that the minister will 
find considerable merit in amendment 73. 

Alex Neil (Central Scotland) (SNP): I will 
restrict my comments to my amendment 74. 
Members might remember that I attended the 
committee about a month ago specifically to 
discuss the issues arising from a planning 
application. South Lanarkshire Council approved a 
proposal, which it submitted, to build a school on a 
functional flood-plain, which has raised a number 
of concerns. As Christine Grahame pointed out, 
there is wider concern about councils’ ability to 
approve the siting of buildings on functional flood-
plains. 

Flood-plains vary in category. Based on a 
scientific calculation, some are likely to flood once 
every 200 years and others are likely to flood once 
every 150, 100 or 50 years. Of course, we never 
know when a flood will happen. Sometimes, even 
though a plain is scientifically calculated to be 
likely to flood once every 200, 50 or 100 years, 
flooding is not restricted to that timescale.  

The existing legislation is totally unsatisfactory in 
relation to restricting the ability to build on a 
functional flood-plain. John Home Robertson 
emphasised, quite rightly, the need to consider 
sustainability when we are talking about 
developments. I submit that building something as 
important as a school, hospital or rail line on a 
functional flood-plain flies in the face of our 
objectives on sustainability. I hope that what I 
propose in amendment 74 will be incorporated in 
the bill, either through the amendment being 
agreed to, or as a result of a better proposal from 
the Executive. I do not think that the issue can be 
dodged during the passage of the bill. 

Dave Petrie: I agree totally with what Alex Neil 
said and with the principle behind amendment 74. 
My only concern is about the definition of 
development, which could include civil engineering 
structures near the shore that have to be 
constructed within the flood-plain area. To take a 
broad-brush approach and ban all development on 
the flood-plain is not sustainable. 

Patrick Harvie: Alex Neil is quite right to say 
that the issue cannot be dodged, but I wonder why 
he has lodged an amendment that seems to 
prohibit all development, including structures that 
are not intended to be anything but temporary. 

I am sympathetic to Jackie Baillie’s amendment 
73, but, even if we agreed to it, I would be left with 
the concern that people would still feel that they 
were unable to challenge specific national 
developments on the ground of need. Merely 
having a statement of need is perhaps not 
enough. We need to discuss that further as we 
move on to other sections. 

Is the implication of Christine Grahame’s 

amendment 40 that the provisions in proposed 
new section 3A(4)(b) will also be mandatory? It 
seems that changing that “may” to a “must” would 
require the Executive to designate national 
developments within the NPF, rather than leaving 
that optional. 

Christine Grahame: I will be honest—I had not 
considered the implications for that provision. 
However, I do not intend to move amendment 40. I 
will perhaps address the issue at stage 3. 

Johann Lamont: It is our intention that the 
national planning framework should set out a 
broad strategy for Scotland’s long-term spatial 
development. As far as the generality of 
development is concerned, it is for development 
plans to set the land-use policy framework. The 
national planning framework is intended to be a 
top-level document concerned with spatial and 
land-use matters of national strategic importance, 
which would not be the case if we were to accept 
Euan Robson’s amendment 17. I therefore ask 
him to consider withdrawing amendment 17, as it 
is important that the NPF should not stray into 
matters that are properly the preserve of planning 
authorities in preparing their development plans. 
We consider it important that the bill should 
provide discretion as to what the national planning 
framework should contain, including whether it 
should describe and designate national 
developments. 

Christine Grahame’s amendments 40 to 42 
would make the legislation too prescriptive about 
the matters that the national planning framework 
must contain. In our view, it would not be helpful 
for legislation to define the categories of 
development that must be described and 
designated as national developments. The 
national planning framework is a statement of 
Scottish ministers’ strategic development priorities 
and it is important that ministers should have 
discretion as to the projects to be designated as 
national developments. The essential test is 
whether a project is of strategic importance to 
Scotland’s development. Not all developments 
within the categories included in amendment 42 
would necessarily meet that test. For example, 
some trunk road and rail developments may be 
only of regional or local importance. 

Ministers will make a statement to Parliament on 
the considerations that they will take into account 
in deciding whether a particular development will 
be described and designated as a national 
development in the national planning framework. I 
therefore ask the committee to reject amendments 
40 to 42. 

Jackie Baillie will be relieved to know that we 
have every sympathy with her amendment 73. 
However, it may not necessarily be helpful to 
define the nature of any statement on a national 
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development that may be included in a national 
planning framework as narrowly as is proposed in 
amendment 73. In addition to the question of 
need, it may, for example, be appropriate to 
include guidance on the considerations that should 
be taken into account in implementing the 
development. It is important that the legislation 
does not preclude that. We would prefer a 
formulation that encompasses need but does not 
preclude any statement from addressing matters 
other than need. If Jackie Baillie is happy not to 
move amendment 73, we will undertake to 
consider the matter further. 

Finally I turn to Alex Neil’s amendment 74. He 
will of course understand that it is not possible for 
me to comment on individual planning 
applications. 

We are committed to an extensive programme 
of participation and consultation over the policy 
content of the national planning framework. To 
prescribe specific elements of the framework’s 
policy content in legislation would undermine that 
process. The Scottish Executive has already 
published a Scottish planning policy on planning 
and flooding—which, like all Scottish planning 
policies, would be a material consideration in any 
planning application. I therefore ask the committee 
to reject amendment 74. 

Euan Robson: I listened carefully to the 
minister, and I appreciated her comments, which it 
was helpful to have on the record. In the 
circumstances, I will seek leave to withdraw 
amendment 17. 

I do not particularly wish to refer to the other 
amendments in the group, apart from Mr Neil’s 
amendment 74, with which I have considerable 
sympathy, having just experienced serious 
flooding in my own constituency. However, 
ironically, the wording of amendment 74 might 
actually prevent flood prevention works from being 
constructed. I know that drafting amendments is 
always difficult, but Mr Neil might wish to return to 
the issue at a later date. 

Amendment 17, by agreement, withdrawn. 

Amendments 40 and 41 not moved. 

10:30 
The Convener: Does Jackie Baillie wish to 

move amendment 73? 

Jackie Baillie: In the light of the minister’s 
positive comments—and in anticipation of 
something better coming back at stage 3—I am 
happy to not move the amendment. 

Amendments 73 and 42 not moved. 

The Convener: Does Alex Neil wish to move 
amendment 74? 

Alex Neil: Am I entitled to say a word or two? 

The Convener: No. [Laughter.] 

Alex Neil: I always like to reply to the minister. I 
will not move the amendment on the basis that I 
will lodge another amendment at stage 3. 

Amendment 74 not moved. 

The Convener: Amendment 75, in the name of 
Patrick Harvie, is grouped with amendments 76, 
44, 77, 18, 11, 19, 78, 45, 12, 20, 13, 46, 79, 21 
and 22. I refer members to the notes on pre-
emptions in the group that are provided in the 
groupings list. 

Patrick Harvie: I will pick out amendment 77, 
which stands alone because it is not about 
examination in public. It goes some way towards 
meeting the concerns about national 
developments that Jackie Baillie expressed while 
we were discussing the previous group. 

Amendment 77 would require specific attention 
to be paid during consultations to people or bodies 
that are likely to be affected by developments that 
are designated as national developments. If a 
national development is to be included in the NPF 
and if its general location is known—for example, 
because the infrastructure can be in only one 
place—it is reasonable to make a particular effort 
to consult people who live nearby and will be 
affected by it. As the bill stands, the process for 
approving controversial national infrastructure 
projects will give people less ability and fewer 
opportunities to challenge decisions than they 
have at present. Amendment 77 addresses that 
concern. 

The other amendments in my name—
amendments 75 to 79—are about examination in 
public. I am sure that members will recall in gory 
detail the debate that we had at stage 1 on the 
concept of examination in public. The process 
would not unduly delay the NPF. In other, similar 
jurisdictions the process takes only a few months 
and it does not necessarily add dramatically to any 
delay that is encountered in preparing the NPF. 
The process would ensure that we give people, 
organisations, community groups and others an 
opportunity to test the arguments in a formal 
process, particularly in the case of national 
infrastructure projects that will be designated as 
national developments. Of course, it would also 
allow some formal public scrutiny of the entire 
NPF. That is why I included flexibility in the format 
of an examination in public. 

Although it is reasonable to have a less formal—
and perhaps shorter—process to address any 
challenges or objections to the NPF’s broad 
spatial policies, a formal public process will be 
important for any challenges to specific 
development proposals. I welcome the fact that 
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Bruce Crawford has also lodged amendments on 
examination in public, and I am happy for 
members to debate the relative merits of the two 
models that have been presented. 

I move amendment 75. 

Donald Gorrie: My amendment 44 seeks to 
cover some of the same ground as Patrick 
Harvie’s amendments and tries to draw a 
distinction between the model proposed in the bill 
in which, after talking to some people now and 
then, the Executive introduces a national planning 
framework for consultation—I dislike that particular 
model, myself—and the model set out in 
amendment 44 in which others, including 
“relevant committees of the Scottish Parliament … local 
authorities … statutory bodies and … relevant commercial 
and voluntary bodies” 

are involved with civil servants, ministers, experts 
and so on in drawing up the framework. 

One of the defects of the current democratic 
system is the lack of development of the 
Parliament’s potential as a creative beast. The 
Parliament should be working with civil servants 
and ministers to develop policies, frameworks and 
so on instead of the current system in which the 
Executive produces documents that we are then 
supposed to snipe at. Although that is quite 
entertaining, it is extremely unproductive. 
Parliament, local authorities, statutory bodies and 
so on should be positive contributors to the 
framework. 

One minor point about amendment 44 is that 
proposed new subsection (7B) sets out more fully 
the minister’s duty to ensure that the framework is 
properly publicised and that everyone who might 
reasonably contribute to the consultation is 
allowed to do so. 

Amendments 45 and 46 are consequential. 
Amendment 45 is merely technical, whereas 
amendment 46 seeks to make it clear that if the 
consultation raises reservations, the various 
minority views will be publicised in addition to the 
majority view. 

In summary, the main point of amendment 44 is 
that the Parliament and others with a serious 
involvement in planning should be genuine 
partners with the Executive in drawing up the 
planning framework. I hope that it commends itself 
to members. 

Johann Lamont: Part 2 of the bill imposes a 
duty on planning authorities to prepare and publish 
an account of the steps that they will take to 
involve the public at large in the preparation of 
development plans. Executive amendment 18 
seeks to place Scottish ministers under a similar 
obligation in relation to the NPF’s preparation by 
embodying a commitment to “participation” rather 

than simply “consultation”; requiring the 
publication of a statement before the participation 
exercise begins; and requiring ministers to identify 
the steps taken to involve the public at large. Of 
course, the persons or bodies likely to be affected 
by national developments could be identified in the 
NPF participation statement. 

Amendment 22 requires ministers to include a 
report on participation as one of the documents to 
be laid before Parliament along with the published 
NPF. It specifies that the report should set out the 
extent to which consultation and public 
involvement have conformed with, or have gone 
beyond the requirements of, the participation 
statement. I hope that the committee will accept 
these amendments, as they indicate our 
willingness to be open and constructive in the 
NPF’s preparation. 

Amendments 75, 76, 78 and 79, in Patrick 
Harvie’s name, seek to apply procedures designed 
for the preparation of development plans to the 
preparation of the national planning framework. 
We do not feel that it is appropriate to apply 
procedures designed for a potentially complex 
technical policy document such as a development 
plan—the provision for formal modification, for 
instance—to a broad statement of spatial strategy 
such as the national planning framework. 

As for Euan Robson’s amendments 19 and 20 
and Donald Gorrie’s amendment 44, we believe 
that primary legislation should establish principle 
rather than seek to prescribe practice in detail. 
Specifying the detail of participation and 
consultation in primary legislation reduces the 
flexibility to improve practice in the light of 
experience. 

Ministers are fully committed to ensuring that 
key agencies, planning authorities, the general 
public and other relevant bodies have the 
opportunity to participate in the preparation of the 
national planning framework. The programme of 
participation to which we are committed will 
provide ample time for public and stakeholder 
engagement with the framework. 

Stakeholders, the public and MSPs will have the 
opportunity to participate in the preparation 
process at several stages. The process will involve 
initial consultation on scope and content; the issue 
of a draft for public consultation; revision in the 
light of reaction to the draft; and scrutiny of the 
final draft in Parliament. The process will include 
two rounds of regional and thematic seminars. 

The draft framework will have been in the public 
domain long before it is laid before Parliament. 
Any projects identified as national developments 
will already have been subject to scrutiny as part 
of the development of other strategies or 
programmes. 
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With particular reference to amendments 76 and 
77 in Patrick Harvie’s name, stakeholders, 
including persons or bodies likely to be affected by 
national development, will have the opportunity to 
scrutinise and make representations on the 
consultative draft. Any unresolved concerns can 
be pursued during the period of parliamentary 
consideration. There will be opportunity for 
scrutiny, comment and debate throughout the 
preparation process. 

Executive amendment 18 will place a duty on 
ministers to prepare and publish a participation 
statement setting out when consultation on the 
framework will take place, the stakeholders to be 
consulted and the  
“steps to be taken to involve the public at large”. 

Executive amendment 22 will require ministers 
to report to Parliament on the participation 
exercise. 

The terms of the Executive amendments are to 
be preferred to those of Euan Robson’s 
amendment 21, Donald Gorrie’s amendments 44 
and 45, and Patrick Harvie’s amendments 75 to 
79, because they explicitly embody the principle of 
participation rather than consultation, require the 
publication of a statement before the participation 
exercise begins, and require ministers to identify 
the 
“steps to be taken to involve the public at large”. 

The publication of a participation statement will 
mean that stakeholders and the public will know 
exactly how the preparation process for the 
framework is to be conducted and what 
opportunities they will have to engage with it. 

In relation to Donald Gorrie’s amendment 46, we 
do not consider it appropriate to introduce into the 
participation process the concept of notes of 
reservation, applicable in relation to the 
representations of certain specified bodies, 
particularly when it is not clear what the import of 
any such notes of reservation would be. 

Donald Gorrie might have identified the following 
problem, which is the fault line of his argument. 
The term “note of reservation” suggests a model in 
which ministers, Parliament, local authorities, 
statutory bodies and relevant commercial and 
voluntary bodies are participating in the 
preparation of the framework on some sort of 
partnership basis. However, the national planning 
framework is a statement of Government policy; it 
is not plucked from the ether. It aims to engage 
everyone in political and election processes. There 
is dispute about which model should apply, but we 
are creating a Government policy that will be 
opened up to the scrutiny of a range of 
organisations. I suspect that even if we strove to 
reach consensus on what a national planning 

framework should be, achieving it would not be 
possible. There are even differences in the 
committee and the Parliament on what members 
could and could not sign up to. We recognise that 
how people see the national planning framework is 
a critical matter. Executive amendments 18 and 22 
reflect the Scottish ministers’ commitment to a full 
and comprehensive participation programme for 
the national planning framework, but responsibility 
for preparing the framework is ultimately theirs. 

We do not believe that a separate technical 
examination, as set out in Bruce Crawford’s 
amendments 11 to 13 and Patrick Harvie’s 
amendment 76, is required to inform parliamentary 
scrutiny of a broad strategic policy document such 
as the national planning framework. Unlike the 
technical and detailed regional spatial strategies 
prepared elsewhere in the UK, the national 
planning framework will not allocate land for 
specific developments. Although some of the 
issues raised by the framework will be politically 
contentious, they will be issues of principle rather 
than technical complexity. The programme of 
participation and parliamentary scrutiny to which 
we are committed will provide ample opportunity 
for the issues raised by the framework to be 
examined critically. 

I ask the committee to reject all the amendments 
in the group apart from the Executive 
amendments. 

10:45 
Bruce Crawford (Mid Scotland and Fife) 

(SNP): I will speak to amendment 11, to which 
amendments 12 and 13 are consequential. 
Forgive me if, in this stage 2 process, I repeat 
arguments that were made at stage 1. 

Clearly, there will always be a need to determine 
national policy objectives at a national level. I 
welcome the fact that the publication of future 
planning frameworks will be enshrined in 
legislation. Although what constitutes a national 
development is not described in the bill, an 
indication of the type of developments envisaged 
was given in the planning white paper 
“Modernising the Planning System”, which stated: 

“the legislation will provide for national developments to 
be called in by Scottish Ministers, where it is necessary to 
expedite decisions in the national interest. Major transport, 
water and drainage, energy and waste infrastructure 
projects, major areas of urban regeneration or expansion 
and large strategic business or industrial investments may 
fall within this category of development.” 

Although the minister said that the framework 
will not allocate land for specific developments, 
once a development is classified as a national 
development within the national planning 
framework, the development will in effect be 
agreed in principle and development plans that are 
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produced by local authorities will be expected to 
reflect that. In itself, that will be no bad thing but, 
unfortunately, the bill as drafted will not allow local 
people, local authorities, national organisations 
and statutory consultees to object to the final 
national planning framework document or to be 
consulted on the final position. Yes, the bill 
provides for lots of scrutiny, comment and 
engagement during the consultation process, but 
there will be no consultation specifically on the 
final document before it comes to Parliament. 

Other spatial strategies across the UK take a 
different approach and are tested by examination 
in public. That means that, as is proposed in 
amendment 11, independent persons can be 
appointed to examine the issues raised during the 
consultation process. Such examinations are 
short, non-adversarial, focused sessions that last 
only a few weeks, at the end of which a report is 
produced that sets out any recommended 
modifications. The regional development strategy 
for Northern Ireland—which was outlined in the 
document “Shaping our Future”—sets out 
development in Northern Ireland until 2025. The 
Northern Ireland strategy is subject to a public 
consultation and then to a five-week-long public 
examination by an independent panel. The 
London spatial strategy, for an area that covers 
7.3 million people and 32 boroughs, provides a 
strategic framework for London for the next 10 to 
20 years. It is subject not only to an extensive 
public consultation, but to an examination in public 
by a Government-appointed panel for a period of 
seven weeks. Every regional strategy in England 
is subject to an examination in public unless 
exceptional circumstances indicate that that 
should not happen. 

Why should Scottish citizens not have similar 
rights? Why should people in Scotland be treated 
as second-class citizens in such processes? An 
examination in public would allow citizens to have 
their views on the Executive’s proposals heard in 
an open and structured fashion. It would enable 
proposed policies to be robustly tested. An 
important point is that the final decision on which 
policies and proposals should be adopted would 
continue—rightly, I believe—to sit with the Scottish 
ministers. If the national planning framework is 
subject to an examination in public before being 
submitted to Parliament, all MSPs will be able to 
scrutinise it accompanied by the examination in 
public and will be much better informed as a 
result. 

Given that Parliament will have only 40 days to 
reach a view on the content of the national 
planning framework, an examination in public 
would be an effective opportunity for in-depth 
scrutiny. The reality is that 40 days could never be 
long enough for Parliament to scrutinise effectively 
the detailed and complex issues that will be 

involved in considering the national planning 
framework. Inevitably, Parliament will focus on the 
most politically contentious issues, such as—God 
forbid—the building of a new nuclear power 
station. Forty days is less time than some local 
authorities currently have to consider an 
application for a house extension. I recommend to 
my colleagues on the Communities Committee 
that, if we are to achieve public acceptance of 
national projects that because of their nature are 
bound to be controversial, we must do all that we 
can to ensure that individuals and organisations 
are provided with an open and robust process to 
participate in and engage with. 

I agree with Scott Barrie that greater public 
involvement can only strengthen the planning 
process and I am trying to increase that 
involvement. An examination in public of the 
national planning framework would provide an 
opportunity to reduce the conflict and tension that 
could exist between the Government and the 
citizens of Scotland; I ask the committee to take 
that on board. I may be proposing a different 
model from Patrick Harvie’s, but we are both trying 
to achieve something similar. My amendments 
would give the minister more power to decide what 
the process would be. 

Euan Robson: My amendment 19 is 
substantive and amendment 20 is consequential 
to it. Having listened carefully to the minister, I will 
not move amendment 21. She encompassed the 
detail of amendment 21 adequately within her 
remarks. 

The purpose of amendment 19 is to give 
substance to the period before the national 
planning framework comes to Parliament. In 
discussing amendment 11, Bruce Crawford 
presumed that the period of consideration in 
Parliament would be 40 days; we may later extend 
that period. Even if we do that, however, it is 
necessary to give some assurance that the period 
before the national planning framework’s 
introduction to Parliament will be better defined. 

It may be that in the future there will be 
consensus that the national planning framework is 
simply a continuation and that the framework will 
be a simple, straightforward, amended document; 
one cannot predict what might happen. In the first 
instance, however, there is concern that the period 
before the framework’s introduction to Parliament 
should be given some substance. That period is 
when, as the minister said, consultation will take 
place and when there will be detailed discussion. 
A period of no less than three months will give 
assurance that there will be adequate time in 
which to consider the details of the framework. 

I trust that I have drafted amendment 19 
correctly; if I have not, I stand to be corrected. 
Amendment 20 is consequential to amendment 
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19. In the light of the minister’s comments I will not 
move amendment 21. 

John Home Robertson: I think that Bruce 
Crawford is at it, but that is part of his role in the 
Parliament—as in life, I suppose. He revived one 
or two old canards, starting with the 40 days’ 
discussion. The minister has moved the debate on 
from that. That was only ever going to relate to 
parliamentary consideration of the draft national 
planning framework; clearly, there will be a far 
longer public debate about it before it gets to that 
stage. The minister has now moved an 
amendment that makes it abundantly clear that 
there will be the fullest public and parliamentary 
debate about the national planning framework. 

Bruce Crawford next went for a soundbite on 
Scots being treated as second-class citizens, 
which is plainly nonsense. The whole thrust of the 
bill is to ensure that our citizens are fully involved, 
proactively, in decisions relating to planning in 
Scotland. He then got on to his favourite subject of 
nuclear power stations. I just wish that he would 
come to my constituency so that we could get into 
that issue. He is welcome in Dunbar some time to 
discuss that. 

The fundamental point is that with the national 
planning framework, as indeed with individual 
developments, you can consult until you are blue 
in the face, but at the end of the day somebody 
will have to decide. In our framework, in a 
democratic Scotland, the buck stops with the 
Executive, which is fully accountable to the 
democratically elected Parliament. We are never 
going to get absolute unanimity on any issue. 
Knowing Scotland, as we all do, we know that 
there will always be somebody who will go on 
objecting to any framework or decision. However, 
it is right and proper that we should have a robust 
system for consultation and involvement. That is 
what the minister is proposing and that is what we 
have in amendment 18. We do not need the 
distractions that Bruce Crawford is trying to 
introduce into the committee’s deliberations. 

Christine Grahame: I have every sympathy 
with the thrust of Donald Gorrie’s and Patrick 
Harvie’s amendments, but I find myself agreeing 
with the minister—it had to happen some time. It is 
appropriate that arrangements for such detailed 
examination in public should be made in 
regulations. The point is well made that if we 
include those arrangements in the bill and there is 
any difficulty, we will have to bring the bill back 
and amend it. 

Bruce Crawford makes the important point that 
we must  
“specify a date by which the persons or bodies being 
consulted may make representations with regard to the 
framework.” 

The only thing I have to say about amendment 
18 is that I do not like the words: 

“likely to take place and … of its likely form”. 

I do not know whether that is good drafting 
language—I wonder whether that might be looked 
at. That is a technical point. 

Bruce Crawford makes a fair point; he is 
proposing bringing forward regulations—that is the 
issue. I am supportive of people knowing what 
procedures there will be for addressing planning 
issues in public and when to make a 
representation. Everybody should know that there 
is a level playing field. I support Bruce Crawford’s 
amendments. I will support the minister’s 
amendments, notwithstanding my comment about 
the phrasing. Regrettably for Patrick Harvie and 
Donald Gorrie, I would like to see what they would 
have put into regulations instead. 

Scott Barrie: A listener to this debate, as 
opposed to a reader of the amendments, would 
think that we were debating whether to have a 
national planning framework that just appeared, or 
a full public consultation. It is patently nonsense to 
suggest that Scotland would not have been 
involved in the formulation of the national planning 
framework. Some people have conflated the 
parliamentary scrutiny of the draft with the 
question how the draft would have been arrived at. 
We must disassociate the two issues. The national 
planning framework will be a major consultation 
event, involving almost everyone in Scotland who 
has a view on the formulation of the planning 
framework. It will then be up to Parliament to 
discuss the draft and the timescale. As Euan 
Robson said, there is an amendment to alter the 
timescale.  

The key issue is that the national planning 
framework will not just appear out of nowhere. 
That is the debate that we had during stage 1 
consideration of the bill. It is not as if people will be 
surprised about where the major contentious 
issues and the major areas of agreement lie. If we 
get that mindset right, some of the amendments 
before us become superfluous. Irrespective of 
some of this morning’s rhetoric, it is not the case 
that there will not have been public consultation or 
that the public will not have been involved. 
Christine Grahame is right. We must be careful 
and consider clearly what it is that we are being 
asked to agree or not agree in the amendments. If 
we put something in the bill that is too restrictive, 
the only way in which it can be changed is by 
further amendment. The minister was right: we 
need to ensure that we get the process right. We 
have amendments before us that do that.  

11:00 
Johann Lamont: We are different from the rest 

of the UK on this issue, but I argue that that is 
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because we made a conscious decision to set the 
national planning framework up in that way. We 
are not second-class citizens; we are producing an 
appropriate policy for Scotland. Unlike the 
technical and detailed regional spatial strategies 
prepared elsewhere in the UK, the national 
planning framework will not allocate land for 
specific developments. Those developments will 
not be plucked out of the air; they will be designed 
in the context of the waste, transport and other 
strategies that the Government will develop in the 
context of our political debate. 

I thought that Bruce Crawford would have known 
that the national planning framework will be more 
like the national spatial strategies prepared in the 
Republic of Ireland, Denmark and the 
Netherlands. He cannot say that we do not have 
the same as the rest of the UK because we did not 
intend to in the first place. He will also know that 
local people will continue to play a critical role in 
any specific development planning issue. 

I am interested in the notion that effective 
scrutiny is independent scrutiny and that the 
parliamentary process and the role of MSPs is to 
be limited to a time defined by the parliamentary 
authorities. As an MSP, I would be engaged long 
before that; even if I did not want to be, my 
communities would ensure that I was. It is possible 
to be involved at every stage of the process, not 
just during the period identified for parliamentary 
scrutiny, although it is also critical for those of us 
who represent communities to be part of that 
scrutiny. I will not delegate that role to an 
independent body appointed by Parliament, as 
Bruce Crawford suggests. We are talking about 
our understanding of the role of politicians in 
opening up to their local communities. If 
something is acceptable only because it has been 
done independently, Mr Crawford might want to 
reflect on some of the things that some of his and 
some of my colleagues might have to say about 
some of the decisions made by an independent 
body with delegated responsibility—the Scottish 
Executive inquiry reporters unit. Independence is 
not necessarily a test of acceptability, although 
independent scrutiny can have a role in some 
cases. However, the parliamentary process is 
critical in relation to planning, and national 
developments will have received critical scrutiny at 
every stage. 

I understand the time issue and the importance 
of consultations. Our amendments have set out a 
clear commitment to participation and to involving 
people in shaping the national planning 
framework, which, as I said, remains an 
expression of Government priorities, and we hope 
that people will become engaged in shaping those. 

I understand the intention of Euan Robson’s 
amendment 19, but it is superfluous. It is not 

necessary to describe the participation and 
parliamentary processes; we have outlined those 
and the detail is not appropriate for the bill. 

Christine Grahame made a point about the 
language of the amendment, but the amendment 
would not use that language if it was not deemed 
appropriate by the officials who advise us. Conflict 
in the committee often comes because people 
have to decide whether to accept the advice that 
we are given on legal matters. I am content that 
our amendment 18 does what it says on the tin. 

I urge support for the Executive’s amendments 
18 and 22 and rejection of the other amendments. 

Patrick Harvie: The debate has been very full 
and I appreciate that. 

I agree with Christine Grahame about Executive 
amendment 18. When I read the amendment, I 
was at a loss to work out whether it commits the 
Executive to doing anything meaningful at all. 

I was disappointed to hear John Home 
Robertson dismiss the idea of examination in 
public as a distraction. Clearly if we went down 
this road— 

John Home Robertson: I do not think that I 
said that. 

Patrick Harvie: I am sorry if I misquoted you, 
but I think that you did say that. 

If we gave people the opportunity to engage 
formally with the NPF, we would see that 
opportunity taken up by many people in Scotland 
and it would not be seen as a distraction. 

Scott Barrie and the minister are quite right to 
say that the NPF and its contents will not simply 
be plucked out of the air or arrive suddenly without 
involving anyone in the prior process. However, I 
do not think that that is a legitimate reason for 
saying that there should be no formal process 
after the draft NPF is published. The minister is 
also quite right to say that MSPs and other elected 
politicians at all levels will be able to engage with 
their communities and the Executive and will be 
able to examine the policies and the strategies 
that might lead specific developments to be 
included in the NPF at some stage. 

However, when the draft NPF is published and 
we come together as a Parliament—not as active 
members of a community whose job it is as MSPs 
to engage with our communities—to take a view 
on the NPF and all its contents, I agree with Bruce 
Crawford that it would be better to take that view 
with the additional resource of a report from an 
examination in public to better inform our debate. 

The minister said that it is not appropriate to 
apply such processes to the NPF. Putting the NPF 
on a statutory footing and allowing the possibility 
of it including specific national developments 
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shows the Executive taking a new kind of planning 
function to itself and it is therefore appropriate to 
apply new processes to allow people to engage 
with that decision making. As the bill stands, the 
public will have opportunities to engage and 
consult, but I do not think that they are sufficient. 
We need to give people a formal role in the 
process and we need to give public authorities a 
duty to carry that out. 

If the committee does not support my 
amendment 75, I will happily support Bruce 
Crawford’s amendments on examination in public. 
For the moment, I will press amendment 75. 

The Convener: The question is, that 
amendment 75 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 75 disagreed to. 

The Convener: I think that this is an appropriate 
time to suspend the committee. We will reconvene 
at 11.15. 

11:07 
Meeting suspended. 

11:16 
On resuming— 

The Convener: Amendment 43, in the name of 
Scott Barrie, is in a group on its own.  

Scott Barrie: Amendment 43 seeks to establish 
a clear timetable to ensure that the national 
planning framework is reviewed in a similar 
timescale to development plans. It does not 
require a new national planning framework to be 
written; it regulates the timeframe for considering 
whether that is necessary. Amendment 43 would 
provide more certainty around the national 
planning framework process as it would have a 
similar timeframe to local authorities’ timetable for 
their development plans.  

I move amendment 43. 

Johann Lamont: We have a lot of sympathy 
with Scott Barrie’s amendment 43 and we are 
comfortable with the principle that ministers should 
be required to consider regularly the need to 
revise the national planning framework. That is 
very much with the grain of our thinking on 
planning. If Mr Barrie is prepared to withdraw his 
amendment 43, we will undertake to lodge an 
amendment at stage 3 to address the issue. 

The Convener: Mr Barrie, would you like to 
wind up the debate and indicate whether you wish 
to press or withdraw your amendment? 

Scott Barrie: It might be a bit grandiose to say 
that I am going to wind up the debate. 

Two thirds of the way is better than none of the 
way. I accept the minister’s offer and I will work 
with the Executive to bring forward a suitable 
amendment at stage 3. I seek the committee’s 
approval to withdraw amendment 43.  

Amendment 43, by agreement, withdrawn. 

Amendment 76 not moved.  

Amendment 44 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 44 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con)  
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 44 disagreed to. 

Amendment 77 moved—[Patrick Harvie]. 

The Convener: The question is, that 
amendment 77 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
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Petrie, Dave (Highlands and Islands) (Con)  
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 77 disagreed to. 

Amendment 18 moved—[Johann Lamont]—and 
agreed to.  

The Convener: Amendment 11, in the name of 
Bruce Crawford, has already been debated with 
amendment 75.  

Bruce Crawford: Even though John Home 
Robertson thinks that I am a bad man, I move 
amendment 11. 

The Convener: I am sure that he will not lose 
sleep over that tonight, Mr Crawford. 

Bruce Crawford: He will be devastated, I am 
sure. 

The Convener: The question is, that 
amendment 11 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 11 disagreed to. 

Amendments 19, 78, 45, 12, 20, 13, 46, 79 and 
21 not moved. 

The Convener: Amendment 80, in the name of 
Patrick Harvie, is grouped with amendments 49, 
50, 50C, 50A, 50B, 81, 51 and 82. 

Patrick Harvie: We will discuss the time limit 
that will be imposed on parliamentary 
consideration of the draft NPF, but amendments 
80 to 82 deal not with that timescale but with what 
will happen after parliamentary consideration. 
During discussions at stage 1, we agreed that it 
would be absurd if the Parliament’s consideration 
of the NPF did not lead to a vote. In its stage 1 
report, the committee recommended that the draft 
NPF should be 
“the subject of a debate in the Parliament on a substantive 
motion”. 

Amendments 80 to 82 would include in the bill a 
clear requirement that the NPF would have to be 
approved by a resolution of the Scottish 
Parliament before the Executive’s adoption of the 
NPF could be completed. 

Amendments 80 to 82 reflect the democratic 
principle, to which the minister referred today and 
which we have discussed in other meetings. It is 
clear that the NPF is a creature of the Executive, 
not the Parliament, but the Executive is 
accountable to the Parliament. Towards the end of 
stage 1, I asked the minister where democratic 
accountability would lie if no majority coalition was 
in charge of the Executive and a minority 
Administration was operating—we can all see that 
that might arise. In such a situation, the 
democratic view would be represented by the 
Parliament, not by the minister who approved the 
NPF or by the Cabinet that agreed to it. The 
inclusion in the bill of a requirement that the 
Parliament pass a resolution on the NPF would 
lock in democratic accountability and ensure that 
no minister and Executive, whatever their political 
persuasion, could impose on Scotland 
developments of national importance—to that 
Executive—unless the Parliament had agreed to 
the NPF. The committee agreed in principle to 
such an approach when it recommended in its 
stage 1 report that there be a vote on a 
substantive motion, so I ask simply that we make 
that approach a requirement in the bill. 

I move amendment 80. 

11:30 
Donald Gorrie: I lodged two substantive 

amendments—amendments 49 and 50—and 
three consequential amendments in the group. 

Amendments 49 and 50 address some of the 
points that Patrick Harvie’s amendments address. 
Amendment 49 would enable the Scottish 
Parliament to act as a court of appeal for people 
who had serious reason to believe that the 
national planning framework was unacceptable. 
The Parliament would follow a process and decide 
whether the objectors were just a bunch of nimbys 
who need not be taken seriously or whether they 
were raising a genuine issue that merited further 
consideration. If the Parliament wanted to consider 
the matter properly, it could appoint someone to 
hold an inquiry to assist it in its study. 

Amendment 49 seeks to make what I think is an 
important point in proposed new subsection (2C), 
which I hope is taken up even if the amendment is 
not agreed to. At the moment, much of the 
consideration of planning matters is adversarial—
people hire lawyers who abuse the other side, 
whose lawyers return the abuse. The truth is 
supposed to emerge miraculously out of that 
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process. There is a place for such adversarial law, 
but the process that I propose for an inquiry is not 
such a place. The person who conducts the 
inquiry would do so in a more informal, non-
confrontational style. I hope that that approach will 
be adopted whatever system is chosen. In 
amendment 49 I also propose that if the inquiry 
involves more time than has been set out for 
parliamentary consideration, flexibility should be 
allowed. However, the main thrust of the 
amendment is that Parliament has a role to play 
when bodies are unhappy about the national 
planning framework. 

Amendment 50 sets out that if Parliament 
should, at an appropriate time, vote to insist on a 
major amendment to the framework, ministers 
would have to attend to that, which I presume they 
would do by negotiating with Parliament and 
amending the framework in such a way that the 
reasons for members’ opposition were removed. 
The second part of amendment 50 relates to other 
reports and so on to which Scottish ministers 
would have to respond. Basically, amendment 50 
proposes that if Parliament voted against the 
framework or voted for it to be amended in a major 
way, ministers would have to pay attention to that 
and respond. 

The national planning framework is a major 
issue—it is as important as a budget, for example, 
although it is a sort of land budget rather than a 
money budget. If ministers could not carry 
Parliament with them on it, they would be in 
serious trouble. Either they would amend their 
proposals or they would cease to be ministers—
although that would be up to them. In my view, 
failure to respond to Parliament would be a matter 
of confidence. 

I accept that in future Parliament’s composition 
may be different. Parliament has a significant role 
to play in considering the national planning 
framework, both as a court of appeal, as 
amendment 49 proposes, and as a body with the 
power to make Scottish ministers amend the 
framework, as amendment 50 proposes. I hope 
that those ideas commend themselves to 
colleagues. Parliament has an important role to 
play in that regard. If someone has a better idea, 
they can put it forward, but I am content to support 
my proposals. 

Christine Grahame: I am highly sympathetic 
towards the amendments of Patrick Harvie and 
Donald Gorrie, especially amendments 80 and 50. 
However, something is missing from amendment 
50, which is why I propose in amendment 50C that 
“the Scottish Ministers must seek approval by resolution of 
the Scottish Parliament for the proposed framework.” 

Amendment 50 proposes that Parliament can 
oppose the framework “by resolution”; my simple 

amendment to it specifies that it must be ministers 
who seek approval. It would be open to the 
Opposition or to a committee that produced a 
report to seek to hold a debate on the framework, 
but ministers would have to seek approval of the 
NPF by resolution. 

I like the idea behind amendment 49, but I have 
a wee problem with the process that it proposes. 
Amendment 49 states that any person or body 
could object to any framework. It goes on to say: 

“The Scottish Parliament may appoint one or more 
persons as an assessor for the purpose of examining and 
reporting on timeous objections”. 

In other words, the only requirement is that 
objections would have to be submitted on time, 
which would not prevent frivolous or vexatious 
objections. Under Donald Gorrie’s system, there 
would be no sifting process. Although one would 
like to be as democratic as possible, if amendment 
49 were incorporated in the bill we might find 
ourselves in a situation in which hundreds of 
frivolous or vexatious objections were duplicated 
because there was no sifting process. That is my 
main point about amendment 49. If it were 
amended before stage 3 to solve that problem, I 
would be sympathetic to it. 

John Home Robertson: It is right and proper 
that Opposition members—indeed, all back 
benchers—should be deeply suspicious of the 
Executive. However, the question is whether the 
perceived flaw in the bill is real or imaginary. 
Proposed new section 3B(1) of the principal act 
states: 

“the Scottish Ministers— 

(a) are to lay the proposed National Planning Framework 
… before the Scottish Parliament, and  

(b) are not to complete their preparation or revision of the 
framework until the period for Parliamentary consideration 
has expired.” 

It is unthinkable that the Parliament would not 
express a view. Even if the Executive did not 
lodge a motion, somebody else surely would. I am 
not sure whether we are talking about a real 
problem. We can safely assume that there would 
be a debate and probably a resolution if that were 
what the majority of members wanted. I assume 
that that would happen inevitably, but I look to the 
minister for a steer on the matter. If it is necessary 
or desirable that there should be an amendment to 
specify that that should be done, fair enough. 
However, the amendments in the group do not 
take us any further forward. 

Johann Lamont: Patrick Harvie’s amendments 
80 to 82 fail to recognise that the national planning 
framework is a statement of Government policy 
and that it is for the Scottish ministers to determine 
its final content, having taken account of the views 
of Parliament and the public at large. For that 
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reason, I ask the committee to reject the 
amendments. 

We recognise the political context in which we 
operate. Why do people seek coalition? Because, 
under minority Government, one cannot get one’s 
programme through. Patrick Harvie paints a 
picture of a minority Government imposing its will 
on the Parliament without being accountable. If 
that were the case, the largest group would 
presumably not bother with the delicate process of 
coalition Government but would simply seek to 
impose its will. However, in the parliamentary 
process people have to construct a majority for 
their programme and for their proposals. There are 
issues of accountability and of the confidence of 
the Parliament. 

I suppose that the question is whether the 
committee wants the bill to state explicitly whether 
there needs to be a motion. Surely it is for the 
parliamentary process to determine whether a 
motion is required, who would lodge it and so on. 
Stating explicitly that there must be a motion 
would remove the national planning framework 
from the normal rules of government and the 
Executive’s normal rules of engagement in the 
parliamentary process. I cannot envisage a set of 
circumstances in which it would be possible to 
govern without the will of the majority of the 
Parliament in which one sits. 

I turn to amendment 49. Executive amendment 
18 reflects our commitment to a full and 
comprehensive programme of stakeholder and 
public participation in the national planning 
framework. As I said, any person or body will have 
the opportunity to make representations on a 
consultative draft before the Parliament considers 
the framework. We do not consider it necessary to 
make further provision for objections to be made 
during the period of parliamentary consideration. 

As Donald Gorrie said, we cannot prevent 
people objecting through their elected 
representatives or through direct representation to 
the Parliament. That is the food and drink of the 
parliamentary process as we know it. However, I 
do not accept that the Parliament is a court of 
appeal. If it were, it would be an interesting court 
of appeal. I am sure that many of my constituents 
would want to use it as a court of appeal for a 
number of issues outwith planning, but that would 
create challenges for us in relation to the division 
of powers in Scotland. 

I note that Donald Gorrie’s amendment 49 states 
that an inquiry may be conducted. As things stand, 
parliamentary committees can hold inquiries into 
any matter as they see fit. I do not see that the 
amendment adds to that. 

I understand the need to take confrontation out 
of the planning process, but I am not sure how we 

could legislate to ensure that people are not 
confrontational. Perhaps someone could advise 
me how I could do that myself on occasion. As a 
general rule, people have the right to be robust. 
One person’s confrontation is another person’s 
simple, straightforward, robust expression of 
views. We could all sign up to the general principle 
of being non-confrontational—being involved and 
engaged and so on—but it is a challenge for us to 
put that in legislation. It is perhaps part of the 
necessary culture change that has been identified 
elsewhere. 

As I have said, we do not believe that a separate 
technical examination is required to inform 
parliamentary scrutiny of a broad strategic policy 
document such as the national planning 
framework. We understand that the framework 
may be politically contentious, but the issues that it 
raises will be issues of principle rather than of 
technical complexity. The programme of 
participation and parliamentary scrutiny to which 
we are committed will provide ample opportunity to 
examine critically the issues that are raised by the 
framework. I have already described the process 
by which the framework will finally arrive in the 
Parliament, after a great deal of debate and 
discussion. Indeed, if the parliamentary process is 
to be effective, it must be predicated on full 
engagement at a local level. 

As we do not believe that a separate technical 
examination is required to inform parliamentary 
scrutiny of the national planning framework, we 
are opposed to making legislative provision to 
extend the period for parliamentary consideration 
of the framework to accommodate such an 
examination. In relation to Christine Grahame’s 
point, a provision giving the Parliament power to 
extend the period for parliamentary scrutiny would 
allow the process of preparing the framework to be 
prolonged indefinitely. 

For those reasons, I ask the committee to reject 
amendment 49, in the name of Donald Gorrie. 

Amendments 50, 50A, 50B, 50C and 51 fail to 
recognise that the national planning framework is 
a statement of Government policy and that it is for 
Scottish ministers to determine its final content, 
having taken account of the views of Parliament 
and the public at large, and to be accountable for 
the framework through the parliamentary process. 
I indicated in relation to amendment 49 that we are 
opposed to making legislative provision to extend 
the period for parliamentary consideration to 
accommodate a technical examination of the 
framework. The bill as introduced places a duty on 
ministers to make a statement to Parliament on 
the actions that they have taken is to address the 
issues that have been raised in any resolution or 
report on the framework by Parliament. I therefore 
ask the committee to reject those amendments. 
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Patrick Harvie: I do not want to anticipate the 
committee’s decision, but a pattern seems to be 
developing. Throughout our scrutiny of the bill, the 
debate on the national planning framework has 
helped to raise its status and profile—it is more 
than a strategy on this or that. The minister may 
be technically correct in calling the NPF a 
statement of policy, but it has a higher status than 
that. The debate in the committee has helped to 
raise the profile of the NPF—I hope that our stage 
3 discussions after the summer continue to raise 
it—which is a positive step, even if the committee 
does not support the amendments. 

If, as John Home Robertson says, it is 
unthinkable that no vote would be taken on the 
NPF, we should make it impossible not to take a 
vote on it. I go further than that: not only do 
amendments 80, 81 and 82 require a resolution, 
they say something about what should happen 
when it falls, that is, when the Parliament does not 
support the NPF. They make it clear that the 
Executive would have to go back and think again 
about the Parliament’s concerns. 

My last point is on the democratic legitimacy of 
decision making. There is no problem with 
ministerial powers in general—we all accept that 
there is a role for ministers in making some 
decisions without having to come back to 
Parliament—but when we introduce new powers 
and functions that the Executive will take on in 
relation to the NPF, we need to think about 
whether there is an appropriate level of 
parliamentary scrutiny. I argue strongly that, in the 
case of the NPF, we have something that should 
not go through the same process that any piece of 
subordinate legislation goes through, that is, with 
ministers signing things off and cursory 
parliamentary scrutiny. We need a process that is 
much more robust—to use a word that the minister 
likes—and that ends with the Parliament 
expressing its view. If we say that the process 
needs to end with that, we should put that in the 
bill. 

I press amendment 80. 

11:45 
The Convener: The question is, that 

amendment 80 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  

Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 0. 

Amendment 80 disagreed to. 

The Convener: Amendment 47, in the name of 
Donald Gorrie, is grouped with amendments 48 
and 1. I refer members to the note on pre-emption 
in the group that is provided in the groupings 
document. 

Donald Gorrie: Amendment 47 is about the 
time that Parliament should have in which to 
consider proposals for the national planning 
framework. I suggest that the time could be 
flexible. Under my amendment, 60 days—which is 
the figure that other members are aiming at—
would be a minimum, but if Parliament feels for 
any reason that it needs more time, it should be 
allowed that. If there is consensus in the 
committee that a fixed period of 60 days is 
appropriate, I could live with that, but it would be 
helpful to allow Parliament room for manoeuvre. 

I move amendment 47. 

Patrick Harvie: Amendment 48 has much the 
same intention as amendment 47. We have 
debated at length whether the period should be 40 
or 60 days. However, whatever time limit we set 
on Parliament’s consideration, it is extraordinary to 
include such a limit in the bill if we are not 
prepared to include other requirements about how 
we deal with the framework. If members feel that it 
is perfectly okay to have a discretionary 
parliamentary vote, it seems reasonable also to 
have a discretionary period for parliamentary 
consideration. Any time limit that is included in the 
bill will be an arbitrary guillotine. 

The Executive might suggest a proposed 
revision to the national planning framework that 
would make relatively straightforward changes and 
be merely a refinement of previous policy, but the 
document might equally involve a great deal of 
changes to policy and include a significant number 
of major and controversial specific developments. 
In that situation, we should, through our 
representatives on the Parliamentary Bureau or 
through some other process, be able to decide 
what is appropriate, given the material that will be 
in front of us. Several months might be required in 
some cases, but a shorter period might be 
adequate in others. I argue strongly that members 
vote either for Donald Gorrie’s amendment 47 or 
my amendment 48, in order to remove the 
arbitrary guillotine. 

The Convener: I will speak to amendment 1, 
which is in my name. This process will probably 
teach me why the convener should not lodge 
amendments. 
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Amendment 1 reflects discussions that the 
committee had during our stage 1 deliberations, as 
do amendments 47 and 48. Amendment 1 would 
extend the period for parliamentary scrutiny to 60 
days, which is the suggestion in the committee’s 
majority recommendation on the issue. If we 
extend the consideration period to 60 days, the 
committee that has responsibility for considering 
the NPF will have the required flexibility to do so, 
and necessary parliamentary scrutiny will not have 
to be rushed. I hope that the minister has reflected 
on the committee’s sensible representations in its 
stage 1 report and that she will support 
amendment 1. 

Christine Grahame: Although I am sympathetic 
to amendment 47, which is in Donald Gorrie’s 
name, I very much support Patrick Harvie’s 
amendment 48. After all, if the first NPF is under 
consideration or if it is subject to contentious or 
difficult revision, we need Parliament—through the 
Parliamentary Bureau—to decide how much time 
is needed to give us flexibility. However, as I think 
Euan Robson said earlier, the NPF might need 
only to be tweaked, which would mean that 60 
days would not be needed. 

Scott Barrie: Amendment 48 says that 
consideration of the NPF should last 
“not less than 60 days”. 

Christine Grahame: I have just noticed that. In 
that case, I might lodge an amendment that would 
provide more flexibility. 

I do not think that the minister should find this 
matter so difficult. The bureau has often made 
mistakes about the length of time for stage 3 
consideration and other debates, and we are 
learning from the process. I know that the subject 
is dear not only to Donald Gorrie’s heart but to the 
hearts of other members. Why are we fixing 
ourselves to a time period when we can leave it to 
a cross-party group of business managers to 
decide the appropriate length of time for 
Parliament to examine and debate the NPF? Of 
course, there would be a built-in majority for 
whoever was in power; after all, we are legislating 
not for the Labour Party or the coalition but for 
whoever happens to be in Government. I am 
thinking on my feet a bit, but if Parliament decides 
that the Executive has to make revisions to the 
NPF, would they have to be finalised and signed 
off within the same period? We need flexibility in 
that respect. 

Scott Barrie: Something that seemed to be 
relatively straightforward when we drafted our 
stage 1 report seems to have become immensely 
complicated. The committee had been concerned 
about the 40-day period for parliamentary scrutiny 
of the NPF and was keen for an amendment to be 
lodged to address those concerns. That is 

certainly what amendment 1 does. Given that 
amendment 47 turns out not to be what Christine 
Grahame thought it was— 

Christine Grahame: It is very hot in here. 

Scott Barrie: Ms Grahame is now making the 
matter more complex than necessary. If the 
national planning framework has only to be 
tweaked, it can simply lie for 60 days. If nothing 
happens to it, so what? Such a move would not 
hold things up or be absolutely disastrous. It would 
instead be a problem if Parliament was not given 
enough time to scrutinise the NPF adequately, 
which was why the committee was concerned 
about the initial 40-day proposal. 

Johann Lamont: Let me say first that I always 
reflect on and try to act on sensible comments 
from whatever source. Secondly, I have never in 
my working life signed things off in a cursory 
way—I expect that no one else in the room would 
do so. If less time is given to parliamentary 
scrutiny, it is because parliamentarians have 
deemed that less time is required. I do not want to 
give any substance to the idea that we sign off 
things without thinking about them; we take our 
responsibilities more seriously than that. 

I am tempted to say that, on this matter, I will be 
damned if I do and damned if I don’t. However, as 
we acknowledge the widespread view that the bill 
should prescribe a longer period for parliamentary 
scrutiny of the NPF, we support amendment 1, 
which seeks to extend the period to 60 days. 

Committee members will be aware that I felt that 
40 days would be sufficient, given the amount of 
work that would have been done beforehand. 
However, we accept the committee’s view, which 
has been taken after serious consideration, that 
the period should be extended to 60 days. 

In the parliamentary process, committees often 
ask for more time. However, we still have to 
manage our business, and we have to balance the 
time that we spend on separate issues. I would 
therefore be most concerned if people were to 
argue for an open-ended process, in which things 
could simply be spun out and no resolution 
reached. 

I am intrigued by Christine Grahame’s notion 
that it is the job of legislators to legislate for 
whoever is in government. We will all have 
legislative priorities that depend on our political 
priorities, but they have to be underpinned by the 
parliamentary process, no matter who is in power. 
The Opposition must have a real opportunity to 
scrutinise legislation—I am therefore concerned by 
the notion that things could simply be left to the 
Parliamentary Bureau. If a majority can be 
achieved in the bureau, I presume that affirmative 
orders or anything else could be closed down in 
one day, if the bureau decided that one day was 
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sufficient. The period of 40 days—or 60 days—
gives us the security of having sufficient time for 
due process, but it also reflects the fact that 
Parliament has to deal with a number of different 
issues. 

The Executive supports amendment 1 in the 
name of Karen Whitefield, but we do not accept 
the need for the period of parliamentary 
consideration to be open-ended, because that 
would risk prolonging unnecessarily—or even 
indefinitely—the process of framework 
preparation. As has been discussed elsewhere, 
the crucial role of the national planning framework, 
and of development plans, is to bring certainty, 
preparedness and security to the planning 
process. We do not want everything to come in at 
the end, when late applications are made. 

I have already described the importance of initial 
engagement prior to the parliamentary process, 
and I am confident that 60 days will provide 
adequate time for scrutiny of the framework by 
Parliament. I therefore ask the committee to reject 
amendments 47 and 48, and to accept 
amendment 1. 

Donald Gorrie: There is a clear choice between 
two arguments. The first is that 60 days is better 
than 40 days; the second is that 60 days is okay 
for a minimum but that Parliament should be able 
to take more time if complicated issues arise. 

My amendment 47 and Patrick Harvie’s 
amendment 48 are very similar. That confuses the 
issue, but his amendment will get at least one 
vote, whereas mine will not because I do not have 
a vote. 

I seek leave to withdraw amendment 47. 

Christine Grahame: I would like to press 
amendment 47. 

The Convener: In that case, the question is, 
that amendment 47 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 0. 

Amendment 47 disagreed to. 

Scott Barrie: Donald is not very good at 
predicting votes. 

Christine Grahame: I just pressed the 
amendment to show you, Donald. 

The Convener: Amendment 47 is not agreed to, 
but at least it got a little bit of support. 

If amendment 48, in the name of Patrick Harvie, 
is agreed to, I cannot call amendment 1 because it 
will have been pre-empted. 

Patrick Harvie: I will accept in principle the two 
votes that Donald got, but I will not move 
amendment 48. 

Amendment 48 not moved. 

The Convener: Amendment 1 is in my name 
and it has been debated with amendment 47. 
Unsurprisingly, I wish to move it. 

Amendment 1 moved—[Karen Whitefield]—and 
agreed to. 

Amendment 49 moved—[Donald Gorrie]. 

12:00 
The Convener: The question is, that 

amendment 49 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 0. 

Amendment 49 disagreed to. 

Amendment 50 moved—[Donald Gorrie]. 

Amendment 50C moved—[Christine Grahame]. 

The Convener: The question is, that 
amendment 50C be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
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Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 0. 

Amendment 50C disagreed to. 

Amendment 50A moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 50A be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 0. 

Amendment 50A disagreed to. 

Amendment 50B moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 50B be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 0. 

Amendment 50B disagreed to. 

The Convener: The question is, that 
amendment 50 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  

Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Robson, Euan (Roxburgh and Berwickshire) (LD) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 1. 

Amendment 50 disagreed to. 

Amendment 81 not moved. 

Amendment 22 moved—[Johann Lamont]—and 
agreed to. 

Amendments 51 and 82 not moved. 

Amendment 23 moved—[Johann Lamont]. 

Amendment 23A moved—[Patrick Harvie]. 

The Convener: The question is, that 
amendment 23A be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 1. 

Amendment 23A disagreed to. 

Amendment 23 agreed to. 

Section 1, as amended, agreed to. 

Section 2—Development plans 

The Convener: Amendment 52, in the name of 
Patrick Harvie, has already been debated with 
amendment 39. If amendment 52 is agreed to, I 
cannot call amendments 24, 25 and 26 because 
they will have been pre-empted. 

Amendment 52 not moved. 

Amendment 24 moved—[Patrick Harvie]. 

The Convener: The question is, that 
amendment 24 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
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Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 0. 

Amendment 24 disagreed to. 

Amendments 25 and 26 not moved. 

The Convener: Amendment 2, in the name of 
Iain Smith, is grouped with amendments 84, 3, 27 
and 4 to 9. I refer members to the notes on pre-
emption. 

Iain Smith (North East Fife) (LD): I thank the 
convener for the opportunity to speak to my 
amendments and I thank committee members for 
keeping business going long enough to allow me 
to get here in time. 

All my amendments are linked to the same 
purpose. They form a single group, an obvious 
effect of which would be to remove ministers’ 
power to designate a strategic development 
planning authority. Instead, they would give a 
permissive power to a group of local authorities to 
agree to form such a body. It will come as no 
surprise to the minister and other members that I 
have serious concerns about the proposed 
establishment of strategic development planning 
authorities; I will speak about my three key 
reasons for that in a moment. 

I have made my position clear to ministers on a 
number of occasions over several years and have 
received considerable support from my 
constituents in North East Fife—and indeed 
elsewhere in Fife—who share my concerns about 
proposals that could see Fife being split in four for 
strategic development purposes and their 
consequences. 

The primary aim of my amendments is to ensure 
that there is proper democratic accountability of, 
and community buy-in to, the proposed strategic 
development planning process and any 
subsequent plan that arises from it. 

The approach in the bill is contrary to the bill’s 
key policy objectives of enhancing community 
involvement and sustainability. As I said, there 
would also be a particular impact on Fife, which 
lies between and within two proposed strategic 
development plan areas. In the context of the 
national planning framework, there is no need for 
a further sub-national tier. The NPF should set 
national planning objectives in a way that allows 
local planning authorities to address issues of 
concern. 

It is hard enough to achieve effective community 
involvement in the current structure and local plan 
process, as recent experience in Fife 
demonstrates. Many communities have lost 
confidence in the planning process and think that it 
fails to take sufficient account of community views. 
People think that the process is largely developer-
led and so meets the needs of developers rather 
than communities. The creation of a more remote 
and less accountable strategic development plan 
authority would be unlikely to help to build 
confidence in the system. Currently, decisions 
about development policy and land allocation are 
at least taken by councillors who are elected by, 
and therefore directly accountable to, the affected 
communities. Under the SDPA proposals, 
decisions would be taken by councillors, the 
majority of whom would not necessarily represent 
the affected area and would not be accountable 
for their decisions. Indeed, a proposal might be 
opposed by all the representatives of the local 
council but voted through by councillors from other 
areas, perhaps because they did not want a 
particular development on their own doorsteps. 
Such an approach would not enhance community 
involvement or confidence in the planning process. 

The overwhelming opposition to the proposed 
city planning regions in various consultations in 
Fife was discounted—I think that means it was 
ignored—in the analysis of the consultation 
responses. Despite that, the analysis still showed 
no overwhelming majority support for the 
proposals for city regions other than from 
business. I fear that the proposals are another 
example of creeping centralisation of public 
services in Scotland. 

There is a risk that the city region approach is 
inherently unsustainable, in that it will suck 
development into city cores and leave the 
peripheries to struggle. If members consider the 
effect of Dublin’s development on wider Ireland, 
they will understand what I mean. The approach 
also bears the hallmarks of a self-fulfilling 
prophecy: if we plan on the basis that cities are the 
drivers we will reduce the scope for any other 
outcome. The concentration of economic 
opportunities on city cores will reduce outlying 
areas to dormitories, which are not sustainable 
communities. All communities need a mix of 
housing, commercial and employment 
opportunities, but shops and health and education 
services will be sucked into the centre as people 
find it easier to access facilities close to where 
they work, rather than close to their homes, where 
facilities are unlikely to be open at hours that suit 
them. More people will travel further to access 
employment, which is also unsustainable. Instead 
of such an approach, we need a balanced 
development strategy, which will sustain people in 
their communities. 
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Fife currently enjoys coterminous boundaries for 
many public services, which has advantages for 
community planning. However, Fife would fall 
between and within the proposed strategic 
development planning areas for Edinburgh and 
Dundee. The approach in the bill could result in 
there being three different planning areas and 
regimes in Fife if some parts of Fife fell into neither 
the Edinburgh nor the Dundee strategic 
development planning area, so there could be 
different priorities and planning policies in three 
parts of Fife. There are no obvious logical 
boundaries for such areas, because such 
boundaries will vary depending on their purpose 
and over time. The approach would lead 
inexorably to changes in the structure of other 
public services, for example economic 
development, health or even police and fire 
services, as future reviews of the services would 
inevitably take account of strategic development 
planning area boundaries. 

There is overwhelming opposition to the 
approach from the people of Fife, as the 
responses to the consultations demonstrated. I 
urge the committee to support the amendments in 
my name. 

I move amendment 2. 

12:15 
Donald Gorrie: Amendment 84 approaches the 

problem that Iain Smith’s amendments address, 
but it does so from a different angle. Jackie Baillie 
has lodged an amendment that tackles the same 
issue in a slightly different way, which we will 
consider when we consider another section in the 
bill. However, we all think that a group of 
authorities should not be told, “You must get 
together and be a strategic development planning 
authority.” Co-operation between councils and 
planning on a wider level voluntarily is good but, if 
there is compulsion and councils are reluctant, 
that is a recipe for things to be done wrong. 

In amendment 84, I suggest that the Scottish 
ministers would designate a group of authorities 
but that the authorities would have to agree. I also 
suggest that authorities that are contiguous to the 
proposed strategic development plan area should 
have some say in the proceedings. Iain Smith 
raised issues about Fife Council’s being worried 
about being in too many strategic development 
plan areas. However, Falkirk Council, for example, 
is worried about falling down a hole between the 
wider Edinburgh region and the wider Glasgow 
region. Falkirk Council’s concerns are the opposite 
of Fife Council’s, but it should have a say in what 
is done.  

I propose that councils that do not wish to be 
part of the strategic development planning 

authority or which object to the designated 
strategic development plan area should be 
allowed to make representations to Parliament, 
which would vote on whether to support the 
dissidents or, in the cause of the greater good, to 
support the proposal to which they object. I also 
say that the Scottish ministers must take account 
of that and cannot designate an authority as part 
of a strategic development planning authority if 
Parliament has voted against that. 

Iain Smith advanced arguments against the 
concept of city regions—we all have our views on 
those. That is not my point, however, which is to 
say that participation of authorities in a strategic 
development planning authority must be voluntary 
and based on public opinion in their area. 
Amendment 84 tries to deal with that. I hope that 
members will support it. 

Euan Robson: I, too, have had concerns about 
which authority will be in what strategic 
development planning authority. There are some 
difficulties, which Iain Smith in particular has 
outlined. Amendment 27 proposes to address the 
situation in which an authority is sandwiched 
between potential strategic development plan 
areas so that it is possible for a local authority to 
be a member of more than one strategic 
development planning authority. Instead of the 
local authority’s interests being represented in only 
one of the strategic development planning 
authorities or there being a need for some artificial 
division somewhere in the middle of Fife or 
another local authority area, the local authority’s 
interests could be represented in both strategic 
development planning authorities. 

There is also concern about compulsion and 
which authority will belong in which strategic 
development planning authority. Would it not be 
better for local authorities to combine themselves? 
There are also issues about the detail of what a 
strategic development planning authority will 
discuss. It may address issues that are confined to 
a certain geographical area, but it might need to 
discuss issues that are much broader and cover a 
bigger geographical area, so it is not possible to 
make a clear definition of a strategic development 
plan area unless one includes whole local 
authorities. 

Amendment 27 is an attempt to address the 
issue that Iain Smith raised in relation to Fife. I 
also have considerable sympathy with Donald 
Gorrie’s point about compulsion and am interested 
to hear what the minister has to say about it. 

Scott Barrie: It will come as no surprise to the 
rest of the committee or the minister to hear that I, 
too, want to focus primarily on the issue as it 
affects Fife. However, what I say can be applied to 
the other proposed strategic development 
planning areas. Iain Smith summed up the view of 
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most people in Fife on the proposal. Often in 
Fife—probably because we are a bit different from 
everyone else—the only time that we get 
unanimity is when it seems that Fife is being 
attacked from the outside. We may not like things 
that are happening in Fife, but as soon as 
someone from outwith Fife suggests something, 
people tend to say that a development is okay and 
that they want it to go ahead. 

It is clear that most people in Fife, as in the rest 
of Scotland, do not view the current planning 
regime in the best light. In the formation of the 
previous strategic development plan, there were 
clear examples of people feeling that their 
opinions were not heard and were not taken on 
board by the council. I am not sure that we can 
extrapolate from that that the system is working, 
which Iain Smith seemed to suggest by saying that 
he was opposed to the proposal for new strategic 
development planning authorities. 

The devil is in the detail of the proposal. There is 
considerable fear that the new authorities will 
remove democratic accountability. We must make 
clear that that will not happen if we go down this 
road. At the same time, it is impossible for the 
planning decisions and strategic planning 
decisions that are taken in the city of Edinburgh 
not to affect what happens in the north and, in 
particular, the south of Fife—the area that I 
represent. There are good examples of that at 
South Queensferry, where permitted 
developments have had a knock-on effect on 
people who live in and travel from Fife, especially 
south Fife. Not having a say or any involvement in 
such decisions would be a retrograde step for 
people who live in areas on the periphery of the 
current planning authorities. 

John Home Robertson will speak about East 
Lothian, but people in West Lothian have similar 
concerns about a takeover by Edinburgh. I do not 
think that that is the intention of the proposal for 
strategic development planning authorities, 
although it is often portrayed in that way. I ask 
members to cast their minds back a couple of 
months, to when we took evidence on the green 
belt. Both Tricia Marwick and I made clear that 
decisions that were or were not taken in Edinburgh 
have had an absolute, 100 per cent effect on 
south Fife, because land for development was 
available and new housing development was 
planned there. That has caused major problems 
for transport infrastructure. 

Although I accept the concerns that Iain Smith 
and my constituents have expressed, the 
establishment of strategic development planning 
authorities offers the possibility of having decisions 
taken on a much more concerted basis, rather 
than having one authority do things that have 
direct effects on another area that has no say in 

what happens. As I said, the devil is in the detail, 
but strategic development planning authorities 
could enable us to have a much more joined-up 
planning process, in which decisions are not taken 
in isolation and contiguous authorities are able to 
have a say in them.  

I remain open minded on the issue and am keen 
to hear what the minister has to say. She gave 
evidence on the matter at stage 1, when we 
pressed her on how city regions will be developed. 

John Home Robertson: I hope that there will 
be unanimity on the need for a co-ordinated 
approach to strategic planning. That makes sense. 
If it is necessary to make plans for regional 
developments, it is important that the local 
authorities that serve the areas concerned should 
be engaged and involved in working up those 
plans and planning decisions. We seek assistance 
from the minister on how that will be achieved, 
because there is anxiety on the issue. I fully 
understand the anxiety of colleagues from Fife, 
which falls within the orbit of two—perhaps more—
strategic planning areas, one based on Dundee 
and one based on Edinburgh. The same probably 
applies around all the great cities. 

For me, the issue, again, is Edinburgh. There is 
anxiety in East Lothian, Midlothian and West 
Lothian about total domination by the city, so it is 
important that there should be a clear 
understanding of how strategic development 
planning authorities will be constituted. It is 
important that a consensual approach is taken 
within such authorities. If the authority simply 
became the City of Edinburgh Council writ large 
because it was the biggest authority with the most 
members and the biggest population—if the City of 
Edinburgh Council could simply dictate that some 
things that it did not want in the city should be 
located somewhere else and could overrule the 
neighbouring smaller authorities—that would be 
intolerable. It is important that we are careful about 
how we approach the issue. 

We all understand where the Executive wants to 
go and the need for co-ordinated planning, but we 
must ensure that a structure is established, that 
there is consensus about boundaries, and that 
there is a consensual approach towards decision 
making on strategic regional plans. It would be 
helpful if the minister could reassure us all on 
those points, so that we can go forward together. 

Tricia Marwick: I have sympathy with Iain 
Smith’s amendment 2. Even at this stage, we 
need much more clarity from the minister. John 
Home Robertson mentioned the fact that we need 
co-ordinated planning—I think that we all accept 
that. Those of us who represent Fife—either a 
constituency or the area—recognise the deep 
disquiet that exists there about the current 
proposals. There are also fears that Fife may be 
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swamped by either the Dundee area or the 
Edinburgh area. 

Like Scott Barrie, I ask members to cast their 
minds back a few months to an example of local 
authorities working together in the Forth Estuary 
Transport Authority. City of Edinburgh Council 
councillors bludgeoned through a decision that 
there would be an increase in tolls on the Forth 
bridge, against the wishes of all the parties in Fife 
Council. We cannot afford to have similar 
situations arising in which the City of Edinburgh 
Council can go forward without taking account of 
the needs and aspirations of the people of Fife. 

We cannot have areas such as Fife being 
dominated by either Edinburgh or Dundee to the 
extent that certain parts of Fife are mere dormitory 
areas for the cities. Economic development must 
be progressed in Fife—we have problems with 
that. We will probably need a new Forth bridge at 
some point in the future. The people of Fife would 
want a Forth bridge, but the jury is out on whether 
the people of Edinburgh would want it. 

Given that there are a number of strategic 
issues that need to be dealt with, the minister 
should tread very carefully in talking about how 
she sees the situation developing and should take 
on board the real concerns that some of us in Fife 
have. 

12:30 
Johann Lamont: I assure members that I take 

seriously the points that have been made here and 
at stage 1 on this issue. I have no desire to 
bludgeon any local authority or any local 
community. The strategic development plan has 
been designed not only to make the process 
smoother but to ensure that city authorities 
recognise the implications of their decisions on 
local authorities round about them. That, not the 
opposite, is the purpose of the strategic 
development plans. I am more than happy to 
engage with members around the challenges that 
they face on this, to ensure that we reach a 
resolution. I am mindful of the critical issue of 
cross-boundary matters, which is what strategic 
development plans seek to address. 

I certainly do not want to support creeping 
centralisation. Indeed, in other places the bill 
resists positions that would seek to centralise 
more planning decisions rather than make local 
decision making central to the planning process. I 
do not accept the assertion that strategic 
development plans are more remote or less 
accountable, and I am more than happy to work 
on ways in which we can give that assurance. 

Before I go on to make comments on the 
amendments, which I am keen to put on the 
record, it is important to say that if there were 

concerns about an individual authority, it would not 
be possible for a strategic development plan to 
come to ministers without an alternative proposal. 
Alternative proposals and concerns would be 
submitted at the same time as the plan, so there 
would be no opportunity for a strategic 
development plan to be represented as 
unanimously agreed. If it were felt that someone 
was simply being silenced and that critical 
concerns were not being addressed, that would be 
a matter for ministers. 

It is important to remind ourselves that the 
speedy establishment of effective joint working 
arrangements between planning authorities is 
critical to the existence of the new strategic 
development plans that we propose. The bill 
currently allows ministers to designate, in 
secondary legislation, the groups of planning 
authorities that will work together to prepare the 
plans following consultation with the authorities 
and others. It does not define specific boundaries, 
which we believe should be a key initial task for 
the designated group of authorities. 

Amendment 2 would allow authorities to decide 
to form a strategic development planning authority, 
only if they wished to do so. It would remove the 
ability to place a clear and immediate requirement 
on a group of authorities to work together to 
prepare a plan. That is a challenge not just for 
authorities that feel themselves being ignored, but 
for the cities, too. Given that there will undoubtedly 
be a range of views on who should be involved 
and how working arrangements should be 
organised, and there will be no mechanism for 
arbitration on a final decision, we believe that the 
amendment would increase the likelihood of 
disagreement and delay. We want the debate 
between authorities to focus on where the 
boundaries will lie and what the key issues are 
that each area faces; we do not want it to falter on 
who should be involved from the outset. We 
believe that the amendment provides greater 
uncertainty over whether effective joint working 
arrangements would be set up and, as a result, 
whether effective plans would be drawn up 
quickly. 

Therefore, we consider that amendment 2 
should be rejected, as should the consequential 
changes to wording that are proposed in 
amendments 3 to 5 and 7 to 9, as we strongly 
believe that they do not represent a clear or 
effective mechanism for delivering joint working on 
strategic development plans. 

Section 48(14) of the bill amends section 277 of 
the 1997 act to introduce a definition of “strategic 
development planning authority”. That definition 
relies on the words that amendment 6 would 
remove. The term “strategic development planning 
authority” is used throughout the new part 2 and it 
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is not clear why that is considered necessary, 
although it may simply be considered as being 
consequent to Iain Smith’s other amendments to 
the section. The provision in new section 4(4) to 
describe the group of authorities as a strategic 
development planning authority does not confer 
any specific powers on that authority; instead it 
attaches a term to the group of authorities as a 
whole, which for ease is then referred to in the rest 
of the development planning provisions. For that 
reason, as well as for the reasons for 
recommending that the committee reject 
amendments 2 to 5 and 7 to 9, I recommend that 
the committee reject amendment 6. 

Amendment 84 would place a statutory 
requirement on Scottish ministers to consult 
authorities before designating the strategic 
development planning authorities and would give 
the Parliament the final say in deciding which 
authorities were and were not included. 

We have already indicated to the Communities 
Committee our intention to consult planning 
authorities on the designation orders for the new 
strategic development planning authorities. That 
will follow on from a series of consultations and 
discussions with authorities that have already 
taken place, including the consultation “Making 
Development Plans Deliver”, which set out the 
proposed groups of authorities. We believe that it 
is right that Scottish ministers should lead the 
consultation process on the designation orders 
and should have the opportunity to listen to all 
views before deciding on the final groupings. 
Scottish ministers will ensure that authorities have 
every opportunity to make their views known. 
Therefore, we recommend that the committee 
reject amendment 84. 

On amendment 27, I am conscious of the 
significant issues that Euan Robson has 
highlighted today and before. Amendment 27 
would allow planning authorities to form part of 
more than one strategic development planning 
authority. In fact, we have already consulted on 
our intention that Fife Council should form part of 
the strategic development planning authorities for 
the Dundee city region and the Edinburgh city 
region. The bill, as presently drafted, allows for 
that. 

I understand the concerns about where the 
boundaries would be drawn for some of the 
strategic development planning areas, particularly 
in relation to Fife. I am also aware of the 
suggestion that only whole authorities should 
make up the strategic development planning 
authorities. However, amendment 27 would not 
require whole authorities to be part of each 
strategic development planning authority. If that is 
the intention, I urge Euan Robson to withdraw the 

amendment to allow for further consideration and 
amendment at stage 3. 

I am certainly happy to commit to further 
discussion with Euan Robson on the issue and to 
discuss with other members any anxieties that 
they have about the implications that strategic 
development plans might have for particular areas. 
However, it is in the interest of all local authorities 
to ensure that local authorities work together on 
cross-boundary issues. 

Iain Smith: I thank members for their 
contributions to a debate on what is an important 
issue for my constituents and the people of Fife, 
although I am sure that it also has implications for 
other parts of Scotland. 

I do not dispute that there might be advantages 
to having strategic development planning 
authorities, but I argue that they should not be a 
matter of compulsion. The bill should not provide 
ministers with the power to designate that an 
authority is to be part of an SDPA without the 
authority’s agreement that that is in the interests of 
its area. 

The issue needs to be considered in the context 
of the national planning framework. When 
authorities consider how they can deliver on that 
framework, they might come to the conclusion that 
they can do so only by working together across 
boundaries. That is why, rather than go down the 
road of proposing the removal of the proposed 
new section on strategic development planning 
authorities, my amendments would remove only 
those provisions that give ministers powers to 
designate which authorities form part of an SDPA. 
My amendments would make it clear that councils 
can come together on a voluntary basis to form 
such authorities. 

As Tricia Marwick pointed out in relation to the 
operation of FETA, the people of Fife fear that the 
local authorities on the south of the Forth will gang 
up against Fife. If the local authorities on the north 
of the Tay also gang up against Fife, we might 
lose out in both directions. Although that is not the 
intention of the bill, the genuine fear that things will 
operate in that way does not build confidence in 
the planning system as the bill is meant to do. 

I will press amendment 2. If the amendments in 
my name are not agreed to, I ask that the 
committee support those in the name of Donald 
Gorrie and Euan Robson. 

The Convener: The question is, that 
amendment 2 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 
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Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Barrie, Scott (Dunfermline West) (Lab) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 

The Convener: The result of the division is: For 
2, Against 4, Abstentions 2. 

Amendment 2 disagreed to. 

The Convener: Amendment 83 is in the name 
of Jackie Baillie, who has sat here extremely 
patiently. Amendment 83 is grouped with 
amendments 85, 28, 86 and 29. I refer members 
to the note on pre-emptions that is provided in the 
list of groupings. 

Jackie Baillie: It has been very enjoyable to be 
with the committee and the minister at this 
morning’s meeting. It has saved me from attending 
the Public Petitions Committee. 

I will speak to amendments 83, 85 and 86. To 
avoid the misrepresentation of my position that 
was made earlier, let me say at the outset that I 
am comfortable with the Executive’s provisions to 
require local authorities to prepare strategic 
development plans. I believe that we need city 
region planning. We cannot have a voluntary 
approach to that or an approach that allows 
authorities to opt out if it does not suit them. I am 
heartened by the minister’s comment that there 
will be consultation in advance. 

That said, I want to focus on the process and the 
mechanism that will deliver the outcome of a 
robust strategic development plan. In the words of 
the minister, we need to ensure that we have 
effective joint working relationships. The essential 
difference between my position and that of the 
Executive is that I favour the statutory 
establishment of joint committees of local 
authorities whereas the Executive favours 
providing a power simply to appoint a 
development plan manager and staff. Such an 
appointment alone would not, I believe, constitute 
effective joint working. John Home Robertson was 
absolutely right to say that the mechanism needs 
to be spelled out. That is exactly what 
amendments 83, 85 and 86 seek to do. 

I will briefly set out my thinking. I propose that 
there should be a statutory joint committee 
comprising the local authorities identified by 
ministers in an order, with equal representation 
from the authorities concerned and with delegated 
powers to prepare the strategic development plan. 

Any dedicated team of officers would naturally 
sit under that umbrella and in that context. We 

know that that can work effectively because when 
we consider the Glasgow and Clyde valley joint 
structure plan and the Ayrshire joint structure plan, 
what we see are radical, positive, cross-border 
solutions being arrived at—some of them quite 
difficult, it has to be said—that relate closely to 
strategic delivery mechanisms. The consequence 
is that not only would there be a permanent 
strategic development plan team in place but, 
importantly, it would have local authority oversight 
and would make the right connections with other 
strategic delivery agencies such as enterprise 
agencies and regional transport partnerships.  

Having worked in local government, I am clear 
that unless we attach importance to something, 
perhaps through a statutory joint committee, we 
will not get ownership of the strategic development 
plan by the constituent authorities. Such is the 
importance that we attach to them, I think that that 
is worthy of further consideration. Naturally, I hope 
that the minister will accept that the amendments 
are intended to be helpful—as I always try to be 
with amendments—but if for some strange reason 
she is unable to accept them, I urge her to 
consider the matter in future, so that we ensure 
that we have the best, most robust mechanism to 
secure the desired outcome, which is a shared 
one. 

I move amendment 83. 

Johann Lamont: I am happy both that Jackie 
Baillie is entertained and that she feels that she is 
being constructive. I share her desire for a robust 
mechanism and effective ways of working on 
whatever we are tackling, although she is being 
rather mischievous in implying that the Executive 
position is that we wish to establish who is the 
development manager for a particular proposal. I 
will go on to explain why that slightly 
misrepresents our position.  

Effective joint working is essential to the early 
preparation of the strategic development plans. 
We want those arrangements to be put in place 
voluntarily, but where that fails, there needs to be 
a mechanism to ensure that arrangements are 
established relatively quickly. On the basis of good 
practice, for example in Glasgow and the Clyde 
valley and in Ayrshire, we believe that the most 
effective arrangement is joint committees with 
equal membership and staff dedicated to the task 
of preparing the plans in the interest of the wider 
city region. However, if it was necessary to use the 
powers, we would not intend to name specific 
people. It is about identifying an authority for legal 
purposes that will act as the employing authority 
so that funding and employment rights—which 
members would accept are critical—are 
channelled through that authority.  

Section 4 allows ministers to issue guidance to 
planning authorities on strategic development 
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planning. We would intend that to include 
guidance on the issues of funding, membership 
and staffing.  

Amendment 28 seeks to restrict ministers’ 
powers to direct the assignment of staff to give the 
new strategic development planning authorities 
time to agree on effective joint working 
arrangements. In order to establish whether that 
has been achieved, amendment 29 gives 
ministers powers to request information from an 
authority in the strategic development planning 
authority on what progress has been made. In 
most cases, that should show that effective 
arrangements have been established and avoid 
the need for any direction from ministers. I 
therefore recommend that members accept the 
amendments.  

Amendment 83 places a statutory requirement 
on the group of authorities designated as a 
strategic development planning authority to form a 
joint committee with equal membership. Although 
it is our intention that joint committees with 
dedicated staff should be set up to prepare and 
review the strategic development plans, we do not 
think that it should be a statutory requirement. 
Instead, we want those arrangements to be set up 
on a voluntary basis and local authorities to have 
some discretion in putting in place arrangements 
that work best for them. As I have said, ministers 
intend to issue guidance to the constituent 
authorities on the arrangements, for example 
recommending equal membership and voting 
rights. I therefore recommend that members reject 
amendment 83, as it represents a reduction in 
discretion for planning authorities.  

Amendment 85 removes the powers for Scottish 
ministers to direct the assignment of staff for the 
preparation of the strategic development plan. We 
recognise the concerns of the Convention of 
Scottish Local Authorities about the involvement of 
ministers in staffing arrangements. However, 
effective arrangements for joint working are 
essential to getting plans in place quickly that are 
meaningful and fully address the issues facing the 
wider city regions. As I have stated, we want those 
arrangements to be put in place voluntarily with 
the agreement of all the constituent authorities. 
Where that is not possible, we think it is essential 
for ministers to be able to intervene and move the 
process forward. We hope, however, that that will 
not be necessary. Amendments 28 and 29 help to 
clarify when the powers could be used and to 
ensure that ministers have clear and accurate 
information about what progress is being made. In 
that light, I do not consider it appropriate to 
withdraw those backstop powers. I therefore 
recommend that the committee reject amendment 
85. 

12:45 
Amendment 86 would change the definition of 

“strategic development planning authority”, so that 
it related only to the joint committee. The definition 
in the bill is a general one that relates to the group 
of authorities that will act jointly to prepare a plan. 
By changing the definition, amendment 86 would 
confer on the joint committee all the functions that 
will be exercisable by the strategic development 
planning authority under part 2. The result, it 
would appear, would be to give the joint committee 
a higher role than the planning authorities would 
have, which would not be correct, either legally or 
as a matter of policy. Furthermore, even if, with 
further refinement and changes to the Local 
Government (Scotland) Act 1973, the proposed 
change could be made to work, redefining the 
strategic development planning authority as the 
joint committee would remove the identity of 
individual planning authorities from the process. 
Members have already highlighted that concern. 

Amendment 86 would also remove the ability to 
attribute the title of strategic development plan 
manager to one of the officials who is assigned to 
prepare the plan. Given the importance of the plan 
and the need to manage the preparation process 
effectively, we consider that it will be helpful to 
identify one official who can act as a focus for the 
process and who can recommend the assignment 
of additional staff or resources as required. For 
those reasons, the two elements of amendment 86 
would be detrimental to the aim of achieving 
effective plans. I therefore recommend that the 
amendment be rejected. 

John Home Robertson: We are making useful 
headway on the issue. I am grateful for what the 
minister has just told us. Earlier, I mentioned the 
anxiety in small neighbouring authorities about, to 
put it bluntly, the power and domination that the 
cities tend to have. I think that the minister talked 
about equal membership and equal voting rights. I 
presume that that means equality for each 
authority that is involved in the partnership, which 
would be helpful, as it would do away entirely with 
that threat and anxiety. The concern is that small 
neighbouring authorities tend to see the good 
developments sucked into the cities, while the 
developments that nobody wants in their back 
yard are lumbered on them. 

Johann Lamont: It does not feel like that to 
people who are in the cities. 

John Home Robertson: I am sure that that is 
the case—such matters always look different 
depending on which side of the fence one is on. 
However, if the minister said that there will be 
equal voting rights and membership, that will allow 
the authorities to proceed only on the basis of 
consensus, which will be useful. 
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The Convener: The minister may want to 
respond to that specific point. 

Johann Lamont: As I said earlier, we intend to 
issue guidance to the constituent authorities on 
the arrangements, which will recommend, for 
example, equal membership and voting rights. 

The Convener: Ms Baillie, would you like to 
wind up the debate? 

Jackie Baillie: Thank you, convener—I am 
good at winding up. 

The minister has acknowledged that the one 
example of a system that works effectively is the 
Glasgow and Clyde valley joint structure plan. We 
are seeking to put in statute a mechanism that will 
deliver the same structure throughout Scotland to 
enable people to work in that consensual fashion. 
We know what works. I am a great believer that if 
we in government know what works and have 
evidence of it, we should apply that evidence in 
our policy making. I say to John Home Robertson, 
who seeks assurances on the issue, that although 
the minister will set out the mechanism in 
guidance, I am keen for it to be set out in statute. 
That would give us absolute assurance rather than 
just hope that local authorities will co-operate in 
the manner that we all desire. 

Fundamentally, the issue is about the 
importance that local authorities accord to 
strategic development plans. It would be unhelpful 
if some local authorities considered the plans as 
an afterthought because we did not have robust 
mechanisms in place to ensure that the plans 
were central to their thinking. I welcome the 
backstop powers that the minister could exercise 
to ensure the kind of change that we all want, but I 
am unclear of their nature. I do not want to fall out 
unduly with the minister, so I will withdraw 
amendment 83, but I give notice that there is 
further discussion to be had to reflect genuinely on 
the concerns that have been raised, although not 
in an unhelpful way. 

Amendment 83, by agreement, withdrawn. 

Amendment 84 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 84 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD) 

The Convener: The result of the division is: For 
0, Against 5, Abstentions 2. 

Amendment 84 disagreed to. 

The Convener: Does Iain Smith wish to move 
amendment 3? 

Iain Smith: As amendment 3 and the other 
amendments in my name were consequential to 
amendment 2, there is no point in moving any of 
them. 

Amendment 3 not moved. 

The Convener: Does Euan Robson wish to 
move amendment 27? 

Euan Robson: In the light of the minister’s 
remarks about further discussion for an 
amendment at stage 3, I will not move amendment 
27. 

Amendment 27 not moved. 

The Convener: If amendment 85 is agreed to, I 
will be unable to call amendments 4 and 5 
because they will have been pre-empted. 
However, as Ms Baillie has left the meeting, I 
assume that amendment 85 is not being moved. 

Amendments 85, 4 and 5 not moved. 

Amendment 28 moved—[Johann Lamont]—and 
agreed to. 

The Convener: I was going to point out that 
there is an issue about pre-emption involving 
amendment 6, but members do not need to know 
that because Mr Smith does not wish to move his 
amendment.  

Amendments 6, 86 and 7 not moved. 

Amendment 29 moved—[Johann Lamont]—and 
agreed to. 

Amendment 8 not moved. 

The Convener: Amendment 87, in the name of 
Donald Gorrie, is grouped with amendment 30. 

Donald Gorrie: Amendment 87 requires that if 
alternative plans for the boundaries are put 
forward by those involved in the strategic 
development planning authority, the Parliament as 
well as other people are sent both versions of the 
plans. The Parliament would have the opportunity 
to make representations on its views on the 
alternative plans and, when ministers made their 
decision, they would have to pay attention to the 
views of Parliament and its committees. 

As I suggested in my comments on other 
amendments, the Scottish Parliament should have 
a role to play in the matter. Ministers have to make 
the final decision, but those who are involved in a 
dispute about borders should have the chance to 
put their point to the Scottish Parliament. In 
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particular, MSPs for the affected area have a 
legitimate role to play. They are not as bound up in 
the issue as the councillors are, but they represent 
the area and should be able to contribute a well-
informed but more dispassionate view and should 
be involved. Therefore, amendment 87 says that 
the alternative plans should be submitted to the 
Parliament and that the ministers have to pay 
some attention to the Parliament’s views. 

I move amendment 87. 

Johann Lamont: At stage 1, the deputy 
convener, Euan Robson, questioned why there 
was no requirement for ministers to give reasons 
for their decisions on the boundaries of the 
strategic development plan areas, given that the 
final boundary may be different from that proposed 
by the strategic development planning authority or 
one of the constituent authorities. I recognise that 
that was also an issue for other members. 

We acknowledge that that was an omission on 
our part and agree that it is sensible and fair for 
ministers to give their reasons. Amendment 30 
would require ministers to give notice to the 
strategic development planning authority of their 
decision on the boundary and to include with it a 
statement of their reasons for making the 
determination. I therefore recommend that the 
committee should accept amendment 30. 

Amendment 87 seeks to involve the Parliament 
in decisions on boundaries. However, I believe 
that the final say on boundaries should be for the 
Scottish ministers, based on the submissions 
received by the strategic development planning 
authority or, if there is disagreement, by individual 
authorities. We hope that there will be consensus 
on boundaries but, if that does not happen, 
ministers will carefully consider all sides—I 
emphasise that phrase—before making a 
decision. As set out in amendment 30, we would 
give full reasons for all decisions, whether there 
was consensus or not. I therefore consider that 
amendment 87 is not appropriate and recommend 
that the committee should reject it. 

Euan Robson: I am grateful to the minister for 
her remarks about the issues that were raised at 
stage 1. I am content with amendment 30, which 
seems to cover the issue more than adequately 
and I will be pleased to support it. 

Donald Gorrie: I stress to the minister that I am 
not suggesting that the Scottish Parliament should 
make the decision about boundaries; I am 
suggesting that it should have a legitimate role in 
commenting on the decision and that the ministers 
should have regard to those comments. A tug-of-
war between the ministers and dissident groups 
within a strategic development planning authority 
that disagree about boundaries is less satisfactory 
than having the Scottish Parliament’s views for the 

ministers to take account of. Amendment 87 has 
merit and I press it. 

The Convener: The question is, that 
amendment 87 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
0, Against 7, Abstentions 0. 

Amendment 87 disagreed to. 

Amendment 9 not moved. 

Amendment 30 moved—[Johann Lamont]—and 
agreed to. 

The Convener: As it is almost 1 o’clock, I 
propose that the committee should end its stage 2 
considerations for today. We will consider the 
groups that we did not arrive at next week. 

Meeting closed at 12:59. 
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Planning etc. (Scotland) Bill 

2nd Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 to 50 
Sections 51 to 54 

Schedule
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 2 

Euan Robson 

31 In section 2, page 5, line 3, leave out <, being a broad statement> 

Donald Gorrie 

88 In section 2, page 5, line 17, at end insert— 

<(  ) The analysis mentioned in subsection (1)(c) is to include a statement of any 
views expressed in relation to the strategic development plan under section 
9(4)(b).>

Richard Lochhead 

105 In section 2, page 5, line 19, at end insert— 

<(  ) any relevant flood map published by the Scottish Environment 
Protection Agency,> 

Malcolm Chisholm 

92 In section 2, page 5, line 33, leave out <provision> and insert <supply> 

Euan Robson 

32 In section 2, page 5, line 33, after second <and > insert <the supply of> 

Alex Neil 

106 In section 2, page 6, line 1, leave out <such> and insert— 

<(  ) any strategy published by the Scottish Ministers relating to the 
construction of schools or other civil infrastructure, and 

(  ) such other> 
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Donald Gorrie 

14 In section 2, page 7, line 21, at end insert <and to each planning authority the district of which is 
contiguous with the strategic development plan area > 

Donald Gorrie 

89 In section 2, page 7, line 25, after <agencies> insert <, the Scottish Parliament> 

Cathie Craigie 

53 In section 2, page 8, line 7, after <consultation> insert <and the involvement of the public at 
large> 

Cathie Craigie 

54 In section 2, page 8, line 8, leave out <consultation> and insert <participation> 

Cathie Craigie 

55 In section 2, page 9, line 11, after <consultation> insert <and the involvement of the public at 
large>

Cathie Craigie 

56 In section 2, page 9, line 13, leave out <consultation> and insert <participation> 

Donald Gorrie 

15 In section 2, page 9, line 21, leave out <the form the examination> and insert <, subject to the 
examination being conducted in as informal and non-confrontational a manner as possible, the 
form it>  

Cathie Craigie 

57 In section 2, page 10, line 22, after <consultation> insert <, or 
(  ) involving the public at large,> 

Cathie Craigie 

58 In section 2, page 10, line 30, after <consultation> insert <, or 
(  ) involving the public at large,> 

Cathie Craigie 

59 In section 2, page 11, line 11, after <consultation> insert <and involving the public at large> 

Cathie Craigie 

60 In section 2, page 11, line 31, leave out <consultation>  and insert <participation> 
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Donald Gorrie 

16 In section 2, page 12, line 33, at end insert— 

<(  ) send a copy of it to the Scottish Parliament,> 

Jackie Baillie 

102 In section 2, page 13, line 3, at end insert— 

<14A  Alterations to strategic development plans

(1) A strategic development planning authority may at any time propose 
alterations to a strategic development plan and sections 7 to 14 apply in 
relation to such a proposal as they apply in relation to a strategic development 
plan.

(2) Such proposals may relate to all or any part of the strategic development plan 
area to which the plan relates.> 

Donald Gorrie 

107 In section 2, page 13, line 9, at end insert— 

<(  ) the design standards which developments (of individual buildings or 
areas) will be required to meet,> 

Richard Lochhead 

108 In section 2, page 13, line 25, at end insert— 

<(  ) any relevant flood map published by the Scottish Environment 
Protection Agency,> 

Malcolm Chisholm 

93 In section 2, page 13, line 36, leave out <provision> and insert <supply> 

John Farquhar Munro 

109 In section 2, page 13, line 39, at end insert— 

<15A Local development plans: crofting counties

(1) A local development plan for any part of a crofting county must contain a 
presumption against the development of in-bye land. 

(2) In this section— 

 “crofting county” has the meaning given by section 61(1) of the Crofters 
(Scotland) Act 1993 (c.44), and 

 “in-bye land” means land designated as such on a map submitted to the 
planning authority prior to the preparation of the local development plan 
by the Crofters Commission.> 

Donald Gorrie 

110 In section 2, page 14, line 11, at end insert— 
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<(  ) are to have regard to the need to— 

(i) create a physical environment which contributes to the quality of 
life experienced by communities as a whole and by individuals, 

(ii) provide sufficient economic and employment opportunities and 
leisure opportunities for people of all ages,>  

Scott Barrie 

111 In section 2, page 14, line 15, at end insert— 

<(  ) In complying with the duty under subsection (1)(b), a planning authority are in 
particular to— 

(a) monitor changes in the characteristics mentioned in section 15(5)(a), and 

(b) publish within two years of the constitution of any local development 
plan and thereafter at intervals of no more than two years, a report setting 
out those changes.> 

Donald Gorrie 

90 In section 2, page 14, line 32, at end insert— 

<(8) Where a report submitted in accordance with subsection (7) provides evidence 
of a key agency failing to comply with subsection 17(5) or 18(6), the Scottish 
Ministers may instruct a key agency to co-operate fully and timeously with the 
planning authority.  

(9) Where, following an instruction under subsection (8), a key agency fails to co-
operate with a planning authority, the Scottish Ministers may take such further 
action as they consider necessary to ensure that such co-operation is given. 

(10) Where a report submitted in accordance with subsection (7) indicates that 
failure to comply with subsection (1)(a) resulted from any act or omission on 
the part of the planning authority, the Scottish Ministers may by order require 
that all planning fees due to the planning authority in the period between the 
date of the report under subsection (7) and the completion of the local 
development plan, be paid to the Council for Voluntary Service (or a similar 
charitable body) in the area. 

(11) If a planning authority fails to publish a local development plan within six 
months of any date by which such a plan is required under subsection (1) to be 
prepared, the Scottish Ministers may declare any existing local development 
plan prepared by the local authority to be invalid and appoint a reporter to 
advise the planning authority on its decisions until a new development plan has 
been prepared.>
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Patrick Harvie 

112 In section 2, page 14, line 32, at end insert— 

<16A Preparation of local development plans: caravan sites

(1) A planning authority must ensure, in preparing local development plans for its 
district, that land suitable for the provision of caravan sites for gypsies and 
travellers is identified in one or more of those plans and that the amount of 
land so identified is sufficient to meet the likely demand for such sites in the 
district of the planning authority. 

(2) Subsection (1) does not apply in any case where the local authority for the 
district has entered into arrangements with another local authority relating to 
the provision or funding of such sites. 

(3) In subsection (1) “land suitable for the provision of caravan sites” means land 
on which caravans can safely be stationed for the purposes of human habitation 
and on which sufficient space is available for children’s playing areas, working 
space, short-stay sites and such other facilities or equipment as are required by 
those occupying the caravans. 

(4) The Scottish Ministers may issue guidance to planning authorities about the 
meaning of “gypsies and travellers” and planning authorities must have regard 
to any such guidance.> 

Donald Gorrie 

103 In section 2, page 15, line 15, after <agencies,> insert— 

<(  ) local communities and their representatives,> 

Malcolm Chisholm 

94 In section 2, page 16, leave out lines 15 to 31 and insert— 

<(3) After the date specified by virtue of subsection (2), the planning authority may 
modify the proposed local development plan so as to take account of— 

(a) any representations timeously made to them as respects that proposed 
plan (or of any matters arising out of representations so made), 

(b) any matters arising in consultation under subsection (1)(d), and 

(c) any minor drafting or technical matters. 

(3A) Where the authority decide to make no modifications under subsection (3), or 
any modifications under that subsection are not of a kind prescribed for the 
purposes of subsection (3B) (or mentioned in subsection (4)), the authority— 

(a) are to submit the proposed local development plan to the Scottish 
Ministers together with— 

(i) a report as to the extent to which the authority’s actings with 
regard to consultation and the involvement of the public at large 
have conformed with (or have gone beyond the requirements of) 
the authority’s current participation statement, and 

(ii) a copy of their proposed action programme for the plan, 
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(b) are to publish the plan in such manner as may be prescribed, and 

(c) if no request is to be made under section 19(1) are, in so publishing it, to 
advertise their intention to adopt it.

 (3B) Where the authority make under subsection (3) modifications of a prescribed 
kind, the authority are— 

(a) to publish in such manner as was prescribed under section 17(6) the 
proposed local development plan as modified, and 

(b) to give notice— 

(i) in such form, 

(ii) of such matter, and 

(iii) to such persons, 

as may be specified in the regulations in question. 

(3C) Publication under subsection (3B)(a) is to include specification of a date (being 
a date not less than 6 weeks after the date of publication) by which any 
representations with respect to the proposed local development plan must be 
made to the authority and, after that date, the authority may further modify the 
proposed plan so as to take account of— 

(a) any representations timeously made to them as respects that proposed 
plan (or of any matters arising out of representations so made), and 

(b) any minor drafting or technical matters. 

(3D) Subsections (3A) and (3B) apply in respect of modifications under subsection 
(3C) as they apply in respect of modifications under subsection (3).>     

Cathie Craigie 

91 In section 2, page 16, line 25, after <consultation> insert <and the involvement of the public at 
large>

Cathie Craigie 

62 In section 2, page 16, line 26, leave out <consultation> and insert <participation> 

Malcolm Chisholm 

95 In section 2, page 17, line 2, leave out <(b) of section 18(3)> and insert <(a) of section 18(3A)> 

Malcolm Chisholm 

96 In section 2, page 17, line 7, leave out <paragraph (a) of section 18(3)> and insert <subsection (3) 
or (3C) of section 18> 

Malcolm Chisholm 

97 In section 2, page 17, line 10, leave out <(b) of section 18(3)> and insert <(a) of section 18(3A)> 
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Cathie Craigie 

63 In section 2, page 17, line 18, after <consultation> insert <and the involvement of the public at 
large>

Cathie Craigie 

64 In section 2, page 17, line 20, leave out <consultation> and insert <participation> 

Scott Barrie 

113 In section 2, page 18, line 20, leave out from beginning to <modifications> in line 22 and insert 
<such modifications of a kind mentioned in subsection (11A)> 

Scott Barrie 

114 In section 2, page 18, line 40, at end insert— 

<(11A) Those kinds are modifications which relate to— 

(a) a failure by the planning authority to take account of the National 
Planning Framework or to have regard to any information or 
considerations prescribed by virtue of section 16(2)(b), 

(b) land which the local authority owns or has an interest in, 

(c) decision-making by the planning authority which was flawed by reason 
of the authority  failing to act reasonably.> 

Cathie Craigie 

65 In section 2, page 19, line 18, after <consultation> insert <, or 
(  ) involving the public at large,> 

Cathie Craigie 

66 In section 2, page 19, line 25, after <consultation> insert <, or 

(  ) involving the public at large,> 

Cathie Craigie 

67 In section 2, page 20, line 5, after <consultation> insert <and involving the public at large> 

Malcolm Chisholm 

98 In section 2, page 20, line 14, leave out <18(3)(c)> and insert <18(3A)(b)> 

Malcolm Chisholm 

99 In section 2, page 20, line 20, leave out <18(3)(b)> and insert <18(3A)(a)> 

Malcolm Chisholm 

100 In section 2, page 20, line 23, leave out <paragraph (a) of section 18(3)> and insert <subsection 
(3) or (3C) of section 18> 
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Cathie Craigie 

68 In section 2, page 20, line 25, leave out <consultation> and insert <participation> 

Malcolm Chisholm 

101 In section 2, page 20, line 38, leave out <18(3)(d)> and insert <18(3A)(c)> 

Malcolm Chisholm 

33 In section 2, page 21, line 19, leave out <area of the authority> and insert <part of the district to 
which it relates> 

Christine Grahame 

115 In section 2, page 21, line 23, at end insert <, on any local radio station and in a range of locations 
accessed by the community (including, but not restricted to, locations such as supermarkets, 
shopping centres and other large retail outlets),> 

Jackie Baillie 

104 In section 2, page 21, line 28, at end insert— 

<20AA Alterations to local development plans

(1) A planning authority may at any time propose alterations to a local 
development plan and sections 15 to 20A apply in relation to such a proposal 
as they apply in relation to a local development plan.   

(2) Such alterations may relate to all or any part of the district or districts to which 
the plan relates.> 

Scott Barrie 

116 In section 2, page 21, line 31, after <prepared> insert <and brought to the attention of the public 
at large> 

Cathie Craigie 

69 In section 2, page 22, line 4, after <preparation> insert <or review> 

Cathie Craigie 

70 In section 2, page 22, line 5, leave out <a “consultation> and insert <an authority’s 
“participation> 

Cathie Craigie 

71 In section 2, page 22, line 6, at end insert <and of the steps to be taken to involve the public at 
large in the stages of preparation or review> 

Donald Gorrie 

117 In section 2, page 22, line 6, at end insert— 
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<(  ) A development plan scheme may in particular provide for the holding of a 
referendum to establish the majority view of those likely to be affected by the 
plan to which the scheme relates on any matter to which that plan relates.> 

Donald Gorrie 

118 In section 2, page 22, line 6, at end insert— 

<(  ) In drawing up a consultation statement under subsection (4)(c), a strategic 
development planning authority or, as the case may be, planning authority are 
to have regard to the desirability of working in partnership with communities 
to identify what kind of environment communities wish to live in; and forms of 
partnership may include, but are not restricted to, community councils (or other 
community bodies) contributing their own proposed development plan for the 
area which any such council or body represents as a basis for discussion with 
the authority.> 

Malcolm Chisholm 

34 In section 2, page 23, line 6, leave out <their district> and insert <the part of the authority’s 
district to which the local development plan in question relates> 

Malcolm Chisholm 

35 In section 2, page 23, line 11, after <may> insert <, under this subsection,> 

Malcolm Chisholm 

36 In section 2, page 23, line 12, after <may> insert <, under this subsection,> 

Malcolm Chisholm 

37 In section 2, page 24, line 4, at end insert— 

<(  ) Guidance may be adopted and issued other than under subsection (1)— 

(a) by a strategic development planning authority, in connection with a 
strategic development plan, or 

(b) by a planning authority, in connection with a local development plan, 

provided that the matters dealt with in that guidance are not matters for the 
time being specified, in regulations under subsection (2)(b), as matters which 
may be dealt with in supplementary guidance.> 

Donald Gorrie 

119 In section 2, page 24, line 36, at end insert— 

<23AA Allocation of resources for local development plans

 It is the duty of the Scottish Ministers and each planning authority jointly to 
ensure that the authority has sufficient resources, and has allocated those 
resources in a way that enables it, to— 

(a) effectively prepare or review local development plans for its district, and 
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(b) provide such support and training to local communities and their 
representatives as is necessary to ensure that those communities and 
representatives are able to play a full role in the preparation or review of 
such plans.> 

John Farquhar Munro 

120 In section 2, page 26, line 11, at end insert— 

<(2) The Scottish Ministers must, in exercising the power conferred by subsection 
(1), ensure that the Crofters Commission is specified as a key agency for the 
purposes of any— 

(a) main issues report (in relation to either a strategic development plan or a 
local development plan, 

(b) proposed strategic development plan, 

(c) consultation under section 13(4)(b)(ii), 

(d) proposed local development plan, 

(e) action programme (in relation to either a strategic development plan or a 
local development plan), 

which relates to any part of the crofting counties. 

(3) In subsection (2), “crofting counties” has the meaning given by section 61(1) 
of the Crofters (Scotland) Act 1993 (c.44).> 

Section 48 

Malcolm Chisholm 

38 In section 48, page 76, line 3, at end insert <, and 

(  ) after subsection (7) insert— 

“(7A) On the first occasion on which regulations are made under paragraph (d) of 
section 7(1), the statutory instrument containing the regulations is not made 
unless a draft of the instrument has been laid before, and approved by a 
resolution of, the Parliament.”> 
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SP Bill 51-G2 1 Session 2 (2006) 

Planning etc. (Scotland) Bill 

2nd Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated. 
the text of amendments to be debated on the second day of Stage 2 
consideration, set out in the order in which they will be debated.  THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

Groupings of amendments 

Development plans: form and content
31, 88, 105, 92, 32, 107, 108, 93, 38 

Development plans: factors to be taken into account
106, 110 

Strategic development plans: preparation and publication
14, 89, 16 

Development plans: consultation with the public
53, 54, 55, 56, 57, 58, 59, 60, 103, 91, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 117, 118 

Notes on amendments in this group 
 Amendments 91 and 62 in this group are pre-empted by amendment 94 (in the 

group “Local development plans: modifications”). 

Strategic development plans: manner of examination
15

Development plans: alterations
102, 104 

Development plans: crofting counties
109, 120 

Local development plans: preparation and monitoring
111

Failure to comply with duty to prepare local development plan
90
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Preparation of local development plans: caravan sites
112

Local development plans: modifications
94, 95, 96, 97, 113, 114, 98, 99, 100, 101 

Notes on amendments in this group 
 Amendment 94 in this group pre-empts amendments 91 and 62 (in the group 

“Development plans: consultation with the public”). 

Local development plans, plan schemes and action programmes: publication and 
publicity
33, 115, 116, 34 

Development plans: supplementary guidance
35, 36, 37 

Local development plans: allocation of resources
119

Amendments already debated 

The 2nd Marshalled List of Amendments for Stage 2 does not contain any amendments 
which have already been debated. 
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COMMUNITIES COMMITTEE

EXTRACT FROM THE MINUTES  

21st Meeting, 2006 (Session 2)

Wednesday 21 June 2006

Present:  

Scott Barrie Cathie Craigie 
Christine Grahame Patrick Harvie 
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Munro, Alex Neil and Johann Lamont (Deputy Minister for Communities). 
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The Committee ended consideration of the Bill for the day section 2 having 
been agreed to. 
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Scottish Parliament 

Communities Committee 

Wednesday 21 June 2006 

[THE CONVENER opened the meeting at 09:32] 

Planning etc (Scotland) Bill: 
Stage 2 

The Convener (Karen Whitefield): I open the 
21st meeting in 2006 of the Communities 
Committee. I remind all those who are present that 
mobile phones should be turned off. I welcome 
Donald Gorrie, Alex Neil and Richard Lochhead, 
who have joined us for the committee’s 
deliberations. 

The first and only item on the agenda is the 
Planning etc (Scotland) Bill. The committee will 
consider amendments to the bill at stage 2. 
Members should have before them copies of the 
bill, the marshalled list and the groupings. I 
welcome the Deputy Minister for Communities, 
Johann Lamont, to the committee. She is 
accompanied by the following Scottish Executive 
officials: Neil Ingram, of the bill team; Rosie Leven, 
the principal planner; Norman MacLeod, from the 
office of the solicitor to the Scottish Executive; and 
Gregor Clark, from the office of the Scottish 
parliamentary counsel. 

It may be helpful if I point out a few things before 
we commence, in order to speed things along. If a 
member does not wish to move their amendment, 
they should simply say, “Not moved.” In that event, 
any other member can move the amendment at 
that point, but I will not specifically invite other 
members to do so. If no other member moves the 
amendment, we will proceed to the next 
amendment on the marshalled list. If a member 
wishes to withdraw an amendment, I will put the 
question, “Does anyone object to the amendment 
being withdrawn?” If any member objects, I will 
immediately put the question on the amendment. If 
I am required to use my casting vote, I intend to 
vote for the status quo, which, on this occasion, is 
the bill as it stands. 

Section 2—Development plans 

The Convener: Amendment 31, in the name of 
Euan Robson, is grouped with amendments 88, 
105, 92, 32, 107, 108, 93 and 38. 

Euan Robson (Roxburgh and Berwickshire) 
(LD): Amendment 31 is a probing amendment that 
I lodged in the same spirit in which I lodged an 
earlier amendment, which concerned the use of 
the word “broad” in phrases such as “broad 

statement” and “in broad terms”. My reading of 
proposed new section 7(1)(a) of the Town and 
Country Planning (Scotland) Act 1997 leads me to 
think that all that is necessary in the first phrase is 
“a vision statement”. If a vision statement is not 
broad, I am not sure what it would be. I suspect 
that I may receive the same answer from the 
minister that I received on my earlier amendment, 
but perhaps it is worth giving her the opportunity to 
place on record what is meant by that phrase. 

I lodged amendment 32 because I believe that 
the use of the word “provision” in the context of 
energy could be misconstrued as referring to the 
generation rather than the distribution of energy. 
The “supply” of energy is the phraseology that is 
used—especially in the relevant electricity and gas 
acts—in talking about its distribution through wires 
or pipes. I wonder whether that technical 
terminology would be better in proposed new 
section 7(4)(d) of the 1997 act. I would be grateful 
for the minister’s view on that. 

I do not wish to speak to the other amendments 
in the group—I leave that to other members—but I 
would welcome the minister’s comments on the 
two amendments that I have lodged. 

I move amendment 31. 

Donald Gorrie (Central Scotland) (LD): In 
relation to amendment 88, I draw members’ 
attention to two sections of the bill. Proposed new 
section 7(1)(c) of the 1997 act states that a 
strategic development plan should set out 
“an analysis of the relationship of the vision statement and 
spatial strategy to general proposals for the development 
and other use of land in districts which are contiguous”. 

So, the plan should set out the effect on 
contiguous areas. Over the page, proposed new 
section 9(4)(b) of the 1997 act states that, in 
compiling the strategic development report, the 
council must seek the views of 
“each planning authority the district of which is contiguous 
with the strategic development plan area”. 

It would be logical if the plan, as published, 
summarised the comments—if any—that were 
made under that section by a contiguous authority. 
If the analysis that was made under proposed new 
section 7(1)(c) said that the effects of the 
proposals on the neighbouring council would be A, 
B and C, it would be sensible if it could be added 
that the neighbouring council had said either that it 
was happy with the proposals or that it objected to 
A but not B and C—or whatever its view was. 

Amendment 88 is a tidying-up amendment that 
marries together two perfectly sound propositions 
that are already in the bill—first, that there should 
be an analysis of the effect of a plan on 
neighbouring authorities and, secondly, that 
neighbouring authorities’ views should be sought. I 
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suggest that, as a third stage, the neighbouring 
authorities’ views should be included in the 
analysis. 

Amendment 107 is on a totally different subject. 
Proposed new section 15(1) of the 1997 act states 
that, among other things, a local plan should set 
out “a spatial strategy” and 
“such other matters as may be prescribed”. 

I suggest that we include the design standards 
that developments of individual buildings or areas 
will be required to meet. 

At present, the criticism that is made of a lot of 
planning is that it is too numbers based. For 
example, a plan might say that an area can have 
200 houses but it does not say whether they 
should be 200 decent-looking houses or 200 
awful-looking houses. The quality of the 
development should be mentioned in the plan. For 
instance, the plan might specify that really 
attractive houses should be produced, which need 
not be dearer but could be better designed, and it 
might prescribe the way in which open space 
should be set out, and so on. Quality of design 
should be mentioned as an important point in local 
development plans. I know that we cannot 
legislate for quality, but if that requirement was set 
down in the bill, councils could try to lay down 
reasonable standards for quality, which would be 
beneficial. I will move my two amendments when I 
am allowed to. 

Richard Lochhead (Moray) (SNP): I welcome 
the strong commitment in the bill to contribute to 
sustainable development in Scotland. My 
amendments 105 and 108 are on that theme, but 
they relate to flooding, which is a huge threat to 
many Scottish communities. I feel strongly that at 
the heart of the bill we must have an explicit 
reference to the threat that flooding poses. As we 
all know, many communities in Scotland face the 
threat of flooding and have experienced tragic 
flooding in recent years, not least in my 
constituency of Moray, where Elgin and other 
communities have been badly affected. With 
climate change exacerbating the problem, flooding 
is an increasing threat for many Scottish 
communities. 

Amendments 105 and 108 relate to strategic 
development plans and local development plans. 
Under proposed new section 15(4) of the Town 
and Country Planning (Scotland) Act 1997, when a 
local development plan is presented, it should be 
accompanied by “maps, diagrams, illustrations” 
and other appropriate documents. Amendment 
108 would introduce an explicit reference to 
flooding maps being made available alongside 
local development plans. Amendment 105 would 
achieve the same for strategic development plans. 
The reasons for my amendments are simple. They 

would ensure that flooding has due prominence in 
the bill and would help to concentrate the minds of 
local planners on the flooding risks in their areas. 

In the next couple of months, the Scottish 
Environment Protection Agency will publish the 
next generation of flood maps for Scotland, which 
will bring the information up to date. The maps, 
which will be the first proper, up-to-date and 
comprehensive illustration of the flood risks in our 
communities, will be available when the bill 
becomes law. The bill should make explicit 
reference to those maps, which should be made 
available publicly along with the other documents 
that are referred to. 

The Deputy Minister for Communities 
(Johann Lamont): Amendment 32, in the name of 
Euan Robson, is a technical amendment that 
would change the terminology in proposed new 
section 7 of the 1997 act from “provision of … 
energy” to “supply of energy”. The issue has been 
identified by Euan Robson. We acknowledge that 
the Electricity Act 1989 uses the term “supply” and 
that there might be a desire for consistency. 
However, our amendments 92 and 93 offer a more 
concise wording, by simply replacing the word 
“provision” in proposed new sections 7 and 15 of 
the 1997 act with the word “supply”, so that they 
read “the supply of water and energy”. I therefore 
ask Euan Robson not to move amendment 32 and 
to support amendments 92 and 93, which will 
achieve his aim more effectively. 

I turn to amendment 38. I acknowledge the 
concerns that the committee raised in its stage 1 
report about the difficulty of getting a full picture of 
the new package because of the fact that some of 
the detailed procedures will be set out in 
secondary legislation. The Subordinate Legislation 
Committee suggested that the first set of 
regulations on the form and content of strategic 
development plans should be subject to the 
affirmative procedure. In our response, we said 
that, although that was a good idea, we did not 
consider it to be necessary. However, we have 
considered the matter further and now agree that 
the measure would be appropriate, particularly 
given the Communities Committee’s general 
concerns about lack of detail. That will be the 
effect of amendment 38. As the Subordinate 
Legislation Committee noted, subsequent sets of 
regulations would not need to be dealt with under 
the affirmative procedure, as they would be 
updating or tidying up the first set. On that basis, 
we recommend that the committee agrees to 
amendment 38. 

As Euan Robson said, his amendment 31 seeks 
to remove part of the description of strategic 
development plans. The wording has been drafted 
specifically to emphasise the distinction between 
strategic development plans, as broad strategic 
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documents, and local development plans, as 
detailed frameworks for decision making. The term 
“broad” is echoed in proposed new section 7(1)(b) 
of the 1997 act. Therefore, I recommend that the 
committee rejects amendment 31, as it could 
diminish the clear distinction between strategic 
development plans and local development plans. 

09:45 
It is not clear what the purpose or consequence 

of Donald Gorrie’s amendment 88 would be, as it 
would require, at the start of the process, the 
publication of a statement of views expressed at a 
later stage—the main issues report stage. 
Amendment 88 would insert new text into 
proposed new section 7 of the 1997 act, which 
deals in general terms with the issues that must be 
considered in drawing up strategic development 
plans and with their general form and content. The 
section does not require any publication of reports 
or documentation at that stage. In addition, it 
would not be possible to require a statement of 
views to be published at that stage, as none would 
have been received. Therefore, I consider that 
amendment 88 is not appropriate and recommend 
that the committee rejects it. 

Amendments 105 and 108, in Richard 
Lochhead’s name, would require flood maps that 
SEPA produces to form part of the strategic 
development plans and local development plans. I 
recognise the important issues that he identifies. 
However, it is for the development planning 
authority to take into account a wide range of 
information on the state of the land and the 
environment, including data on flooding, in 
deciding on the overall strategy and the allocation 
of land for development. It is not necessary for 
flood maps from SEPA to form part of the plan 
itself, particularly as the information in them may 
change. 

As discussed during stage 1, our proposal to 
designate SEPA as a key agency for development 
planning will ensure that the most up-to-date 
information on flooding can be fed into planned 
reviews. In addition, SEPA’s continuing role as a 
statutory consultee on planning applications will 
highlight any difficulties that relate to or mitigation 
measures that are necessary for specific sites. 
Those approaches address the issues that 
Richard Lochhead identifies and therefore I 
recommend that amendments 105 and 108 be 
rejected. 

Donald Gorrie’s amendment 107 seeks to 
include in the bill a specific requirement for local 
development plans to include design standards for 
developments. The planning division in the 
Scottish Executive has taken a keen interest in 
design standards and quality. We need not only to 
think of planning as more than simply drawings on 

a map but to think about what communities and 
areas would look like, and design plays a critical 
part in that. The bill sets out the general 
requirements for local development plans, and we 
will set out the detailed requirements on such plan 
content in secondary legislation. There will, of 
course, be further discussion with planning 
authorities and others on those regulations. I am 
sure that Donald Gorrie will not be surprised to 
hear that I do not consider amendment 107 to be 
appropriate for the bill and recommend that the 
committee rejects it. 

Christine Grahame (South of Scotland) 
(SNP): I support Richard Lochhead’s amendments 
105 and 108. I hear what the minister says, but 
flood maps are extremely relevant. I will focus on 
local development plans. In the Scottish Borders, 
we already have buildings on existing flood areas. 
At one point, the local authority was about to build 
a school on a flood plain. It is no longer doing that, 
but there are issues with the casual approach that 
local authorities sometimes take to buildings, 
which, in due course, leaves people with 
uninsurable properties. 

On Donald Gorrie’s amendment 107, I have 
great sympathy with the proposal on design 
standards. We have mentioned Legoland houses, 
as I call them. Developers build houses all over 
Scotland with the same brick, style and mock 
pillars that are not at all sympathetic to the 
community. I hear what the minister says about it 
being more appropriate to address that issue in 
regulations, but it is important to raise it here so 
that we do not end up with building blight, as is 
happening just now. 

John Home Robertson (East Lothian) (Lab): 
Flooding is a serious issue, which affects every 
part of Scotland. Bits of my constituency—
Haddington, West Barns and parts of 
Musselburgh—are prone to flooding from time to 
time. However, I am not sure that amendments 
105 and 108 are the best way to approach it. 
There are two fundamental ways of approaching 
the risk of flooding. One is to improve drainage 
and flood protection, but we should also ensure 
that local authorities and the Scottish Executive do 
not give consent for development on land that is 
prone to flooding and on which it is plainly not 
appropriate to develop. 

I fear that amendments 105 and 108 would 
impose an impossible duty on SEPA. Given the 
way in which the weather occurs nowadays, 
flooding can happen just about anywhere. If SEPA 
was asked to try to predict the flooding risk in 
every part of Scotland, we would end up with a 
comprehensive ban on development in vast tracts 
of the country. In the area that I represent, there 
was a massive flood in 1948 that covered large 
tracts of East Lothian and Berwickshire. There has 
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never been a flood like that since and it might be a 
long time before there is one again. Would it be 
appropriate to draw the extent of that flood on a 
map and say that there should have been no 
building in any of those low-lying areas because of 
the risk of there being a once-in-a-century flood? 
That would be ridiculous. 

I am not sure that what we are talking about now 
is the best way of going about things, but I 
welcome the fact that the Executive is taking this 
important issue seriously. 

Johann Lamont: The amendments that have 
been identified in discussion, as opposed to those 
that focus on design, flood prevention and 
mitigation, relate to issues that the Executive takes 
seriously. It is helpful to have those issues flagged 
up. The ministers in the Environment and Rural 
Affairs Department supported a specific—and 
quite costly—flood prevention scheme that 
Glasgow City Council developed, because they 
know that floods can have a great impact on 
communities and properties. The issue is much 
bigger than the bill. 

What has been said about SEPA’s status as a 
key agency and a statutory consultee and about 
the need for high regard to be paid to what it says 
during the planning process address the issues 
that have been raised. 

Some of the design issue comes down to taste, 
for which I do not think that we can legislate. 
However, we want to celebrate diversity and 
difference in a number of ways and we have done 
that through planning awards and so on. The 
Saltire Society and others have been involved in 
that. Regardless of the price of the property, it can 
still look attractive. Again, that matter is beyond 
the scope of the bill. However, through our 
discussions with local authorities and others, we 
will ensure that the issue of design is highlighted. 

Euan Robson: I do not wish to press 
amendment 31 or to move amendment 32, in view 
of the existence of the minister’s amendment 92, 
which is probably better. I am grateful that the 
minister has taken on board the point that was 
made. It is a small point, but it is useful to note it. 

I listened carefully to the debate about flooding, 
as that is a difficult issue. I think that it is a matter 
more for regulation than for the bill. 

Amendment 31, by agreement, withdrawn. 

Amendment 88 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 88 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Robson, Euan (Roxburgh and Berwickshire) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 1. 

Amendment 88 disagreed to. 

The Convener: Amendment 105, in the name of 
Richard Lochhead, was debated with amendment 
31. 

Richard Lochhead: I appreciate the opportunity 
to raise this issue with the committee and I 
welcome the contributions of the minister and of 
committee members. I would like to mull over and 
reflect on those contributions prior to stage 3. The 
issue is important and further amendments might 
be required at stage 3, but I would like to give it 
more thought. For that reason, I will not move 
amendments 105 and 108. 

Amendment 105 not moved. 

Amendment 92 moved—[Johann Lamont]—and 
agreed to. 

Amendment 32 not moved. 

The Convener: Amendment 106, in the name of 
Alex Neil, is grouped with amendment 110. 

Alex Neil (Central Scotland) (SNP): I lodged 
amendment 106 in response to what is happening 
on the ground. The Executive published a strategy 
on school building, on which the Minister for 
Education and Young People is leading, but South 
Lanarkshire Council ignored the strategy in its 
handling of the planning application for the 
proposed new Uddingston grammar school. 

Amendment 106 would place a statutory duty on 
planning authorities to have regard to 
“any strategy published by the Scottish Ministers relating to 
the construction of schools or other civil infrastructure”. 

If there is no such duty on planning authorities, 
such strategies will be an absolute waste of time 
and money. Amendment 106 offers a sensible 
approach and I hope that the minister will support 
it. 

I move amendment 106. 

Donald Gorrie: A common criticism of the 
planning system is that many people regard it as 
negative. However, planning should be positive; it 
should help to create communities in which people 
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have better opportunities and a better quality of 
life. That might be a statement of the obvious, but 
such a statement should be included in the bill as 
an objective in the drawing up of local 
development plans. 

Amendment 110 would require planning 
authorities to have regard to the need to 
“create a physical environment which contributes to the 
quality of life experienced by communities as a whole and 
by individuals”. 

If a plan fell short of doing that, local people would 
be able to say, “Look: the legislation says that you 
must create such a physical environment, but your 
proposals will not improve my quality of life.” 

Amendment 110 refers not just to the quality of 
life for communities and individuals but to 
opportunities for work and leisure—of course, 
members might want the bill to set different 
priorities. It would be helpful to planners, 
councillors and communities if the bill were to set 
out such a positive objective, so I hope that 
amendment 110 will find favour with the 
committee. 

Scott Barrie (Dunfermline West) (Lab): Mr 
Neil, will you tell us about the problem that led to 
your lodging amendment 106? You want there to 
be a duty on local authorities to take into account 
Executive strategies, but it is not clear why there 
are difficulties in that regard. You mentioned South 
Lanarkshire Council and a particular school, but I 
do not know the details of the case, so I do not 
know what point you want to make or why we 
should include in the bill the duty that you propose. 

Christine Grahame: I am sympathetic to 
amendment 110, but the objective that Donald 
Gorrie proposes would be better set out in 
guidance than in the bill and it could be in conflict 
with proposed new section 16(3) of the 1997 act, 
which says: 

“Different local development plans may be prepared for 
different purposes for the same part of any district.” 

John Home Robertson: One is instinctively 
suspicious of anything that Alex Neil proposes. 

Donald Gorrie: What about me? 
John Home Robertson: You too. 
I am fascinated by amendment 106. Is Alex Neil 

really proposing to the committee that primary 
legislation should confer on the Executive the 
statutory authority to overrule local decisions and 
impose decisions on local authorities? 
Amendment 106 appears to provide for such a 
power, so I am right to be suspicious. 

Amendment 106 says that the authority should 
have regard to 
“any strategy published by the Scottish Ministers relating to 
the construction of schools or other civil infrastructure”. 

I quite like that, actually. 

10:00 
The Convener: Before I allow the minister to 

comment, I shall use my discretion to bring in Mr 
Neil to clarify his amendment. On the basis of last 
week’s experiences, perhaps committee members 
are somewhat sceptical about whether you have 
entirely thought through the consequences of your 
amendment. 

Alex Neil: I have indeed; only some members of 
the committee are sceptical. 

Two points were raised. First, John Home 
Robertson misinterprets—deliberately or 
otherwise—the purpose of the amendment. The 
amendment would not make it the statutory duty of 
a planning authority to follow to the letter the 
policies and strategies of the Scottish Executive. 
The wording is “to have regard to”. 

Secondly, Scott Barrie asked a fair question. I 
shall expand on the example of Uddingston 
grammar school. The school buildings strategy 
that was agreed and published by the Executive, 
primarily by the Minister for Education and Young 
People, states that school buildings should create 
a safe and secure environment. Because of 
threats to the private finance initiative and the rush 
by South Lanarkshire Council to build a new 
Uddingston grammar school on a particular site, it 
has been agreed that the school can be built on a 
functional flood plain—not a secure and safe 
environment—next to a railway embankment with 
trains going by at well over 100mph. That is not a 
secure and safe environment either. The site is 
right next to the River Clyde and there are major 
road safety concerns—neither of those factors 
represents a secure and safe environment. There 
has to be due regard to related policies—in this 
case, to the Executive’s school building strategy—
so the issue is not purely a planning one. It is 
about ensuring that the strategy on school 
buildings, for example, on which a lot of money is 
spent, is taken into account by the planning 
authority. 

Johann Lamont: You will appreciate that I am 
unable to comment on specific planning issues 
because of ministerial involvement in those issues. 

The challenge to local authorities to improve the 
school estate can happen only because a Labour 
Government has funded the means by which it 
can happen; rather than managing estate that is 
collapsing in a heap, improving it represents an 
interesting challenge. As Alex Neil said, a lot of 
money is involved, so it is good to have a 
challenge rather than barriers to improvement in 
local communities. Often, when a new school is 
needed, there is a challenge over the best site for 
it. In my experience, the site that is chosen is the 
best one of a range of choices. Nothing is 
absolutely perfect. Planning authorities have a 
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hard job, because rather than saying, “We can’t 
find a good site so we won’t build a school”, they 
have to find a site that is the best one in the 
circumstances. We recognise the challenges of 
that. I also recognise the challenges of identifying 
authority and accountability at every level in the 
process. 

I am sure that South Lanarkshire Council can 
defend itself against charges that have been made 
about it taking a casual approach or making a rush 
to judgment in its decisions. That is a matter for 
that council. 

As has been said, amendment 106 seeks to 
require the strategic development planning 
authority to take into account, in preparing 
strategic development plans, any strategies of the 
Scottish ministers on 
“schools or other civil infrastructure.” 

The bill already requires the strategic 
development planning authority to take into 
account the national planning framework, in which 
any ministerial strategies that have land use 
implications at the national level will be identified. 
Strategies such as “building our future—Scotland’s 
school estate” are intended to assist local 
authorities in improving their school estate and will 
be one factor, among other local considerations, 
for planning authorities to take into account. They 
are not a set of legal requirements. However, 
ministers will have a formal role in approving 
strategic development plans, and they can, at that 
stage, ensure that the plans are consistent with 
national priorities. Therefore, I do not consider that 
amendment 106 is necessary and I recommend 
that it be rejected. 

In relation to amendment 110, I defer to almost 
no one in my love for planning. I say at every 
opportunity that planning should be seen as a 
positive and as a way in which we give practical 
delivery to all our aspirations for good, safe, 
happy, fulfilling communities. However, planning is 
not the be-all and end-all of securing such 
communities. The issue goes far beyond planning 
and I am happy that, in our approach and our 
legislative programme, we have recognised that 
building secure communities is not just about lines 
on maps but that it involves a range of strategies 
coming together. 

Amendment 110 would introduce new objectives 
that planning authorities would have to have 
regard to in drawing up local development plans. 
The objectives should be seen in the context of 
the existing responsibilities of local authorities. As 
well as their duties to participate in community 
planning, local authorities have powers under the 
Local Government in Scotland Act 2003 to 
advance community well-being. Many of the 
issues that are raised in amendment 110 around 

quality of life and economic and employment 
opportunities would be progressed, and are being 
progressed, through community planning and the 
related duty on well-being. Any land use 
implications that arise from community planning 
would be addressed through development plans. 

As members know, the Planning etc (Scotland) 
Bill places new responsibilities on planning 
authorities to exercise their development planning 
function with the objective of contributing to 
sustainable development, which would also 
encapsulate the broad range of issues raised. I 
therefore see those objectives being met through 
the existing mechanisms of community planning 
and development planning, and I recommend that 
amendment 110 be rejected. 

The Convener: There are a number of 
committee members who could rival the minister’s 
enthusiasm for reform of the planning system. 

I invite Alex Neil to wind up the debate and to 
indicate whether he wishes to press or withdraw 
amendment 106. 

Alex Neil: I will definitely press amendment 106, 
because the experience of not only South 
Lanarkshire Council, but other local authorities 
proves that councils can and do ride roughshod 
over other, strictly non-planning, strategies. 
Particularly in relation to civil projects such as the 
construction of schools, hospitals and other public 
buildings, there must be a statutory requirement 
for councils to have due regard to such strategies. 
Councils do not have to follow such strategies to 
the letter; they have only to have due regard to 
them, but I do not think that that is happening. In 
the case that I cited, South Lanarkshire Council is 
not showing due regard to the schools strategy. I 
do not think that it can defend its position, even 
though the minister—mistakenly, in my view—
approved the planning application. 

The Convener: The question is, that 
amendment 106 be agreed to. Are we agreed? 

Members: No. 
The Convener: There will be a division. 

FOR

Grahame, Christine (South of Scotland) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 0. Amendment 106 has 
therefore been overwhelmingly defeated. 

Amendment 106 disagreed to. 
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The Convener: Amendment 14, in the name of 
Donald Gorrie, is grouped with amendments 89 
and 16.  

Donald Gorrie: Amendment 14 is about 
consulting contiguous areas. It seems sensible 
that, when the planning authority draws up its 
strategic development plan and notifies key 
agencies, it should also notify the neighbouring 
authorities. That should probably happen anyway, 
but it is always better to have such things written 
down, so that people who do not do them can be 
held to account.  

The other two amendments in the group concern 
the involvement of the Scottish Parliament, both at 
the consultation stage, which is covered in 
proposed new section 10, and when the strategic 
development plan is published, which is covered in 
proposed new section 14. The Parliament should 
be told about the strategic development plans, and 
it might well be able to make constructive 
comments and suggestions. It is obviously for the 
local authorities to draw up the plan; the 
Parliament would not draw up the plan, but it might 
have comments to make about whether the 
strategic development plan dealt adequately with 
education, health, transport, housing or 
recreational facilities. 

Also, the local members might have well-
informed inputs to make. They are local 
representatives who are in touch with local 
opinion, but they are not part of the organisations 
that are setting up the plan, which means that they 
are in a good position to express local views in a 
neutral fashion. I think that the Parliament should 
be consulted and told about the plan when it is 
finally produced. I think that we have to try to find 
ways in which the Parliament can make a more 
constructive contribution to such issues. This 
proposal would help in that regard.  

I move amendment 14. 

Euan Robson: I understand the motivation 
behind the amendments. There is, indeed, some 
value in the Parliament being involved in the 
process, but I am not sure that it is necessary to 
put that in the bill in the way that Donald Gorrie 
suggests. However, there is merit in amendment 
14 because the phrase “key agency” could be 
construed as not including each planning authority 
whose district is adjacent to the strategic 
development plan area. That adds something to 
this section and, perhaps, clarifies a desirable 
process. Although that process would probably 
happen in any case, it is worth imposing a duty to 
ensure that it does. From my local experience, I 
think that there might be two or three strategic 
development plan areas in the south of Scotland 
and that it would be immensely important for one 
area to know what the other areas are doing. I am 
sure that processes would be developed in that 

regard but, as I said, there is an advantage in 
placing in the bill a duty to ensure that that 
happens.  

Christine Grahame: I agree with Euan Robson 
about amendment 14. 

With regard to amendments 89 and 16, although 
I never thought that I would be defending local 
authorities, I have difficulty with the idea of 
micromanaging local authorities. After all, 
councillors are duly elected to respond to their 
constituency. I have difficulty with the idea of the 
Parliament being involved at that level. Further, I 
would quite like to know more about how it is 
envisaged that the process would work. Donald 
Gorrie said that the MSPs who represent an area 
would have relevant views. However, many MSPs 
represent an area and it is possible that they might 
have conflicting views about planning issues, as 
might their constituents. I think that the 
amendments are somewhat messy.  

Johann Lamont: Amendment 14 requires the 
strategic development planning authority to send 
each neighbouring authority a copy of the 
proposed strategic development plan. The bill 
currently requires the strategic development 
planning authority to seek the views of 
neighbouring authorities and to have regard to any 
views that were expressed at the earlier stage of 
drawing up the main issues report. We fully 
support the principle of involving neighbouring 
authorities in the plan process. We would expect 
the strategic development planning authority to 
send copies of the plan to those authorities at the 
proposed plan stage, but we acknowledge that it is 
not a specific requirement in the bill. However, 
amendment 14 is slightly ambiguous in its 
reference to districts, so I would therefore ask Mr 
Gorrie to withdraw it, so that we can bring forward 
a reworded version at stage 3.  

Amendment 89 seeks to include the Parliament 
as a statutory consultee on strategic development 
plans. I am not aware of any precedent for the 
Parliament to be a statutory consultee on plans or 
strategies prepared by local authorities. The 
Parliament could, of course, request copies of any 
plan or strategy and MSPs could be alerted to any 
local concerns through their contact with local 
constituents. MSPs will be able to make objections 
to a strategic development plan if they consider it 
necessary to do so. All objections that are 
outstanding will be considered at an examination 
of the strategic development plan and it will be for 
Scottish ministers to consider the 
recommendations of that examination in approving 
the plan. Therefore, I do not consider it 
appropriate for the Parliament to be a named 
statutory consultee in the bill and recommend that 
amendment 89 be rejected. 
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10:15 
Amendment 16 requires the strategic 

development planning authority to send a copy of 
its approved plan to the Parliament. I am not 
aware of any precedent that requires this type of 
document to be sent to the Parliament; indeed, 
there is currently no such requirement for structure 
plans. All plans and related documentation will be 
available from the strategic development planning 
authorities and the Parliament would, of course, 
be able to make a specific request to an authority 
for any document. I therefore recommend that the 
committee reject amendment 16. 

What we see the Parliament as being is an 
issue. I am not sure that its role is to be a 
consultee in the same way that others are. I would 
be hard pushed to think of a time when the 
Parliament has been seen as a neutral place in 
which issues can be discussed; rather, it is a place 
in which conflicting views are debated and 
decisions are taken. The history of the Parliament 
and its individual members is one of conflict and 
very different views being represented, particularly 
on individual planning issues, so I am not sure that 
conflicts would be ended simply by the Parliament 
taking a view on matters. Put simply, there is 
tension in the planning process that must be 
resolved. 

In the light of what I have said, I ask members to 
accept that we will lodge an amendment at stage 3 
as an alternative to amendment 14 and to reject 
the other two amendments. 

Donald Gorrie: I thank the minister for her 
constructive response to amendment 14. On that 
ground, I will not press it and will instead await 
with interest her response at stage 3. 

On the involvement of the Parliament in the 
process, I am certainly not trying to micromanage. 
Councils will do their thing, but issues could arise 
on which good advice would be helpful. I will give 
an example. Many years ago, Strathclyde 
Regional Council decided to have the M74 
extension, which, it might be said, has since 
caused controversy. If a council were taking such 
a decision nowadays, the Parliament might 
reasonably become involved in discussions and 
might at least express a view that the council 
could note. I am not suggesting that there would 
be unanimous views in the Parliament on matters, 
but consensus or majority views might emerge 
that could be transmitted to councils. 

I have a problem with the Executive taking every 
decision of any significance whatsoever. In a 
democracy, the Parliament should have some 
input into the process. I may not have fully thought 
out how things should be done, but how planning 
can be genuinely democratised is a serious issue. 

Amendment 14, by agreement, withdrawn. 

Amendment 89 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 89 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
0, Against 8, Abstentions 0. 

Amendment 89 disagreed to. 

The Convener: Amendment 53, in the name of 
Cathie Craigie, is grouped with amendments 54 to 
60, 103, 91, 62 to 71, 117 and 118. I refer 
members to the note on pre-emptions in the group 
that is provided in the groupings list.  

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): The amendments that I have lodged would 
put in the bill what I believe is the Scottish 
Executive’s intention—we have had feedback on 
this from the public and professional organisations 
that engaged with the committee at stage 1—
which is to involve people, to encourage people to 
participate in the planning process and to seek the 
culture change that would prove to people that 
planning is a really important aspect of their lives 
and that they should become involved if they want 
to know what their community will look like. All the 
amendments in my name are on that theme. 

Amendment 53 would add a statement about 
involving the public at large. It is difficult to identify 
and single out in the bill groups that should be 
involved, but the phrase 
“involvement of the public at large” 

allows the message to go out to local authorities 
that we want true participation in the development 
of plans and in the planning process. 

We should not accept amendment 117, which is 
in the name of Donald Gorrie. As a rule, we do not 
govern by referendum unless important 
constitutional issues are involved. Development 
plans are important to communities, but it is 
important to involve the community at the outset in 
developing and shaping plans. I do not support the 
proposal to have a referendum at the end of that, 
because people might engage only in the 
referendum. 

I hope that Donald Gorrie will accept that the 
amendments in my name will achieve what he 
seeks to achieve through amendment 118. It is not 
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only desirable but essential that local authorities 
should work in partnership with communities. If we 
pass the bill as I hope we will, it will put in place 
provisions to allow local authorities to do that. 

I move amendment 53. 

Donald Gorrie: Amendment 117 says that if a 
planning authority wishes to, it may hold a 
referendum in an area to obtain the opinion of the 
people who are affected by an issue. I agree that 
we do not have government by referenda but, in 
my time as a councillor, I found it useful to obtain 
the genuine local opinion. Often, people who are 
close to a place have a strong nimby view, 
whereas the wider community might support the 
proposition. If the opinion of all those who are 
affected can be obtained, that is a useful guide. 
That does not mean that the council must go along 
with the referendum decision. 

We use referenda on matters such as road 
pricing schemes and the sale of council houses, 
so they have a place in the system. In my 
experience, the use of referenda at local level is 
helpful. We are not saying that a referendum must 
be held, but if there is a thorny local issue on 
which opinion seems to be split, it could be 
constructive to have one. 

I suppose that the wording of amendment 118 is 
not entirely clear in that one must read the final 
part of it to understand the proposition. We could 
have a system in which community councils or 
other recognised community organisations could 
produce mini-plans for their areas that they would 
feed into the council when it was making up the 
plan for the whole area. That would be a 
constructive way of harnessing local opinion. 
People are concerned about the immediate 
surroundings of their village, town or suburb. It 
would be constructive to give them the opportunity 
to put forward their ideas for their community, 
which the planning authority could take into 
account. There is no element of compulsion to 
amendment 118—it offers an opportunity. Again, 
we are talking about the business of being 
constructive about planning. The approach that is 
advocated in amendment 118 is both constructive 
and democratic, which I would have thought were 
two good things. 

Dave Petrie (Highlands and Islands) (Con): I 
welcome the amendments in the name of Cathie 
Craigie, which I will support because they are in 
the spirit of the full and comprehensive 
consultation that we are trying to achieve. 

Christine Grahame: It was the witness from the 
Scottish Mediation Network who struck a chord 
with the committee on consultation. It will be 
interesting to hear what the minister has to say. I 
am attracted to the proposal that Donald Gorrie 
makes in amendment 117, but I go back to the 

issue of how it could be implemented. Donald 
Gorrie proposes that a referendum be held 
“to establish the majority view”. 

There are a number of issues to do with referenda, 
such as who draws up the questions and who 
pays for them. It would not be appropriate if that 
was the responsibility of the local authority, 
because it would have an interest in the answer. I 
am always concerned about process. I want to 
know how what is a good idea on paper would 
work in practice. What question would be asked 
and what would the timescale be? The issue is 
difficult. 

The same applies to amendment 118, which 
refers to community councils or other community 
bodies. Experience shows that such bodies are 
not always representative of the community at 
large, which in many respects tends to be passive. 
I have concerns about giving those bodies more 
clout than the community at large has. There are 
places that do not have community councils and 
some community councils—those that are self-
appointed, for example—are not as good as 
others. Process is my concern. The idea looks 
good on paper, but how would it function in 
practice? I think that it would be difficult to deliver. 

Patrick Harvie (Glasgow) (Green): I welcome 
Cathie Craigie’s amendments. They chime with 
much of what was said at stage 1. Amendment 
117 proposes an interesting and intriguing idea, 
but I suspect that because it makes the holding of 
referendums discretionary and does not specify 
the circumstances in which they should be used, 
they would be used only when a local authority 
was sure that it was going to win. For that reason, 
I am not sure that amendment 117 would do much 
good. 

10:30 
Johann Lamont: As Cathie Craigie has 

discussed, it is clear that there is a general feeling 
that the use of the word “consultation” has 
negative connotations, in that it signifies a one-
way activity that is not meaningful. That view was 
expressed clearly in the stage 1 debate. More 
important, it can be unclear what the term 
“consultation” will mean for the people who live in 
the areas that will be affected by the plans. 

Meaningful engagement in the preparation of 
development plans is central to the package of 
planning modernisation; indeed, it is a central 
principle of what we do and how we work to 
address the challenges that are experienced in 
local communities. We want local people to be 
fully involved at an early stage in the preparation 
of development plans, when proposals can be 
raised and discussed and plans can evolve that 
reflect the views of local people. We want people 
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to know what the timetables are for preparing 
plans and to know when and how they can 
contribute to the process. 

Cathie Craigie’s set of amendments seeks to 
change the emphasis so that rather than merely 
being consulted, people participate and are 
involved in the planning process. It will ensure that 
the practicalities of what that involvement will 
mean for local people and other bodies can be set 
out clearly by the planning authorities. We support 
those amendments and recommend that the 
committee agrees to them. 

Amendment 103 would require planning 
authorities to seek the views of  
“local communities and their representatives” 

when drawing up the main issues report for a local 
development plan. However, our intention is that 
specific groups or organisations that the planning 
authorities need to involve at that stage should be 
set out in secondary legislation. The general 
powers under new section 17(4) will allow for that 
and make it easier to add to or amend the list of 
groups at a later date. We consider amendment 
103 unnecessary because planning authorities will 
be required to set out annually in their consultation 
statements—or, as Cathie Craigie proposes they 
should be called, participation statements—the 
steps that they will take to involve the public at 
large in plan preparation and review. The 
statements will be updated and republished 
annually and they will be assessed to ensure that 
the planning authority has done what it said it 
would do. I believe that the specific reference that 
amendment 103 proposes to insert is unnecessary 
because of the new consultation statements and 
because it would not be appropriate to include 
references to groups and organisations in the bill. I 
therefore recommend that members reject 
amendment 103. 

Amendment 117 seeks to allow referenda to be 
held on matters in a local development plan. I am 
surprised at Patrick Harvie’s cynicism about local 
authorities in that regard. On community 
engagement and the democratic process in 
general, we ought not to separate the electoral 
process and engagement with local elected 
members from community engagement, as if they 
were two different things. Active democracy, 
putting pressure on councillors and, indeed, 
councils—as Donald Gorrie said—and being 
involved in and working with the local community 
can, of course, produce plans for local areas that 
go far beyond simply responding to individual 
planning proposals. 

I do not support the principle of amendment 117 
because it fails to recognise the wide range of 
factors that planning authorities must take into 
account in drawing up local development plans. 

Those factors will include, but will not be limited to, 
the extent of support or opposition in the local 
area. Other important factors for consideration 
might include national priorities, such as the 
provision of a modernised school estate or the 
delivery of waste facilities as set out in the area 
waste strategy. Although such developments are 
needed, they would undoubtedly attract local 
objection. Indeed, if we addressed the needs of a 
particular minority group, that could also be 
challenged. It is the job of the plan and the elected 
members in an area to reconcile local views with 
local needs and find the most appropriate way 
forward. Referenda could significantly delay the 
process and raise false expectations. 

I believe that the most effective approach is to 
be transparent with the information on proposals 
and site allocations, and give people opportunities 
to make their views known. It is then for the 
planning authority to balance all the factors and 
present the most sustainable option. I therefore 
consider amendment 117 unhelpful and I 
recommend that members reject it. 

Amendment 118 seeks to require authorities to 
consider partnership working with communities 
and to provide for community groups to present 
their own proposed local development plans as 
the basis for discussion. However, the whole 
thrust of our package of modernisation is for local 
communities to be involved more effectively in the 
planning process, particularly in drawing up 
development plans. The challenge is in how such 
consultation and participation are developed. 
Various provisions in the bill support the 
involvement of local communities. For example, 
there are provisions on the publication of 
development plan schemes that will include 
participation statements; neighbour notification of 
key proposals; and the need to consult with and 
involve the public at large at various stages of the 
plan process. 

Although I agree with the spirit of amendment 
118, I do not believe that further legal prescription 
is necessary or appropriate in this case, as it could 
reduce the flexibility to find effective local 
solutions, depending on the nature of the 
community and the issues that it faces. However, 
we will strongly emphasise the need for more and 
better involvement in policy and advice, and 
encourage best practice to be shared across 
authorities. 

On the second part of amendment 118, given all 
the complex legal and policy requirements that 
must be taken into account in drawing up a local 
development plan, I would not expressly 
encourage community groups to prepare their own 
version of such a plan. That could result in 
unnecessary effort and duplication by community 
groups. We want to encourage the public at large 
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to be fully involved in the formative stages of plan 
preparation, and planning authorities to be 
transparent with information and to use a range of 
techniques to allow communities to help to shape 
the general principles for the settlement strategy 
and locations for development. I therefore 
consider that amendment 118 is not necessary 
and I recommend that members reject it. 

The Convener: Thank you, minister. I invite 
Cathie Craigie to wind up the debate on this group 
of amendments and to indicate whether she 
wishes to press or withdraw amendment 53. 

Cathie Craigie: I am grateful for the minister’s 
support for my amendments. They will allow us to 
see in the bill what the intention has been all 
along, which is for meaningful engagement with 
the public in developing plans that involve the 
public from the beginning. Plans will be able to be 
reviewed and there will be statements that indicate 
the intentions and plans of the local authority. The 
dialogue will be on-going, I believe, and although I 
am sure that the intention behind the amendments 
in the name of Donald Gorrie is honourable and 
clear, I do not believe that they are required. I 
hope that he will withdraw his amendments and, 
although he does not have a vote today, I hope 
that he will offer his support to the other 
amendments in the group. I will press amendment 
53. 

Amendment 53 agreed to. 

Amendments 54 to 56 moved—[Cathie 
Craigie]—and agreed to. 

The Convener: Amendment 15, in the name of 
Donald Gorrie, is in a group on its own. 

Donald Gorrie: I will try and move amendment 
15 in an “informal and non-confrontational” 
manner. 

I draw members’ attention to proposed new 
section 12(3) of the 1997 act. The bill says that 
“the form the examination is to take … is to be at the 
discretion of the person appointed.” 

I accept that, because the situation might be 
different in different areas, it is up to the person 
appointed to ask for a written submission or for it 
to be made in person. However, I will make the 
point that I think I also made last week: it is bad 
that part of our planning system, such as 
discussion and court hearings, is conducted in a 
confrontational manner with advocates trying to 
rubbish the other side. We would get much better 
results if those discussions were conducted in a 
non-confrontational way with the reporter acting as 
a sort of chairman, getting people to have their say 
and allowing them to contradict each other. 
Examinations should be conducted in a more 
informal style, which would mean that the parties 
would be more likely to edge towards some sort of 

consensus or a good solution. I hope that the 
committee will agree that that is a philosophy that 
should be at the heart of our public disputes about 
planning and that members will accept the 
amendment. Of course, members might have 
some better ideas that will come out in due 
course. 

I move amendment 15. 

Christine Grahame: I do not support 
amendment 15 and I take issue with what Donald 
Gorrie said about all confrontation and conflict 
being a bad idea. The general thrust of his 
amendment is that the system is confrontational 
and that we should look for a more informal way. 
The fact that 
“the form the examination is to take … is to be at the 
discretion of the person appointed” 

is important. Having advocacy for the opposite 
sides can provide focus, which means that the 
examination does not drift around in a comfy chat, 
but gets down to the real issues of conflict. There 
are times when that is terribly important. Also, later 
on, we might deal with mediation, so elsewhere in 
the bill we tackle ways of dealing with disputes 
other than by examination. For that reason, I do 
not support amendment 15. 

Johann Lamont: I will do my best to argue, in 
“as … non-confrontational a manner as possible,” 

that the committee should reject amendment 15 
which, as members know, goes with the grain. 

Planning shows that life is sometimes shades of 
grey and a matter of judgment, rather than black 
and white. However, there are some issues that 
are black and white and that need to be 
confronted; we will not sort them out by pretending 
that it is possible to reach consensus about two 
absolute positions. 

I accept the general view that confrontation 
should not be imported unnecessarily. We 
understand that there are concerns about the 
intimidating nature of the inquiry process. That is 
one of the reasons why we have introduced the 
proposals to give the reporter the discretion to 
decide on the most appropriate method of 
examination, depending on the type of objection. 
That means that inquiries will be required only if 
the complexity or technical nature of the issues 
merits detailed consideration or cross-
examination. Many issues can be dealt with more 
effectively through round-table discussions or 
even written submissions. That will ensure that the 
process is fit for purpose and does not discourage 
people from getting involved.  

Amendment 15 is not practical or enforceable, 
as it could always be argued that a less 
confrontational or less formal method could be 
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found. Given the proposals that I have just 
highlighted, I do not consider that the amendment 
is necessary and I recommend that the committee 
rejects it. 

Donald Gorrie: I take some comfort from what 
the minister said, but I would still like to make my 
basic point. I also accept that to try to persuade 
Christine Grahame of the merits of non-
confrontation is an uphill task, but life consists of 
uphill tasks and it is quite fun trying. I accept that 
there are occasions on which confrontation is 
right—for example, in some parts of the legal 
system—but planning is about shades of grey, as 
the minister said, and about people trying to find a 
way forward together. I still think that amendment 
15 is a good idea and I will press it. 

The Convener: The question is, that 
amendment 15 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
0, Against 8, Abstentions 0. 

Amendment 15 disagreed to. 

Amendments 57 to 60 moved—[Cathie 
Craigie]—and agreed to. 

The Convener: Amendment 16, in the name of 
Donald Gorrie, has already been debated with 
amendment 14. 

Donald Gorrie: In the light of my amendment 
89, which was similar, having been defeated, I will 
not move amendment 16. 

Amendment 16 not moved. 

10:45 
The Convener: Amendment 102, in the name of 

Jackie Baillie, is grouped with amendment 104. 

Jackie Baillie (Dumbarton) (Lab): I thank the 
committee for the opportunity to speak to 
amendments 102 and 104 and look forward to 
witnessing another example of the minister’s 
recent conversion to being a pussycat. In any 
case, I hope that the committee and the minister 
accept the genuine concern that underlines these 
amendments. 

First, I want to be rather wicked and quote back 
to the minister her own comments on an earlier set 

of amendments. She said that the bill’s central 
thrust is to enable community participation and to 
bring transparency to decision making and 
planning. It will come as no surprise to the 
committee that amendments 102 and 104 seek to 
do just that. 

As the committee knows, the bill refers only to 
the preparation and five-yearly review of strategic 
and local development plans. As provisions for 
altering any part of the plan have not been carried 
forward from the Town and Country Planning 
(Scotland) Act 1997, local authorities will in the 
intervening period use the departure procedure as 
the main route for change. However, that 
procedure attracts a lesser degree of scrutiny. I 
am genuinely curious about the reasoning behind 
the Executive’s position, because I believe that the 
option of alteration can help to sustain a plan-led 
system. 

The alteration procedure minimises the 
likelihood of regular departures, either for 
applications that do not conform to current plans 
or where it is necessary to maintain, for example, 
an adequate supply of housing land if, due to 
unforeseen circumstances, supply has expired or 
is no longer effective. I do not believe that such a 
procedure will be required that often because, to 
be fair, the majority of local authorities will become 
increasingly able to forecast needs. However, 
experience suggests that, even with five-yearly 
reviews, some authorities will not be so good at 
making such forecasts. I am also clear that, 
because the alteration procedure provides greater 
scrutiny of alternative development options than 
the departure procedure, it will give the community 
more confidence. 

I do not want the departure procedure to be 
seen simply as an easy way of making sometimes 
quite substantial changes without appropriate 
scrutiny. In the interests of flexibility, openness 
and transparency and given the bill’s central 
theme of community participation, I urge members 
to support amendments 102 and 104. 

I move amendment 102. 

Johann Lamont: I do not think that I have gone 
into pussycat mode. 

Amendments 102 and 104 seek to allow for 
alterations to be made to strategic development 
plans and local development plans respectively, 
under the same procedures as those for a normal 
review. 

Unlike the current system, the bill does not allow 
for alterations. Instead, it will introduce a statutory 
requirement for plans to be updated every five 
years, which means that plans will be 
reconsidered much more regularly and necessary 
changes made. The development plan process will 
also be given far more significance. Although the 
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whole plan will be reviewed every five years, the 
authority will be able to alter only the parts that 
need to be updated. Many parts of the plan will not 
be time-limited and will simply carry on into the 
next five-year period. I should also point out that 
five years is the maximum, which means that, if 
necessary, an authority will be able to review a 
plan earlier. Departures from a plan will be viewed 
in that context. 

I am sure that Jackie Baillie acknowledges that 
we are committed to the enhanced scrutiny of 
departures from a plan. After all, it will be harder 
for an authority to justify a departure if it is 
responsible for ensuring that its plan is kept up to 
date and developed with local communities. In that 
respect, I see no conflict between Jackie Baillie’s 
position and ours. Departures will be subject to 
more rigorous scrutiny and will not be an easy way 
of circumventing the planning process. After all, 
the authorities are responsible for ensuring that 
the plan is not simply something that is written on 
the back of an envelope. 

Given the new short timescales for review, we 
do not consider that a provision for alterations is 
necessary or practical and I recommend that the 
committee rejects amendments 102 and 104. 

Jackie Baillie: I acknowledge the ideal position 
outlined by the minister. In theory, the position that 
she outlines is right. However, my concern is 
about circumstances that we have perhaps all 
experienced with some local authorities—not the 
majority—in the past. Changes can happen in the 
five years before a development plan is reviewed. 
Although it is a vast improvement on the 10-year 
cycle, we must have the flexibility to ensure that 
we cover all eventualities. 

I am clear that the main mechanism for altering 
the plan will be the departures procedure. 
Although I acknowledge the improvement that the 
Executive has made, it is still the case that there is 
a lesser degree of scrutiny for departure 
procedures than there is for alterations in the 
approach outlined in the other two amendments. 
Alterations perhaps represent a more robust 
approach, which is in keeping with the overall 
thrust of the bill that the minister has outlined. 

The Convener: Do you wish to press or 
withdraw your amendment? 

Jackie Baillie: I would not want the minister to 
cease to be a pussycat so early on, so I seek the 
committee’s leave to withdraw the amendment, 
reflect on the minister’s comments and, I hope, 
engage in further dialogue with her and consider 
whether it is necessary to raise the issue again at 
stage 3. 

Amendment 102, by agreement, withdrawn. 

Amendment 107 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 107 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 

The Convener: The result of the division is: For 
1, Against 5, Abstentions 2. 

Amendment 107 disagreed to. 

The Convener: Amendment 108, in the name of 
Richard Lochhead, has already been debated with 
amendment 31. Mr Lochhead has left the 
committee room, but indicated before his 
departure that he did not want to move his 
amendment. 

Amendment 108 not moved. 

Amendment 93 moved—[Johann Lamont]—and 
agreed to. 

The Convener: Amendment 109, in the name of 
John Farquhar Munro, is grouped with amendment 
120. 

John Farquhar Munro (Ross, Skye and 
Inverness West) (LD): I thank the committee for 
giving me the opportunity to bring these issues to 
its attention; members will not be surprised that I 
am raising them. As a crofter from the west 
Highlands, I am seriously concerned about the 
loss of agricultural ground to commercial and 
industrial developments over the past several 
decades. That is why I lodged amendment 109, 
which suggests that there should be a 
presumption against development on croft land in 
the crofting areas, particularly on the fertile, 
cultivated inby land. That land seems to be the 
most attractive part of the territory to developers. 
The process, if it is allowed to continue, will erode 
the crofting system completely. In simple terms, I 
suggest to the committee that there should be a 
“presumption against the development of in-bye land” 

in the crofting areas, other than for agricultural 
purposes. We cannot curtail what is happening in 
agriculture. We must therefore retain as much of 
the agricultural land as possible. It seems to be a 
trend these days that when developers are looking 
for an area to develop, whether it be for housing or 
for commercial purposes, they look for a green 
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sward of grass and decide that that is the most 
economical and beneficial area on which to 
undertake a development. That is often to the 
disadvantage of the agricultural element of 
crofting. I seek support for amendment 109 to 
preserve and protect the agricultural interests of 
crofters in the crofting areas. 

Amendment 120—it would strengthen the 
provisions suggested in amendment 109—would 
require ministers to make the Crofters 
Commission, which is the ruling body for the 
crofting communities and their activities, a 
statutory consultee on planning proposals in the 
crofting areas. If amendment 120 is agreed to, it 
will ensure that development proposals for croft 
inby land are considered by the Crofters 
Commission and discussed with the planning 
authority before they are approved or rejected. 

With those few words, I commend amendments 
109 and 120 to the committee and I move 
amendment 109. 

John Home Robertson: Obviously, my 
understanding of the crofting system is distant and 
limited, but my anxiety is that amendment 109 
could present difficulties for crofters too. 
Presumably, a presumption against development 
on inby land in the crofting counties would 
constrain crofters who wanted to build a new 
house for themselves or for family members. 
Indeed, it could also prevent them from 
diversifying the agricultural and croft-related 
business that is conducted on the croft. We are all 
keen to encourage rural diversification and new 
enterprises in rural areas, especially in fragile 
crofting areas. I am worried that the amendment 
would create a new constraint that could make it 
more difficult for people to make a living in remote 
areas in the crofting counties and the islands. I 
quite understand the thrust of John Farquhar 
Munro’s proposal in amendment 109, as I well 
understand the need to protect quality land, 
especially in areas where quality arable or grazing 
land may be scarce. Nevertheless, the central 
priority should be to sustain communities and the 
people who live and work in those areas. I would 
hate to create a new planning constraint that made 
that more difficult. 

Dave Petrie: I appreciate the thrust of John 
Farquhar Munro’s argument, but I also appreciate 
John Home Robertson’s point about the possible 
restriction of development. That is a paramount 
consideration, although I agree with the spirit of 
amendment 109 that we need to endeavour to 
protect agricultural land. 

I agree with amendment 120 that the Crofters 
Commission should be a statutory consultee. 

Euan Robson: Like John Home Robertson, I 
have some concerns about amendment 109. Even 

developments that are for agricultural purposes 
could be excluded if there was a presumption 
against development on inby land. Perhaps the 
amendment could be withdrawn and consideration 
could be given to proscribing only certain types of 
development. I understand the point that John 
Farquhar Munro is making, but the definition in 
amendment 109 is far too broad and all-
encompassing. For example, crofters who want to 
diversify by adding some allied commercial activity 
to the crofting business would possibly be 
prevented from doing so by the terms of 
amendment 109. 

I have some sympathy with amendment 120. I 
will be interested to know whether the minister 
could reflect on whether the Crofters Commission 
should be included as a statutory consultee, given 
the commission’s importance. Not knowing the 
Highlands as well as I do the Borders area that I 
come from, I will defer to others who know more, 
but amendment 120 seems like an important 
addition that might add value to the bill. 

11:00 
Patrick Harvie: Amendment 120 seems 

reasonable, but I want to hear John Farquhar 
Munro’s response to John Home Robertson’s 
point about amendment 109. I hope that John 
Farquhar Munro will forgive a city boy for asking 
what might be a silly question: why should the 
Crofters Commission declare—more or less 
unilaterally—a presumption against development 
on certain land? It seems a bit much that the 
presumption against development would not be 
negotiated with the planning authority. 

Christine Grahame: I support amendment 120, 
unless I am missing a technical point—I am sure I 
am, because the minister is grinning. 

On amendment 109, John Farquhar Munro is 
simply proposing that there should be a 
presumption against development. I take it that the 
presumption could be overturned if a proposed 
development was sympathetic to the land and a 
croft’s continued existence. Perhaps the 
amendment could have been better drafted, but 
John Farquhar Munro has made an interesting 
point that is worth thinking about. 

Cathie Craigie: On amendment 120, why 
should the bill designate the Crofters Commission 
as a statutory consultee, given that it does not 
mention other organisations? A thrust of the bill is 
the importance of consulting key agencies, which 
would include the Crofters Commission. 

On amendment 109, I share the concerns that 
Euan Robson and John Home Robertson 
expressed. A presumption against development 
might be an unwelcome constraint on a crofter 
who wanted to diversify his business to help to 
sustain his croft. 
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Johann Lamont: The issue is dear to my heart, 
because I like to think of myself as a child of the 
croft. Although I was brought up in inner-city 
Glasgow, it was clear to my family that we were 
there partly because our fragile crofting community 
was unable to sustain families. Many families in a 
similar situation continued to regard the crofting 
community as their home. 

I am aware of my ignorance of the technicalities 
around crofting, which is perhaps shared by 
members of the committee. We might aspire to 
support crofting without understanding how best to 
do so. I am sure that we want to consider the 
matter in the context of developments on crofting 
reform. The distinction between sustaining 
individuals in rural areas and sustaining particular 
types of rural community presents a challenge for 
development in crofting communities. 

Amendment 109 would require local 
development plans that include crofting counties to 
contain a presumption against the development of 
inby land. Our proposals for modernising the 
planning system focus on the primacy of the 
development plan, whereby decisions about the 
future development and use of land will primarily 
be the responsibility of locally elected members 
and will take account of local needs and 
circumstances. Development plans should be the 
vehicle for decisions about the extent to which 
development should occur and for setting out 
principles and policies on the determination of 
local planning applications. In drawing up plans for 
areas that include crofting land, planning 
authorities should have regard to the views of the 
Crofters Commission, crofters and other local 
people. Authorities should also have regard to 
crofting legislation when they prepare plans and 
determine relevant applications. In that context, 
there should be no statutorily imposed 
presumption for or against development in any 
particular area or category of area, so I 
recommend that the committee rejects 
amendment 109. 

There are big issues about how crofting 
communities can be sustained, which will shape 
attitudes to development. We need to consider the 
matter in the context of crofting reform proposals 
and the report that the Environment and Rural 
Development Committee will publish on the 
Crofting Reform etc Bill. 

I acknowledge Euan Robson’s point that we 
need to reflect further on crofting reform, how that 
marries with planning reform and whether we need 
to do any work on that at a later stage. The issue 
cannot be resolved now. Therefore, at this stage, I 
ask members to reject amendment 109. 

Amendment 120 seeks to amend proposed new 
section 23D of the 1997 act to introduce a 
requirement on the Scottish ministers to ensure 

that the Crofters Commission is defined as a key 
agency in development planning in areas that are 
deemed to be crofting counties. Under the bill, the 
key agencies will have a duty to co-operate with 
the planning authorities in the completion of the 
main issues reports that will accompany strategic 
and local development plans. The bill will give 
ministers general powers to specify in secondary 
legislation which bodies are key agencies and 
which other bodies are to be statutory consultees 
for main issues reports and proposed plans. We 
will consult on the content of those regulations, 
which will be the appropriate time to decide which 
bodies will be granted such status. We will of 
course consider what role is most appropriate for 
the Crofters Commission. 

To echo Cathie Craigie’s point, it would not be 
appropriate to single out one body in primary 
legislation. Amendment 120 is therefore not 
appropriate and I recommend that the committee 
rejects it. However, I acknowledge the general 
point about the role of the Crofters Commission in 
planning, on which John Farquhar Munro, Alasdair 
Morrison and Maureen Macmillan have made 
representations. That does not have to be set out 
in the bill—we will reflect on the issue at a later 
stage. 

John Farquhar Munro: I am pleasantly 
surprised by the minister’s comments, particularly 
on amendment 109. There is a degree of 
sympathy with the idea that is contained in it. As a 
consequence, I will not press the amendment now, 
in the hope that I can come back at stage 3 with 
more appropriate wording and perhaps receive 
support for the amendment then. 

Various points were made about amendment 
120. My main concern is that, when a local 
authority receives a planning application, other 
public agencies are invariably consulted, such as 
Scottish Water, the Enterprise, Transport and 
Lifelong Learning Department and SEPA, and 
make recommendations or strong points to the 
local authority, which has the final decision on the 
application. I want the Crofters Commission to be 
one of the agencies that must be consulted when 
a planning application that would have an effect on 
a crofting area or community is lodged. I cannot 
understand why that would be a problem. In Argyll, 
a planning approval was granted against the 
wishes of the local community and of the Crofters 
Commission, which was not allowed to object. 
That created a lot of controversy and difficulty in 
the area. If amendment 120 were approved, it 
would go a long way towards eliminating the 
possibility of such an event happening again. 

Amendment 109, by agreement, withdrawn. 

Amendment 110 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 110 be agreed to. Are we agreed? 
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Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 0. 

Amendment 110 disagreed to. 

11:09 
Meeting suspended. 

11:19 
On resuming— 

The Convener: I reconvene this meeting of the 
Communities Committee as we wait for the 
minister to take her seat.  

Amendment 111, in the name of Scott Barrie, is 
in a group on its own.  

Scott Barrie: Amendment 111 builds on the 
duty on local authorities to keep under review local 
development plans. I refer people to the wording 
of proposed new section 15(5)(a) of the 1997 act 
and suggest that there might be changes to 
“the principal physical, economic, social and environmental 
characteristics of the district” 

that must be taken into account when making local 
development plans. Amendment 111 seeks to 
ensure that if there were major changes in those 
areas, a record would be made of them so that 
everyone was aware of how such major changes 
might affect the development plan. The 
amendment also seeks to ensure that, following 
such major changes, the development plan should 
be reviewed every two years. 

I move amendment 111. 

Johann Lamont: Amendment 111 would 
require planning authorities to monitor any 
changes in the 
“physical, economic, social and environmental 
characteristics” 

of the area and to publish a report setting out the 
changes at least every two years. Although we 
strongly support the principle of the amendment, 
we see monitoring as a key part of action 
programming whereby changes that might affect 
the delivery of the plan can be identified and, if 

necessary, the plan’s policies and proposals can 
be amended at the next planned review to ensure 
continuing relevance.  

We intend that the action programme should be 
published at least every two years. It would be 
sensible to integrate the monitoring report into that 
process to avoid unnecessary bureaucracy for 
authorities. We therefore support amendment 111 
in principle, although we would like monitoring to 
form part of action programming. We would also 
like to reconsider the wording so that it reflects 
exactly what the monitoring process should 
involve. I therefore ask Scott Barrie to withdraw his 
amendment to allow further consideration and 
amendment at stage 3. 

Scott Barrie: I am more than happy that the 
minister accepts the principle of what I suggest—it 
is relatively straightforward and non-contentious. I 
accept the minister’s assurance that she will look 
again at the wording of the section, which is an 
appropriate approach. On that basis, I seek to 
withdraw amendment 111. 

Amendment 111, by agreement, withdrawn. 

The Convener: Amendment 90, in the name of 
Donald Gorrie, is in a group on its own.  

Donald Gorrie: I had many discussions with 
people who knew a lot about and had a lot of 
experience in planning, and they all welcomed the 
primacy given in the bill to the local development 
plan. However, they all went on to say, “In theory, 
there is already a similar primacy and lots of 
councils are years behind in keeping their local 
development plans up to date, so why should the 
new proposals be any different?”  

I have tried in amendment 90 to address the 
need to put pressure on councils to ensure that 
plans are kept up to date. There are three possible 
reasons why a council might fall behind on its 
development plan. One is as a result of 
inadequate resources; I have dealt with that in 
amendment 119, which the committee will 
consider in a few minutes. Another reason is that 
the council might not be putting enough energy 
into keeping the plan up to date and it is the fault 
of the planning authority that the plan has not 
progressed. The third reason could be that key 
agencies fail to co-operate with and supply 
information to the planning authority, whether they 
are health, water or enterprise agencies or other 
agencies of that sort. Amendment 90 attempts to 
deal with the lack of co-operation among key 
agencies or the failure of the council to be 
organised. 

Proposed new sections 16(8) and 16(9) of the 
1997 act, which would be inserted by amendment 
90, would give the Scottish ministers the power to  
“instruct a key agency to co-operate” 
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and then to take  
“such further action as they consider necessary to ensure 
that such co-operation is given.” 

The amendment does not prescribe exactly what 
form the punishment or pressure would take; it 
would give the ministers scope to put real 
pressure on any agency that did not co-operate 
adequately. 

New sections 16(10) and 16(11), as proposed 
by amendment 90, try to put increasing pressure 
on a council if, through a failure to get a grip on its 
own affairs, it has fallen well behind with its local 
development plan. Proposed new section 16(10) 
would mean that Scottish ministers could say that 
planning authorities would not receive any 
planning fees. Those fees would instead be paid 
to the local council for voluntary service or a 
similar local charity. The fees would therefore not 
be lost to the community, but they would be lost to 
the council. 

If that measure did not wake the council up, and 
if the development plan was six months behind, 
proposed new section 16(11) would mean that 
Scottish ministers could declare the existing local 
development plan invalid and could appoint a 
reporter to advise the planning authority on its 
decisions until it had prepared a new development 
plan. There would therefore be quite an incentive 
for a council to get a grip on the situation, because 
its original development plan could be declared 
null and void. 

Amendment 90 is an effort to ensure that 
ministers can ensure that key agencies and 
councils get their act together. Further on in the 
bill, in proposed new section 23B on page 25, 
there are provisions on ministers trying to sort out 
councils. However, amendment 90 does not 
undermine those provisions, because it says 
something slightly different. My proposal is a 
straightforward way of trying to ensure that 
councils deliver. The local development plan will 
be the key to the whole new planning system and 
it must be delivered. Pressure must be put on 
councils to ensure that it is. 

I move amendment 90. 

Christine Grahame: With respect, I have to say 
that amendment 90 is pretty messy. All kinds of 
problems lurk within it. When we make law, it has 
to be clear and, where possible, simple. It also has 
to be enforceable. 

Proposed new section 16(8) includes the words: 
“provides evidence of a key agency failing to comply”. 

There are degrees of “failing to comply”. I can 
foresee litigation and delays. Once financial 
penalties were applied, disputes would arise 
between planning authorities, agencies and so on. 

I do not know how much the planning fees would 
amount to. 

Amendment 90 is very open in places. Proposed 
new section 16(9) says: 

“Where … a key agency fails to co-operate with a 
planning authority, the Scottish Ministers may take such 
further action as they consider necessary”. 

What action is that? If people are going to have 
action taken against them, they will want to know 
what the stick will be. 

Proposed new section 16(10) is bizarre. It 
amounts to a fine, with planning fees being 
remitted to some voluntary organisation. We are 
talking about money levied within a community. 
Although there may be a reason to impose a fine, 
it would be a strange precedent to remit the 
money to a charitable body. 

I can see what Donald Gorrie wants to do, but 
amendment 90 is not the way to do it and I do not 
know how on earth its provisions could be 
enforced. The amendment’s provisions would 
cause litigation and set a very odd precedent. 

Scott Barrie: I am all for carrots and sticks but 
amendment 90 contains all sorts of wrong sticks—
if that is the right phrase. Donald Gorrie is 
absolutely right when he suggests that local 
development plans will be the cornerstone of the 
new planning system. We have to get such plans 
in place timeously and correctly. I know that he is 
trying to ensure that that happens but, like 
Christine Grahame, I think that amendment 90 
goes about it in a way that is wrong or even 
bizarre. 

A windfall for local charitable organisations when 
planning authorities have failed to get their 
development plans in on time seems a strange 
thing to include in a planning bill. I understand 
where Donald Gorrie is coming from; however, I 
think that, if we are trying to empower local 
authorities and ensure that they are doing what 
they should be doing, giving charities a windfall 
would be grossly unhelpful. As we discussed at 
stage 1, there could be a host of reasons why 
development plans are delayed—some good, 
some not so good. We must find a way of dealing 
with that, and I am not sure that amendment 90 
does so. Although the intention is absolutely right, 
the means by which the amendment would 
achieve that are not. 

11:30 
Patrick Harvie: I am glad that Donald Gorrie 

lodged amendment 90, as it raises some important 
issues. The issues that it raises are sufficiently 
separate that it might have been useful to have 
had more than one amendment on the subject. 

I hope that the minister will give some indication 
of her thinking on the consequences of a plan 
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going out of date—I am not thinking so much of 
financial incentives or where the fees go. In 
planning terms, what is the status of an out-of-date 
plan? We all want local authorities to keep their 
plans up to date; we accept the evidence that has 
been given that that is achievable, and we all want 
that to happen. We also trust that the Executive’s 
intention in the bill is to promote good public 
participation and involvement in the preparation of 
the plans. If achieving that gives the plan and its 
content some kind of mandate, that mandate 
should be time limited to the five-year cycle. We 
need a clear indication of what the public can 
expect in planning terms if plans go out of date. If 
amendment 90 does not fit the bill, what does? 

John Home Robertson: Donald Gorrie is right 
that there has, historically, been a problem. We 
are all familiar with the circular argument that is 
put by local authority planners, who say that they 
cannot determine planning applications in time 
because they are busy preparing the local plan or, 
conversely, that the local plan has been delayed 
because they are busy dealing with planning 
applications. We are dealing with legislation that is 
designed to make things better by establishing 
better processes to enable local authorities to do 
both jobs in time. That is what we should 
concentrate on, rather than building complicated 
mechanisms into the bill about what to do if things 
go wrong. The bill’s objective must surely be to 
ensure that things go right. 

Donald Gorrie’s proposal that we create an 
income stream for local voluntary organisations by 
creating a penalty is probably tongue in cheek. I 
encourage the minister to stick to the key objective 
of making the system work to prevent those 
problems from occurring in the first place. 

Johann Lamont: Amendment 90 seeks to bring 
in a series of sanctions for failures by either key 
agencies or planning authorities in relation to local 
development planning. Ensuring that planning 
authorities get up-to-date plans in place is a 
central part of our modernisation package, and 
planning authorities, key agencies, other 
stakeholders and Scottish ministers must all play 
their part in delivering that. 

As discussed as stage 1, the key agencies will 
be defined in secondary legislation. The first 
proposed subsection in amendment 90 allows 
ministers to direct key agencies to co-operate with 
planning authorities when they have failed to do so 
in drawing up the plan. It is not clear that powers 
for ministers to direct would be significantly more 
effective than the overarching requirement to co-
operate in the first place. On the second proposed 
subsection, it is not clear what additional action 
the ministers could take to require co-operation. 

We have considered a range of sanctions, 
including making further provision in the bill, but 

we do not believe that any sanction would be 
practical or effective. We think that a more 
effective approach is to support the development 
of protocols between the key agencies and 
planning authorities on what will be expected at 
each stage of the process, particularly the need for 
clear and timely responses. It will be in the 
interests of the agencies to engage with the 
process so that final decisions on the plan are 
consistent with their own priorities. 

The third and fourth proposed subsections in 
amendment 90 would introduce sanctions against 
planning authorities that failed to deliver up-to-date 
plans. Again, we considered a range of options in 
that area and we consulted on similar proposals in 
“Making Development Plans Deliver”. 

I have two concerns—which are backed up by 
responses to that consultation—about the 
suggestion that fees should be taken away from 
the planning authority and passed to local 
charitable bodies such as the councils for 
voluntary service. First, penalising the authority by 
taking away much-needed resources is likely 
further to delay the production of plans. Secondly, 
the councils for voluntary service are non-statutory 
bodies that differ considerably in format 
throughout the country. Their remit is much 
broader than just planning and the sanction would 
not necessarily lead to what we want, which is 
more and better involvement in planning. 

In our consultation, we also considered the 
suggestion that plans should become invalid if 
they are not updated after five years. However, 
up-to-date plans are central to the modernisation 
package and it would be counterproductive to 
reduce their primacy or to consider them invalid. 
The proposal also fails to recognise that many 
policies and proposals in the plan will not be time 
limited and will last beyond the five-year period. 
They include, for example, the policies on 
protecting listed buildings and conservation areas. 
In addition, it is not clear from the amendment 
whether the appointed reporter would be advising 
the authority on decisions on the local 
development plan or on planning applications. 
Either way, assigning a reporter in that way could 
be seen as running counter to local democracy. 

I recognise the need to ensure that development 
plans are up to date and effective, but I do not 
believe that any of the proposed mechanisms offer 
an appropriate way forward. There are more 
effective statutory mechanisms—including the 
assessment provisions—and non-statutory 
mechanisms to support planning authorities. 

I recommend that the committee rejects 
amendment 90. 

Donald Gorrie: I am obliged to members who 
contributed to the debate. As others have 
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accepted, there is a problem. History shows that 
councils have often failed to keep their plans up to 
date. There has to be a method of putting 
pressure on them to deliver. It may be that my 
ideas of putting pressure on them are unsound, 
but the idea of removing the fees as the first stage 
of putting pressure on councils is one of the most 
common suggestions that have been made to me 
by people in the planning world. I accept their 
argument. If councils are underfunded already and 
they then lose the fees, they will be even more 
underfunded. Hurting somebody in the pocket is 
traditionally one of the most effective ways of 
getting a response. I thought that the idea of 
passing the money on to local voluntary 
organisations was rather an elegant idea because 
the money would stay in the community and help 
it, rather than being taken away into central 
Government. I will certainly pursue that, because it 
is an important point. Members who vote against 
the amendment have an obligation to think up a 
better idea. 

I press amendment 90. 
The Convener: The question is, that 

amendment 90 be agreed to. Are we agreed? 
Members: No. 
The Convener: There will be a division. 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
0, Against 8, Abstentions 0. 

Amendment 90 disagreed to. 

The Convener: Amendment 112, in the name of 
Patrick Harvie, is in a group on its own. 

Patrick Harvie: Amendment 112 places a duty 
on local authorities in relation to the provision of 
caravan sites for Gypsy Traveller communities. 
Members will be aware that the Commission for 
Racial Equality and the Gypsy and Traveller law 
reform coalition have lobbied for the change as 
part of the range of legislative changes that they 
seek. They have done so partly in an attempt to 
overcome some of the health inequalities and 
other issues that Gypsy Travellers in Scotland 
face, but also as a way of ensuring that the level of 
provision is brought up to date. 

Current provision is largely based on information 
that is more than 25 years old. Introducing a new 
duty would not resolve the differences of opinion 
about the level of need that exists in Scotland, but 
would ensure that the issue is at least addressed. 

Paragraph 139 of the committee’s stage 1 report 
on the bill states: 

“The Committee calls on the Executive to examine the 
potential for including a provision on the face of the Bill 
which would require local authorities to specifically address 
the provision of suitable Gypsy/Travellers sites when 
preparing development plans.” 

The Equal Opportunities Committee endorsed 
such a legislative change in its inquiry on Gypsy 
Travellers a couple of years ago.  

I hope that the minister will look favourably on 
the amendment’s objective, whether or not she 
sees the amendment as being the right way to 
achieve that objective, and will support it or say 
that the Executive will lodge an amendment to 
achieve the same objective. 

I move amendment 112. 

Euan Robson: I sympathise with the motivation 
and intent behind the amendment, but am not 
clear about some of its wording, which I have tried 
to work out. Simply identifying 
“land suitable for the provision of caravan sites” 

may not be enough to ensure that that land is 
secured, and I am not clear about some definitions 
in proposed subsection (3). What is meant by 
“working space”? It would be helpful to take away 
the concept behind the amendment and lodge an 
improved amendment at stage 3 because the 
issue needs to be addressed, although I am not 
clear how that should be done. 

Christine Grahame: I, too, am sympathetic to 
amendment 112, but take much the same view 
that Euan Robson does. The amendment might 
not be suitable. 

I declare my ignorance of the existing legislation 
relating to Gypsy Travellers, but would like to find 
out whether there is an existing definition of them. 
The amendment states: 

“The Scottish Ministers may issue guidance to planning 
authorities about the meaning of ‘gypsies and travellers’”. 

I am sure that there must be extant definitions in 
case law, if not in legislation. 

The amendment, which is a probing 
amendment, is worth while, but, subject to what 
the minister says, perhaps a similar amendment 
needs to be considered at stage 3. 

Scott Barrie: Like Euan Robson and Christine 
Grahame, I support the intent behind amendment 
112, but have reservations about some of its 
wording. I do not need to repeat what they have 
said. 

I am aware that the Equal Opportunities 
Committee has been conducting a wide-ranging 
inquiry on Gypsy Travellers and wonder whether 
we could consider what it has been doing in order 
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to resolve the issues that Euan Robson and 
Christine Grahame have mentioned. If another 
parliamentary committee has taken extensive 
evidence on Gypsy Travellers, we should consider 
what it has done rather than try to come up with 
wording for an amendment ourselves. Perhaps 
that is a way forward if we want to consider an 
amendment for stage 3. However, addressing the 
issue in the Planning etc (Scotland) Bill is 
appropriate, and we should consider proposals in 
the light of what our stage 1 report said. 

John Home Robertson: Patrick Harvie is right 
to flag up the matter. It is important that local 
authorities should fulfil their obligations to make 
provision in the area. East Lothian Council and 
Midlothian Council have shared responsibility for 
some time for a site that is on the boundary 
between the two council areas, which I understand 
works reasonably well, although such 
arrangements are never perfect. 

My only anxiety is that there might be a loophole 
in proposed subsection (2) of amendment 112, 
which states: 

“Subsection (1) does not apply … where the local 
authority … has entered into arrangements with another 
local authority relating to …funding of such sites.” 

That could make it far too easy for a local authority 
that wanted to shuffle off the problem simply to 
provide a little bit of funding to another local 
authority at the other end of the country, but not to 
provide for the requirements of travelling people in 
its area. The issue is serious. Local authorities 
should be required to make appropriate provision 
in this area of need. I agree with Patrick Harvie 
that that should be done constructively, but I am a 
little worried that amendment 112 might be a bit 
too lax. 

11:45 
The Convener: For the committee’s information, 

the Equal Opportunities Committee’s report of its 
review of progress on the issue will not be 
completed and published until December, so 
unfortunately it will be too late for us to consider 
and include that in our work on the bill. However, 
the Equal Opportunities Committee has flagged up 
repeatedly its grave concerns that, despite the 
report that it produced on Gypsy Travellers in the 
first session of Parliament, there has been a lack 
of progress in addressing the issues. Patrick 
Harvie is right to raise concerns about that. I 
appreciate that the Equal Opportunities 
Committee’s report will not be published until 
December, but the Executive must take the issue 
seriously and act now, when we have a legislative 
opportunity to do so. 

I accept the points that colleagues have made 
that the wording of Patrick Harvie’s amendment 

112 might not be perfect. If that is the case, I hope 
that the Executive will work hard to produce an 
appropriate amendment at stage 3 to address the 
concerns of this committee and the Equal 
Opportunities Committee, which pursued the issue 
throughout the previous session of Parliament and 
has continued to do so in this session. 

Johann Lamont: Amendment 112 would 
require planning authorities, in preparing local 
development plans, to identify sites for 
Gypsies/Travellers. Local authorities already have 
a duty to consider the needs of minority groups in 
the community in drawing up local housing 
strategies, which in turn inform the process of 
preparing local development plans. The bill will 
introduce a range of measures to allow greater 
opportunities for people, including 
Gypsies/Travellers, to be involved in the 
preparation of development plans. As members 
know, work is in hand to develop a planning 
advice note on community engagement, which will 
consider good practice guidance on engaging with 
all groups in the community, including 
Gypsies/Travellers, in the planning process. 

We should be mindful of our discussion during 
stage 1 about the nature of community 
involvement and engagement. It is critical that that 
is not simply a tick-box exercise, because that 
might lead to Gypsies/Travellers not being 
involved effectively. There must be a greater 
understanding of how best to engage with 
particular groups. I, too, care strongly about the 
issue. As the convener said, the Equal 
Opportunities Committee has been working on an 
update to its original report on issues to do with 
Gypsies/Travellers. When I attended the Equal 
Opportunities Committee, its members raised their 
concern about the perceived lack of progress. We 
pointed out that progress has been made in 
certain areas, but we rose to the challenge and 
said that it is important to get further momentum in 
our work. 

As a consequence, further announcements were 
made about financing improvements to 
Gypsies/Travellers sites. I also established the 
Scottish Executive Gypsy/Traveller strategic 
group. I have chaired that group throughout and 
have attempted to attend as many meetings as 
possible to ensure that we discuss the wider 
issues that affect Gypsies/Travellers in Scotland. 
Those issues include problems surrounding site 
provision and accommodation. An issue arises 
about whether we can best address those issues 
through an amendment to the bill or through a 
general approach. Other critical issues are to do 
with education and health. I do not want our work 
on Gypsies/Travellers to be confined to issues 
about sites, because that would miss out a lot of 
the discrimination and challenges that 
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Gypsies/Travellers experience in their lives and in 
their contact with public services.  

The strategic group is important and I am 
appreciative of all those who are involved in it, 
who include the CRE and Gypsies/Travellers. The 
group is considering its recommendations. The 
actions that are identified will feed into the national 
strategy and action plan on race equality, which 
will be published later this year. I would be happy 
to ensure that the committee is informed of the 
conclusions of that report, and I think that it will 
certainly be possible to do that before stage 3. 

I am more than happy to reflect on how best the 
concerns about Gypsies/Travellers can be 
addressed through the Planning etc (Scotland) 
Bill. I take the view that, if we are talking about a 
development plan process that recognises the 
needs of Gypsies/Travellers and of minority 
groups more generally, those concerns can be 
addressed in that way. The drafting of 
development plans will play a critical role in 
addressing their needs, and our proposals 
represent a consistent approach to the planning 
needs of minority groups. I will certainly reflect on 
the report of my own strategic group and on 
further discussions about whether further work is 
needed on proposals at stage 3.  

At this stage, I believe that we are addressing 
the concerns that have been highlighted by all 
committee members, but I certainly do not want to 
signal that we are reducing our efforts to address 
concerns, expressed here and elsewhere, about 
the needs of Gypsies/Travellers and how they can 
be met through broader delivery of public services 
as well as specifically in relation to planning issues 
around sites and accommodation. 

Patrick Harvie: The organisations that have 
called for change recognise the work that the 
Executive is doing; I, too, am happy to recognise 
the value of that work. I appreciate the minister’s 
assurances that we will be able to see the results 
of some of that work before stage 3.  

Placing a requirement on authorities in relation 
to the preparation of development plans means 
that we can ensure that local authorities identify 
sites, although that is different from issues such as 
funding. The Executive has provided some 
additional funding, but in some places it is difficult 
to get that funding put into place. The requirement 
that I am proposing is also separate from the 
requirement to provide a whole range of other 
public services, although I do not want to 
undermine the importance of those issues. The bill 
gives us the opportunity to ensure that sites are at 
least identified, and the people who would be most 
directly affected by that requirement support the 
introduction of that duty.  

I take on board some of the criticisms that 
members have made about the precise wording of 

amendment 112, and I am happy to think again 
about the wording in the light of the comments that 
have been made and in the light of what the 
minister has said. However, I hope that, before the 
end of stage 3, we will have included a specific 
duty for local authorities, and I hope that members 
will retain an open mind with regard to including 
such a provision in the bill.  

With that, I will ask permission to withdraw 
amendment 112.  

Amendment 112, by agreement, withdrawn.  

The Convener: Amendment 103, in the name of 
Donald Gorrie, has already been debated with 
amendment 53. Mr Gorrie, do you wish to move 
amendment 103? 

Donald Gorrie: I welcome the excellent 
amendments lodged by Cathie Craigie, who has 
the merit of having some votes on her side. 
However, I think that amendment 103 
supplements the good points that she makes and 
in no way detracts from them, so I shall press 
amendment 103. 

Amendment 103 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 103 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0.  

Amendment 103 disagreed to. 

The Convener: Amendment 94, in the name of 
the minister, is grouped with amendments 95 to 
97, 113, 114 and 98 to 101. If amendment 94 is 
agreed to, amendments 91 and 62 will be pre-
empted. 

Johann Lamont: At first sight, it seems that 
amendment 94 and consequential amendments 
95 to 101 will import substantial change into the 
bill. I realise that the committee is concerned 
about that, so I reassure members that, although 
the amendments look substantial, their provisions 
follow the grain of the bill. 

We have lodged the amendments in response to 
an issue that the neighbour notification working 
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group raised. The group brought together the 
Executive and a range of planning authorities to 
examine the new arrangements for planning 
applications and development plans. The general 
approach that we have taken to neighbour 
notification has been welcomed. I trust that the 
committee will view the amendments in that 
context. 

Following neighbour notification on the proposed 
development plan, objections may be made that 
lead the planning authority to change an allocated 
site or to allocate a new site. Such changes should 
also require neighbour notification, which will allow 
newly affected parties the opportunity to make 
their views known before the examination begins. 
The amendments will therefore give ministers the 
powers to specify in regulations that neighbour 
notification must take place when changes are 
made to site allocations. 

The provision is an important addition to the bill 
that will help to ensure that people who are 
affected by site allocations are fully aware of 
proposals and have every opportunity to engage in 
the process, if they wish to do so. I recommend 
that the committee accept amendment 94 and 
consequential amendments 95 to 101. 

Amendments 113 and 114 seek to shift the 
policy on departing from reporters’ 
recommendations on the local development plan 
examination from a presumption that they will be 
accepted, except in limited circumstances, to a 
presumption that they will not be accepted, except 
in limited circumstances. Our proposal, which we 
set out in the white paper last year, is one of the 
key measures that will help to restore public trust 
and confidence in the planning system. It will give 
reassurance that participation in development 
planning will be meaningful. If people feel that 
examination is a done deal from the start, they will 
be less inclined to become involved. 

The proposal was first trailed in the consultation 
“Getting Involved in Planning”. An overwhelming 
majority of respondents to it were in favour of the 
proposal, including about half the local authorities. 
As we discussed—it has been a recurring theme 
at stages 1 and 2—the package of modernisation 
is very much about striking a balance between the 
different levels of authority and accountability in 
the system. The provision will ensure that 
decisions are taken at the most appropriate level 
and will put in place the necessary checks and 
balances. 

In agreeing that the circumstances under which 
authorities can depart from the recommendations 
should be extended, we reconsidered the balance 
and took on board the views of the committee, as 
expressed in its stage 1 report, and the concerns 
of the Convention of Scottish Local Authorities. 
We agree that there is scope for additional 

criteria—for example, where the reporter’s 
recommendations do not take into account the 
impact of other local authority strategies, such as 
a schools expansion programme or local priorities 
that arise through the community planning 
process. 

In the light of our objectives for more and better 
involvement, I believe that extension of the criteria 
for departures is more appropriate than 
introduction of a presumption in favour of the local 
authority’s position. I will therefore not support 
amendments 113 and 114. By reducing the value 
of participation in the examination process, we run 
the risk of undermining one of the key inclusion 
measures in the package. However, I will ensure 
that we work closely with planning authorities and 
others to develop the framework for departures 
through secondary legislation. I acknowledge the 
current that has run through our debates in 
respect of the tension between the different levels 
of accountability and responsibility and the need 
for confidence and trust in the system. In the light 
of what I have said, I recommend that the 
committee reject amendments 113 and 114. 

I move amendment 94. 

Scott Barrie: I note what the minister said. 
Members will recall the evidence that we heard on 
the subject, in particular from Councillor Trevor 
Davies of the City of Edinburgh Council, who told 
us of the council’s recent difficulties in this regard. 
The issue is that the reporter, following a 
development plan inquiry, will be given the power 
to determine finally the content of the local 
development plan. The concern that was 
expressed by some local authority representatives 
was that, as it stands, the bill will remove from 
elected councils the right to make final 
determinations on the development plans for their 
areas and will place such decisions in the hands of 
an individual reporter who holds no elected 
mandate. 

Amendments 113 and 114 seek to address that 
issue. The minister is right that the change that 
they seek to make would mean that, in effect, the 
council would be the final arbiter, but that would 
prevent a development plan that had been 
changed by a reporter from being approved 
without proper public consultation. It is the idea of 
public consultation that I want to stress. The 
minister said that the amendments go too far; I 
take that on board, but there must be a 
mechanism for ensuring that reporters cannot 
make final determinations that would introduce to 
a development plan new information that had not 
been publicly tested. I thought that the COSLA 
representatives’ point about development plans 
being publicly tested was worthy of further 
exploration at stage 2, which is why I lodged 
amendments 113 and 114. 
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12:00 
Johann Lamont: I acknowledge that the issues 

that have been flagged up to the committee are 
significant. As I have said before, I am anxious 
that the crucial role that local authorities play in the 
planning system be acknowledged, particularly as 
it is easy for them to be demonised as being the 
problem in the system. Local authorities have a 
significant role to perform in making development 
and development plans work, and in effecting a 
culture change. I recognise the importance of that 
role. 

I think that our action in extending the criteria 
under which a reporter’s recommendations can be 
departed from is more appropriate than Mr Barrie’s 
proposed solution. Local authorities will be able to 
make a case to Scottish ministers for departing 
from a reporter’s recommendations, which 
ministers would take extremely seriously and 
would, in certain circumstances, agree to. 

The issue is a matter of judgment. I take the 
view that it is important to make people realise that 
although they will have significant engagement in 
the process, we will show due regard for the 
responsibilities of local authorities. We intend to 
extend the criteria under which a reporter’s 
recommendations can be departed from. I 
emphasise that that is a more appropriate way to 
address the challenge, which Scott Barrie has 
identified, that the bill presents to the role and 
authority of councils. 

Amendment 94 agreed to. 

Amendments 95 to 97 moved—[Johann 
Lamont]—and agreed to. 

Amendments 63 and 64 moved—[Cathie 
Craigie]—and agreed to. 

Amendments 113 and 114 not moved. 

Amendments 65 to 67 moved—[Cathie 
Craigie]—and agreed to. 

Amendments 98 to 100 moved—[Johann 
Lamont]—and agreed to. 

Amendment 68 moved—[Cathie Craigie]—and 
agreed to. 

Amendment 101 moved—[Johann Lamont]—
and agreed to. 

The Convener: Amendment 33, in the name of 
the minister, is grouped with amendments 115, 
116 and 34. 

Johann Lamont: Amendments 33 and 34 will 
change a requirement in the bill so that local 
development plans and action programmes will be 
available in all public libraries within a plan area, 
rather than throughout the whole planning 
authority area. The requirement as it stands would 
be of very limited benefit while placing a 

disproportionate burden on planning authorities. In 
any case, the vast majority of plans will also be 
available online. 

Amendment 115 would require local 
development plan adoption to be publicised on 
local radio stations and in various retail outlets at 
the very end of the process, but it is important for 
such publicity to be done at an early stage in the 
process. Publicising of the plan at the end of the 
process as Christine Grahame suggests would not 
be particularly helpful because the opportunities to 
participate in shaping it will have passed. 
Amendment 115 also assumes that local radio 
stations or supermarkets would be interested in 
publicising the plan; I do not believe that that 
would be guaranteed in all cases. 

We need to encourage local media to 
communicate the benefits and successes of 
planning and the opportunities for people to get 
involved locally, particularly in development 
planning. The media often portray a negative 
image of planning, so we need to get the message 
out there that engaging in development planning 
at earlier stages can help to address some of the 
negatives. I have said before that local 
newspapers and other local media outlets where 
individual planning applications and campaigns 
will often be reported have a crucial role in 
encouraging people to engage early in shaping 
their communities. 

I support the dissemination of good practice in 
planning: that will be part of the role of the 
forthcoming planning advice note on community 
engagement, in which authorities will be 
encouraged to find the most effective ways of 
communicating the purpose and content of plans 
early in the process. I therefore do not consider 
that amendment 115 is helpful, and recommend 
that it be rejected. 

Amendment 116 from Scott Barrie requires that 
the planning authorities’ development plan 
schemes be brought to the attention of the public 
at large. The bill does not contain specific 
requirements for publicity on the development plan 
schemes because we intend to set that out in 
secondary legislation under the powers in 
proposed new section 20B(5). That will allow us to 
set out the full range of requirements for 
preparing, publicising and adopting the schemes, 
and for providing for later amendment, if 
necessary. However, following Cathie Craigie’s 
earlier amendments, I accept the benefit of 
including in the bill an explicit requirement that 
could be expanded upon in secondary legislation, 
although I would welcome an opportunity to 
consider the most appropriate form of words. I 
therefore ask Scott Barrie not to move amendment 
116 with a view to our coming back at stage 3. 

I move amendment 33.  
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Christine Grahame: I accept what the minister 
says about it being more appropriate to publicise 
the local development plan earlier in the process. I 
may return to that at stage 3. 

Proposed new section 20A of the 1997 act 
shows that nothing has moved on from the times 
when there was a statutory notice in the paper and 
there were copies in the public library—apart from 
the provision on publishing by electronic means, 
although many people do not have access to the 
internet. We are legislating in 2006, and where are 
the people? They are in the supermarkets and 
shopping centres and are listening to the local 
radio; that is where they glean information. In our 
informal discussion with councillors and, later, in 
the round-table discussion with community 
representatives, we took clear evidence that, if we 
wish to keep people engaged early or late in the 
process or even if we wish them to know what a 
local development plan is—most would not know 
and, for a long time, I would not have known one if 
I fell over it—that will not be achieved through the 
bill.  

The time has come for the Scottish Parliament 
to consider why the people are not engaged in 
politics, let alone in planning. We are thinking 
about having electronic voting in supermarkets 
some day. We must go where the people are and, 
early in the process or even at end of it, we must 
set down a marker that says that planning—I 
agree completely with the minister on this—is at 
the heart of much that happens in communities. 
Planning is not dry; it is important to the way 
people live their lives, to what happens in the 
community and to whether there is employment. It 
is a huge issue so, to get people engaged in it, we 
must be where they are likely to hear what we say. 
I know of nobody, except activists and planners, 
who reads statutory notice pages. The same 
applies to libraries—some people go into libraries, 
but they do not often look at the information that is 
placed there. 

I lodged amendment 115 as a probing 
amendment with a view to returning later to 
consideration of how we publicise planning issues 
at all stages of the process. It remains to be seen 
whether local radio stations would be interested in 
publicising them, but to have information in 
supermarkets, shopping centres and the B & Qs of 
this world would be a way of starting the process 
early on. If we did that even at the stage at which 
we are publicising the publication of the local 
development plan, people would at least know that 
it exists, which they do not at the moment. The 
way we are going will leave most people not 
knowing what it is all about. 

Scott Barrie: As the minister said, amendment 
116 is an attempt to increase the public’s 
awareness of, and involvement in, the planning 

process. I do not need to say much more, because 
the minister kindly offered to consider the 
measures in an amendment for stage 3. I am 
content with that. 

Johann Lamont: I am mindful that community 
engagement and involvement are critical to the 
process and that we must be imaginative about 
how we approach them. It would be nice if the 
planning system were to engage with 
supermarkets and retail developments in ways 
other than those with which it engages with them 
currently. We acknowledge the general issues of 
how we address people and how they can get 
involved, and I hope that the planning advice note 
on community engagement will disseminate good 
practice. However, as I have said, amendment 
115 is not helpful. I encourage the committee to 
support amendments 33 and 34. 

Amendment 33 agreed to. 

Amendment 115 not moved. 

The Convener: Amendment 104, in the name of 
Jackie Baillie, has already been debated with 
amendment 102. Ms Baillie has left, but I think that 
it was her intention not to move the amendment. 

Amendments 104 and 116 not moved. 

Amendments 69 to 71 moved—[Cathie 
Craigie]—and agreed to. 

Amendment 117 moved—[Donald Gorrie]. 

12:15 
The Convener: The question is, that 

amendment 117 be agreed to. Are we agreed? 

Members: No.

The Convener: There will be a division.
AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
0, Against 8, Abstentions 0. 

Amendment 117 disagreed to. 

Amendment 118 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 118 be agreed to. Are we agreed? 

Members: No.
The Convener: There will be a division.

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
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Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Harvie, Patrick (Glasgow) (Green) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 

The Convener: The result of the division is: For 
0, Against 6, Abstentions 2. 

Amendment 118 disagreed to. 

Amendment 34 moved—[Johann Lamont]—and 
agreed to. 

The Convener: Amendment 35, in the name of 
the minister, is grouped with amendments 36 and 
37. 

Johann Lamont: Following concerns from 
COSLA over ministerial intervention in 
supplementary guidance, we have looked again at 
the relevant provisions in the bill. Amendments 35 
to 37 clarify that proposed new section 22 of the 
1997 act will govern the preparation of statutory 
supplementary guidance that will form part of the 
development plan for legal purposes and will 
therefore have a higher status in decision making 
than is given at present. 

Amendment 37 will clarify that authorities may 
continue to produce other non-statutory guidance. 
I believe that there was concern that ministers 
would intervene in all supplementary guidance, 
which is certainly not the case. However, statutory 
guidance will—rightly—be subject to additional 
scrutiny, given that it will have higher status. 
Amendment 37 will also clarify that some topics 
that must be dealt with in statutory guidance will 
be defined in regulations, on which consultation 
will—of course—take place. 

I believe that the amendments in the group will 
provide helpful clarification. They will allow 
authorities to give greater status to some elements 
of guidance and will ensure that they still have 
broad discretion to prepare a wide range of 
guidance on matters that are of concern locally. I 
recommend that the committee accept 
amendments 35 to 37. 

I move amendment 35. 

Amendment 35 agreed to. 

Amendments 36 and 37 moved—[Johann 
Lamont]—and agreed to. 

The Convener: Amendment 119, in the name of 
Donald Gorrie, is in a group on its own. 

Donald Gorrie: Amendment 119 is about 
paying for everything. We are all acquainted with 
the ritual of councils not providing services that 
local people think they should have and saying 
that it is because the Government has not given 

them enough money. That could happen in 
planning. The number of planning officials is one 
issue; a separate issue is training and providing 
enough people in the planning profession. 

It is important that councils have enough people 
and use them in the right way. The resources are 
mainly human resources, but other resources 
come into it. I suggest that ministers and the 
planning authority have a joint responsibility to 
ensure that the authority has sufficient resources 
and allocates them in the right way. The authority 
could complain to ministers if it did not think that 
there was enough money and ministers could 
complain to the authority if they thought that it was 
misusing perfectly adequate resources. The ability 
of planning authorities to  
“effectively prepare or review local development plans” 

is a key element of the planning system and it is 
essential that authorities do that. 

Many of my amendments have not been 
successful, but Cathie Craigie’s have, which will 
ensure that there is full participation by the 
community. It will cost money properly to consult 
people, get them to participate and train them up 
so that they have enough background knowledge 
and understanding of the subtleties of the planning 
system to play a full part in it. It is important that 
local authorities provide enough support and 
training—and the money for it—and that the 
Executive ensures that they are doing so. 

I am trying to bring together ministers and the 
local authorities. They would have to use their 
resources to provide development plans and the 
correct democratic element that we are all keen on 
achieving. I hope that the idea in the amendment 
will commend itself to members. If they can think 
of a better way of achieving the same outcome, I 
would be interested to hear it. 

I move amendment 119. 

Christine Grahame: I am lining myself—or 
Donald Gorrie—up for a lot of amendments at 
stage 3. I am obliged to Donald Gorrie for lodging 
amendment 119. Throughout the evidence taking, 
it has been apparent that there are issues about 
resources for local authorities and communities, 
including the availability of planners. However, I 
have a difficulty with amendment 119. Donald 
Gorrie is asking Scottish ministers to ensure that 
the local authority has sufficient resources. Does 
that mean sufficient planners? That is just a 
drafting matter that might be resolved at stage 3. 

The proposed provision is rather vague. It has to 
be enforceable. I do not know what one would do 
with subsection (b) of proposed new section 23AA, 
which would provide that local authorities must 
have the resources to 
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“provide such support and training to local communities and 
their representatives as is necessary to ensure that those 
communities and representatives …play a full role”. 

There are hostages to fortune in the language that 
is used in the amendment. It is hard to see how 
the provision could be enforced and it would be 
worth rarefying it at stage 3.  

Another issue is whether local authority 
resources—financial ones—would be ring fenced. 
We know about the issues with ring fencing. I used 
to be pretty keen on it, but I can see the difficulties 
that it can cause local authorities. 

I am concerned about Planning Aid for Scotland, 
which communities will go to. I stand to be 
corrected on this, but it is my understanding that 
Planning Aid Wales has three times the funding of 
Planning Aid for Scotland. Planning Aid for 
Scotland will play a key role. If communities are to 
engage effectively, it must be resourced. Money 
for that could be corralled and ring fenced, 
whereas ring fencing local authority funding is 
more difficult, given that councillors are involved 
as consenters to planning applications and in 
working on behalf of their constituents. 

I am obliged to Donald Gorrie for lodging 
amendment 119. The issue is whether the bill can 
be delivered in the way that I know the minister 
wants it to be delivered given the issues that have 
been raised about finance and personnel. 

Scott Barrie: No one will object to the principle 
behind amendment 119, which is that we need 
“sufficient resources” if we are to deliver a new 
and improved planning system. However, I am not 
sure that a provision in that respect should be set 
out in primary legislation, because of the difficulty 
of enforcing it. What if there is a difference of 
opinion over whether resources are “sufficient”? 
Sometimes such matters cannot be measured; 
indeed, any attempt to do so will not pass the 
objective test. In considering legislation, we must 
consider carefully how certain provisions will be 
interpreted and whether there is any way of testing 
them. Amendment 119 falls down because it does 
not pass the objective test: we simply cannot 
measure whether the system is receiving 
“sufficient resources”. 

Evidence suggests that planning services have 
been underresourced because local authorities 
have chosen to spend money on other things. We 
need to address that problem, but I do not think 
that agreeing to amendment 119 will make any 
real difference, apart from setting a desirability test 
that already exists in the bill. 

Patrick Harvie: I agree that there will always be 
a debate over whether funding is sufficient. 
However, I hope that even if amendment 119 is 
rejected, Donald Gorrie will come back at stage 3 
with an amendment that focuses on its second 

element, on the provision of support to 
communities. After all, with our decision to shift the 
emphasis in the bill from “consultation” to 
“participation”, local authorities will be expected to 
have a system that is more involved and complex 
than what passes for consultation in Scotland just 
now. Of course, some communities might find it 
more difficult to take part in that system and we 
must underscore the requirement to support them. 

John Home Robertson: The classic debate 
about the duties of and resources for local 
authorities has been conducted by every single 
committee on every single piece of legislation 
since time began. Having been on both sides of 
the argument in Opposition and in Government, I 
have seen it develop into an all-too-familiar 
pantomime routine. The local authorities say, “We 
haven’t got enough resources”; the Executive 
says, “Oh yes, you have”; the local authorities say, 
“Oh no, we haven’t”—and on it goes. That is life. 
Central Government and local government have 
their own responsibilities, and they both have to 
get on with the job. 

I am always amused by debates on ring fencing. 
I see that John Farquhar Munro is still with us. 
From his dealings with Scotland’s native cattle and 
sheep, he will know that those species regard 
fences not as an obstacle but as a challenge. The 
same is true of elected councillors, who will find 
their way through, round or over any ring fencing. 

We should try to be pragmatic. Planning is a 
very important duty and we are trying to pass new 
legislation to ensure that the system works better 
and that there is better public engagement. 
Although it is incumbent on the Executive to 
ensure that local authorities have the resources 
that they require, local authorities must also fulfil 
their responsibilities. I realise that that is not 
always easy for either side, but the people of 
Scotland expect local government to fulfil its duty. 
We are trying to pass legislation to make that 
happen, but it can work only if people do their job. 
I am sorry to say that we simply cannot prescribe 
every last pound, shilling and penny to facilitate 
that. 

12:30 
Euan Robson: I will not add much to what other 

members have said. However, there is no 
definition of how the duty in amendment 119 
would be discharged in the event of a dispute 
about the sufficiency of resources. Such disputes 
would be more than likely to arise. On a minor 
point, it is also difficult to vote for a split infinitive, 
even one that is disguised by being split across a 
subsection. 

The Convener: We can rely on Mr Robson to 
find split infinitives, however well disguised they 
are. 
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Cathie Craigie: I agree with members that 
resources are important, as witnesses told the 
committee throughout our evidence taking 
meetings. I do not have the qualifications or the 
information to be able to say whether planning 
authorities have been financially underresourced 
by central Government over the years. Like Scott 
Barrie, I think that local authorities must decide 
how to divide up the cake that they are allocated. 

A provision on resourcing is unnecessary in the 
bill, but it is necessary to get the message across 
that we expect a change of attitude among local 
authority planners and a much more inclusive 
system. We want planning authorities to give the 
public the opportunity to participate in the planning 
process, but that does not mean that only planners 
should go out and encourage people to become 
involved. We should send the message that some 
planners should let go of the reins a wee bit.  

There will not necessarily be direct additional 
costs for planning departments. We heard 
evidence that there would be swings and 
roundabouts, in that some authorities would need 
to spend more money and others would have a 
lesser burden. I hope that the minister will 
consider ways in which we can encourage more 
people to enter the planning profession—I am not 
suggesting that she gives up her job and trains as 
a planner, although I know how much she is 
enjoying the bill’s passage. The problems that 
might arise are not insurmountable. 

Johann Lamont: I ask the committee not to 
support amendment 119. If my debating skills fail 
entirely I will fall back on the split infinitive 
argument. I am sure that we all take it as read that 
split infinitives are unacceptable. 

There are issues about resources in general and 
the priority that is given to planning locally, 
particularly in the context of resistance to ring 
fencing. I take John Home Robertson’s point about 
pantomimes. As long as people do not think that I 
am Widow Twankey I am happy for others to 
reflect on his comments. 

Amendment 119 would require the Scottish 
ministers and planning authorities to allocate 
sufficient resources to development planning. 
However, there is an implicit assumption that 
authorities will allocate resources to meet their 
statutory responsibilities and that ministers will 
take into account the burdens on local authorities 
when they decide the level of central resource that 
is made available to them—that is easy to say, but 
it is important to acknowledge it. It is for locally 
elected members to set priorities in the wider local 
government finance settlement that is agreed by 
ministers. 

To help planning authorities in the delivery of the 
new system, ministers have provided money 

through the planning development programme, for 
example to support the development of 
consultation skills and engagement techniques. I 
take Cathie Craigie’s point about the need for 
planning authorities to acknowledge that there is 
already expertise in engaging with communities, 
which has been supported by the Executive. We 
should harness such expertise. 

We also give financial support to Planning Aid 
for Scotland, which continues to provide a useful 
source of advice for community groups and helps 
to build capacity in local communities to engage in 
the planning process. However, that is not all that 
happens around community engagement. 

If I were falsely to characterise Donald Gorrie’s 
position, I would suggest that he is in danger of 
veering a bit too far towards state provision of 
training and financial support to local communities. 
I believe that community engagement needs to be 
much stronger and more organic than that. 
Indeed, in some communities, the bigger test is to 
recognise and acknowledge that we already have 
in place the human resource that could play a part 
in supporting local communities. I contend that the 
bill will liberate that human resource by giving it an 
early critical role at the development plan stage. In 
some ways, that is the bigger challenge. 

There will always be arguments about resource, 
but we are serious about the importance of the 
development plan-led system so it is important 
that we continue to have dialogue and discussion 
with local authorities about where resource should 
lie and how local communities can best be 
supported to express their views. We cannot 
simply offer support to individual community 
groups that have a particular view on a specific 
planning development—by definition, others might 
have a different view about the development—but 
we can encourage active engagement and active 
citizenship. Again, that issue goes beyond the bill. 
We hear the issues that have been raised about 
resource, but we are committed to ensuring that 
proper recognition is given at local level to the 
importance of the planning system. We can also 
play a role though supporting Planning Aid to 
assist community engagement. 

A point was made about the planning 
profession. When I met young planners recently, I 
was struck by their enthusiasm and by the extent 
to which they did not resemble the picture that we 
might have of planners. They understood that they 
have a critical role and they were very much up for 
involving and engaging with local communities. I 
am sure that they could give us clear information 
and advice on how to ensure that the profession is 
supported and on how youngsters should be 
supported in going into the profession. 

As I said, we support a development plan 
process that recognises the critical role of 
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The Convener: Mr Munro, we have already had 
the debate. I ask you simply to move amendment 
120. 

communities as well as planning authorities. The 
challenge is to ensure that resource matches that. 
However, I do not consider that amendment 119 is 
necessary and I recommend that the committee 
reject it. John Farquhar Munro: It has been a long 

meeting— 
Donald Gorrie: I apologise for the split infinitive. 

My amendment was edited while I was in hospital 
and my grammatical energies were less than 
usual. I let it pass, for which I apologise. 

The Convener: And you have been very 
patient. 

John Farquhar Munro: —so I thought that I 
had better remind members of what the 
amendment was about. I have focused on two issues. The first is the 

need to ensure that local authorities have enough 
resources—human and otherwise—to provide the 
plans. The second is the need to support the 
participation of local communities. 

I move amendment 120. 

The Convener: I am sure that no one has 
forgotten. 

It has been argued that money should be 
relayed through voluntary organisations that 
specialise in training people to deal with planning 
issues. That is a good idea and more money 
should go that way. However, proper consultation 
or participation costs money. People need to print 
bumf and attend meetings and so on and that 
takes up staff time. That must be paid for. To 
pretend otherwise is to delude ourselves. 

Johann Lamont: Convener, I want to clarify one 
point. Amendment 120 would provide that the 
Crofters Commission should be a key agency. 
Further discussion is required on the critical role of 
the Crofters Commission. If the committee were to 
agree to amendment 120, it would agree that the 
commission should be a key agency prior to our 
discussion of that. 

The Convener: We have had the debate. In 
reaching their conclusions, committee members 
will need to reflect on the points that have been 
made by John Farquhar Munro, the minister and 
everyone else who contributed to the debate. 

I may not have got things the right way, but we 
can address the issue by ensuring that we are 
serious about democracy and not just playing at it. 

I will press amendment 119. 

The Convener: The question is, that 
amendment 119 be agreed to. Are we agreed? 

The question is, that amendment 120 be agreed 
to. Are we agreed? 

Members: No. Members: No. 

The Convener: There will be a division. The Convener: There will be a division. 
AGAINST AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 

The Convener: The result of the division is: For 
0, Against 6, Abstentions 2. 

The Convener: The result of the division is: For 
0, Against 4, Abstentions 4. 

Amendment 119 disagreed to. Amendment 120 disagreed to. 

The Convener: Amendment 120, in the name of 
John Farquhar Munro, has already been debated 
with amendment 109. I invite John Farquhar 
Munro to move amendment 120. 

Section 2, as amended, agreed to. 

The Convener: That ends consideration of 
amendments for day 2. 

Meeting closed at 12:42. John Farquhar Munro: As the convener said, 
amendment 120 has already been debated. The 
point of the amendment is simply to ensure that, 
when a planning application is received for a 
crofting area, the Crofters Commission should be 
considered a statutory consultee by the planning 
department— 
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COMMUNITIES COMMITTEE 
 

22nd Meeting, 2006 (Session 2) 
 

Wednesday 6 September 2006 
 

Planning etc. (Scotland) Bill – National Scenic Areas 
 

Scottish Executive Note and Draft Amendment 
 

1. Ministers currently do not have a statutory power to designate areas of land 
as having scenic value which requires special protection. It is now intended to 
bring forward new measures to provide for this. The attached draft 
amendment provides a power to the Scottish Ministers to designate areas as 
National Scenic Areas, or to amend or revoke them. It also requires planning 
authorities to pay special attention to the desirability of safeguarding or 
enhancing the character or appearance of areas so designated when 
exercising functions under the Town and Country Planning (Scotland) Act 
1997 in relation to land in those areas.  
 
Background  
 
2. National Scenic Areas (NSAs) are areas of Scotland which are nationally 
important in terms of their scenic qualities. There are 40 NSAs mainly in the 
more remote and mountainous areas of Scotland all of which were originally 
identified in 1978 by the Countryside Commission for Scotland (CCS) in its 
publication “Scotland’s Scenic Heritage”. They are an accolade designation 
based on an aesthetic appreciation of “outstanding natural beauty and 
amenity”, and represent Scotland’s finest landscapes.  
 
3. At present the NSA designation is in a stagnant situation because no 
powers exist to either review or change existing NSAs, nor to consider new 
NSA designations. The powers to do so were repealed in 1991 when National 
Heritage Areas were introduced1. No NHAs were designated and the power to 
designate such areas were repealed by the Nature Conservation (Scotland) 
Act 2004.  
 
Detail of Amendment
 
4. The amendment provides the Scottish Ministers with power to designate 
NSAs by direction (sub-section (1)), and to vary or revoke such designations 
by subsequent direction (sub-section (5)). Before designating an area the 
Scottish Ministers must consider that the area is of outstanding scenic value in 

                                                 
1 Power to designate new NSAs under the Town and Country Planning (Scotland) Act 1972 
were repealed on the introduction of measures in the Natural Heritage (Scotland) Act 1991, to 
designate National Heritage Areas, which were themselves subsequently repealed. The 
current position is limited to designations existing as at 1 April 1992 which are preserved and 
can be cancelled. This produced a legislative anomaly by removing any statutory provisions 
for NSAs which would enable NSAs to be designated, or amendments to be made to existing 
designations. 
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a national context and that special protection measures are appropriate (sub-
section (1)). In their consideration of the scenic value of an area Scottish 
Ministers may have regard to its natural beauty and amenity (sub-section (4)).  
 
5. Ministers must consult Scottish Natural Heritage prior to designating a NSA, 
or varying or cancelling a designation (sub-section (6)). Ministers may also 
make regulations specifying additional consultees (sub-section (6)). Ministers 
may also make regulations specifying the form of directions (the text/content); 
how the NSAs will be described in the direction (e.g. by reference to maps); 
publicity for directions; and other procedural matters (e.g. other consultation 
requirements, local availability of maps of NSAs for inspection etc) (sub-
section (9)). Flexibility is also provided for such regulations to make different 
provision for different purposes (sub-section (10)).  
 
6. There is a requirement for planning authorities to pay special attention to 
the desirability of safeguarding or enhancing the character or appearance of 
areas so designated when exercising functions under the Town and Country 
Planning (Scotland) Act 1997 in relation to them. The Scottish Ministers have 
power to issue guidance (sub-section (3)) to planning authorities in relation to 
the provisions as a whole and in particular the requirements of sub-section (2) 
which they must have regard to. The Scottish Ministers are required to make 
available for inspection a list of NSAs (sub-section (7)) which may be in 
electronic form (sub-section (8)).  
 
Scottish Executive Environment and Rural Affairs Department  
Landscapes and Habitats Division  
August 2006  
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DRAFT EXECUTIVE AMENDMENT 

SCOTTISH PARLIAMENT BILL AMENDMENT 

ID Number:  

Name of Proposer: Malcolm Chisholm  
 
Before section 47, insert—  

<National Scenic Areas  
After section 263 of the principal Act insert—  

“National Scenic Areas  
263A National Scenic Areas  

(1) Where it appears to the Scottish Ministers that an area is of 
outstanding scenic value in a national context and that the 
special protection measures specified in subsection (2) are 
appropriate for it, they may by direction designate the area as 
a National Scenic Area.  

(2) Where any area is for the time being designated as a National 
Scenic Area, special attention is to be paid to the desirability 
of safeguarding or enhancing its character or appearance in 
the exercise, with respect to any land in that area, of any 
powers under this Act.  

(3) The Scottish Ministers may issue guidance to a planning 
authority for the purposes of this section and that authority 
must have regard to any guidance so issued.  

(4) In deciding whether to designate an area as a National Scenic 
Area, the Scottish Ministers are to take account of—  

(a) whether the area is of outstanding natural beauty,  
(b) the amenity of the area, including—  

(i) whether it is of historical, cultural or environmental 
importance; and  

(ii) the nature of any buildings or other structures within 
it, and  

(c) any flora, fauna or physiographical features of the area, 
whether or not to any extent the product of human 
intervention in the landscape.  

(5) Any designation under subsection (1) may be varied or 
cancelled by a subsequent direction.  

(6) Before issuing a direction under subsection (1) or (5), the 
Scottish Ministers are to consult with—  

(a) Scottish Natural Heritage, and  
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(b) such other persons as are prescribed.  
(7) The Scottish Ministers are to compile and make available for 

inspection free of charge a list containing particulars of any 
area which has been designated as a National Scenic Area.  

(8) For the purposes of subsection (7), a list may be made 
available by electronic means.  

(9) The Scottish Ministers may by regulations make provision as 
to—  

(a) the form of any direction under subsection (1) or (5),  
(b) the manner in which a National Scenic Area is to be 

described in such a direction,  
(c) the publicity to be given to any such direction, and  
(d) other procedural matters in connection with the making of 

such a direction.  
(10) Regulations under this section may make different provision 

for different purposes. ”.> 
 

99



 
COMMUNITIES COMMITTEE 

22nd Meeting, 2006 (Session 2) 

Wednesday 6 September 2006 

Planning etc. (Scotland) Bill – Local Authority Interest Cases 

Scottish Executive Note 
 
Scottish Executive Proposals  
 
In future, full planning permission will be required for all development 
proposals where the local authority for the area (i) is the developer, (ii) is a 
landowner, or (iii) has some other financial interest.  
 
This means that all local authority developments will be subject to the wider 
reforms of the planning modernisation package, such as the requirement (in 
some cases) for pre-application consultations and mandatory public hearings.  
 
Where a local authority wants to grant planning permission on an ‘LA interest’ 
case, but the proposal either constitutes a departure from the development 
plan or is the subject of a substantial body of objections, the authority must 
first notify Scottish Ministers who will consider whether to call it in for their own 
determination.  
 
The proposals also include a new enhanced level of local scrutiny prior to 
notification to Scottish Ministers:  

(a) the authority must inform objectors of its decision to grant planning 
permission and its reasons for reaching that decision;  

(b) the objectors would be invited to comment on those reasons and 
make further representations to Ministers if they consider that their 
views have not been properly dealt with by the council; and  

(c) after taking further representations into account, if the authority is 
still minded to grant consent it should then notify Scottish Ministers 
as above.  

 
The Scottish Executive will publish guidance to local authorities setting out 
Ministers’ expectations about the quality of councils’ handling and 
assessments of these planning applications and clarifying the circumstances 
in which the proposals must be notified to Ministers. The guidance will also set 
out the circumstances in which Ministerial call-in of planning applications will 
be possible, or even likely, subject to consideration of all relevant issues.  
 
How these changes will be effected  
 
Planning etc. (Scotland) Bill:  
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The Scottish Executive proposes the following amendments to the Town and 
Country Planning (Scotland) Act 1997: COM/S2/06/22/6  
 

• Section 43 – various amendments to the power to give directions in 
respect of the method of dealing with planning applications [already set 
out in section 15 of the Planning etc. (Scotland) Bill]  

 
• Section 263 – we also intend to repeal the provision which enables 

regulations allowing separate planning procedures for developments by 
planning authorities (i.e. the Notice of Intention to Develop procedure)  

 
Following Royal Assent:  
 
Early action to be taken on these new proposals:  
 

• revoke the Regulations governing Notices of Intention to Develop, 
ensuring local authority developments are subject to planning 
applications;  

• amend the General Development Procedure Order to give effect to the 
amended Section 43;  

• issue a new Notification Direction, to include the new requirements for 
local consultation and notification of local authority interest 
developments, along with other notification categories; and  

• publish guidance for local authorities – a replacement for Planning 
Advice Note (PAN) 55: PFI and the Planning Process  

 
Local authority interest cases to be notified to Scottish Ministers  
 
Planning authorities will need to notify Scottish Ministers where they propose 
to grant planning permission for developments where they are the developer, 
landowner or have a financial or other interest in the development proceeding 
if either:  

(i) the proposal constitutes a departure from the terms of the 
development plan for the area; or  

(ii) it has been the subject of a substantial body of objections.  
 
The judgement call about whether notification to Ministers is appropriate in 
any particular case will always be influenced by the individual circumstances 
and characteristics of the case. There have been times in the past where 
planning authorities have interpreted the terms of the notification requirement 
as meaning that certain cases need not be notified, to the disappointment of 
local objectors who thought they should be passed to Ministers. There have 
also been cases where applications were notified by planning authorities 
which probably did not need to be. The Scottish Executive will publish 
guidance to assist with the interpretation of the Notification Direction, including 
advice on terms such as “departure from the development plan” and 
“substantial body of objections”. This guidance should ensure that (i) 
applications which should be notified to Ministers will be notified, (ii) 
applications that need not be notified will not be unduly delayed by going 
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through this process, and (iii) there is greater consistency in how this is 
applied across Scotland.  
 
Scottish Executive Development Department  
Planning Division  
August 2006 
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Scottish Parliament 

Communities Committee 

Wednesday 6 September 2006 

[THE CONVENER opened the meeting at 09:30] 

Planning etc (Scotland) Bill 

The Convener (Karen Whitefield): I open the 
22nd meeting of the Communities Committee in 
2006 and remind everyone that mobile phones 
should be turned off. The first item on this 
morning’s agenda is the Planning etc (Scotland) 
Bill. The committee will take evidence on national 
scenic areas from Rhona Brankin, the Deputy 
Minister for Environment and Rural Development. I 
welcome the deputy minister to the committee. 
She is accompanied by Scottish Executive officials 
Sally Thomas, Bob McNeill and Judith Morrison. 

I am sure that the committee has missed 
considering the Planning etc (Scotland) Bill in 
depth over the summer recess and that we are 
delighted to be back this morning. Minister, would 
you like to make a brief opening statement or are 
you happy for us to go straight to questions? 

The Deputy Minister for Environment and 
Rural Development (Rhona Brankin): I will make 
a brief statement. 

I am grateful to the committee for inviting us 
today because I am keen to explain our proposals 
for national scenic areas. The draft amendment 
that the committee is considering will introduce 
proposals that were set out earlier this year in the 
consultation document, “Enhancing Our Care of 
Scotland’s Landscapes”. 

The amendment will provide Scottish ministers 
with powers to designate an NSA for its 
outstanding scenic value in a national context, and 
to vary or revoke an NSA. Before designating an 
NSA, Scottish ministers will consult Scottish 
Natural Heritage and such other bodies as may be 
prescribed. The amendment will also require 
planning authorities to pay special attention to the 
desirability of safeguarding or enhancing any area 
that is so designated when they exercise any of 
their functions under the Town and Country 
Planning (Scotland) Act 1997. 

The consultation paper also included proposals 
for encouraging the development of management 
strategies for NSAs, which would include 
programmes of targeted and costed measures that 
are appropriate for the management of each area. 
The proposal is for SNH to work with local 
authorities on the preparation of management 
strategies; grant will be available from SNH to go 

towards the cost of preparation. The management 
measures will be voluntary and non-statutory and 
do not form part of the amendment. 

National scenic areas represent the very best of 
Scotland’s landscapes. We must continue to 
safeguard those areas to ensure that their special 
qualities endure to be enjoyed by present and 
future generations. Such areas are very sensitive 
to development or intrusive human activity. 

I know that the committee has listened to a wide 
range of views on the proposals and I hope that in 
answering your questions I will be able to explain 
further why we intend to lodge the amendment. 

The Convener: I am sure that you have 
reviewed the evidence that the committee has 
heard to date on national scenic areas. You will 
therefore know about the concern that the 
proposals in the amendment were not included in 
the bill. Why not? 

Rhona Brankin: As you know, the NSA 
proposals address a gap in the legal provisions for 
NSAs, through the regularisation of an anomaly in 
the powers that are available to Scottish ministers. 
Because the proposals were to regularise an 
anomaly, they were not regarded as being 
essential for inclusion in the white paper in the first 
place. The paper deals with major proposals for 
the planning system. 

Sally Thomas (Scottish Executive 
Environment and Rural Affairs Department): 
When the white paper was prepared, the 
proposals were not regarded as being a major 
issue for the Planning etc (Scotland) Bill. We felt 
that including them in an amendment, rather than 
putting them in the bill without any form of 
consultation, gave us the opportunity to consult on 
them a little more widely. That is another reason 
why the proposals were not included at the outset. 

The Convener: Do you accept that if the 
proposal had been included in the white paper, 
there would have been considerable consultation 
on it, as there has been on much of what has been 
included in the bill? I think that I am right in saying 
that the committee has serious concerns that, at 
such a late stage in a bill that has been thoroughly 
consulted on and which has taken stakeholders 
from all communities effectively through the 
process, something is being added that has not 
been thoroughly consulted on. It does not make 
obvious sense why the proposal has been 
included. 

Rhona Brankin: There was not a large number 
of people saying that they were unhappy with the 
consultation, although I can understand your view 
about the proposal not being included in 
consultation on the planning process. That 
predates my time as a minister, but the important 
point is that consultation has now taken place—we 
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are satisfied that there was adequate consultation 
through the process that took place at the start of 
the year. I accept that it might have been 
preferable to do it during consultation on the bill, 
but the important point is that consultation has 
taken place. 

The Convener: I accept that people might not 
have expressed concern about whether the 
Executive has consulted thoroughly on the 
proposal, but concerns have been expressed to 
the committee about whether the legislation is the 
appropriate vehicle for the proposal on NSAs. Can 
you explain to the committee why you believe that 
the Planning etc (Scotland) Bill is the most 
appropriate vehicle for the proposal? 

Rhona Brankin: One reason why the legislation 
was not introduced sooner was that, when the 
Labour-Liberal Democrat Executive partnership 
was established, a major commitment was to the 
establishment of national parks. That involved a 
large piece of legislation, which inevitably took up 
a lot of time for officials and ministers; in fact, the 
work on approving national park plans continues. 
A huge amount of time and energy has been taken 
up with the National Parks (Scotland) Act 2000, 
which is the key reason for not introducing the 
proposal sooner. Following the work on that 
legislation, the Planning etc (Scotland) Bill was 
considered to be the most appropriate vehicle for 
the proposal. 

The Convener: My final question is about the 
financial implications of the proposals. As the 
proposal was not included in the bill, there is 
obviously no mention of its financial implications in 
the financial memorandum. What financial 
implications might arise as a result of including the 
proposal in the bill? 

Rhona Brankin: Local authorities already have 
to factor into their work costs that are associated 
with NSAs. There will be financial support from 
SNH in developing management strategies. 

Sally Thomas: I should just say that no direct 
financial implications will arise from the 
amendment.  

The Convener: Is the Convention of Scottish 
Local Authorities satisfied that there will be no 
financial implications for its members, which will 
have to implement the legislation? 

Sally Thomas: There was no response from 
COSLA to the consultation. 

The Convener: Have you had any discussions 
with COSLA? 

Sally Thomas: No, we have not had any direct 
discussions with COSLA following the 
consultation. 

The Convener: Do not you think that it might be 
helpful for the Executive to be sure that local 

authorities in Scotland are satisfied that there will 
not be additional financial burdens as a result of 
the amendment? They are extremely exercised 
about the financial burdens that will be placed on 
them as a result of the new planning legislation. 

Rhona Brankin: I can only assume that if 
COSLA were “extremely exercised” about the 
financial burdens that will be associated with the 
amendment it would have responded to the 
consultation. I am always more than happy to 
have discussions with COSLA. My door is open. 

Christine Grahame (South of Scotland) 
(SNP): I have a supplementary question about 
whether the Planning etc (Scotland) Bill is the 
appropriate vehicle for the proposal. I note that for 
the most part the bill stops at the low-water mark, 
but the amendment covers marine areas as well 
as land. The list of national scenic areas includes 
many lochs. How can the bill be the appropriate 
place for the measure? It does not really deal with 
lochs. 

Judith Morrison (Scottish Executive Legal 
and Parliamentary Services): Planning control is 
one of the main proposed protection measures for 
NSAs, so it is appropriate that the bill contains the 
platform for designation of NSAs. Previously, it 
was contained in the Town and Country Planning 
(Scotland) Act 1972, but those provisions were 
repealed in respect of designating or varying 
existing NSAs. One of the purposes of the 
amendment is to reinstate the provision for 
ministers to vary NSAs and to redesignate. 

Patrick Harvie (Glasgow) (Green): I want to 
pursue the point that Christine Grahame made 
about the appropriateness of including the 
measure in the Planning etc (Scotland) Bill. I 
accept entirely that the Executive was busy with 
other things and that that prevented it from 
introducing the provision earlier, but does the 
minister agree with comments that were made to 
us at a previous meeting to the effect that 
inclusion of the measure in the bill is one reason 
why it is of limited scope and why a statutory basis 
for management strategies, for example, cannot 
be included? If so, perhaps the minister can 
answer a question that was not answered 
previously about the Executive’s intention to 
legislate to provide a statutory basis for 
management strategies in the future, if the non-
statutory approach does not work. 

Rhona Brankin: The key point was to regularise 
the anomalies that surround NSAs. The flagship 
legislation related to national parks, but we were 
keen to get to NSAs when we could. The Planning 
etc (Scotland) Bill was thought to be the 
appropriate vehicle for that. We did not use it 
specifically so that we were not in a position to 
take a statutory approach to management 
strategies. The decision on management 
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strategies was that we wanted to use a light touch 
and to ensure that such strategies were in place. 
Work is already under way on pilot management 
strategies in Dumfries and Galloway and in the 
Highland Council area. It is not the case that no 
work is being done; there are lessons to be 
learned from that work. We considered the bill to 
be the most appropriate vehicle because it allows 
us to regularise the position of NSAs. 

Patrick Harvie: I would like clarification on one 
point. Are you saying that, when deciding whether 
to take a statutory or a non-statutory approach to 
management strategies, the scope of the bill was 
not one of the factors that you considered? I was 
told: 

“An additional factor that we must consider is the nature 
and scope of the vehicle that we seek to use”.—[Official 
Report, Communities Committee, 7 June 2006; c 3652.] 

Is the scope of the bill a limiting factor that was 
considered in the decision about which approach 
to take? 

Sally Thomas: The scope of the bill must be a 
consideration when lodging an amendment. At the 
stage that we have reached in developing the 
amendment, we must be mindful of the fact that 
we cannot make proposals that are outwith the 
scope of the bill. We received advice that to 
include a statutory basis for management 
strategies in the amendment could take the 
amendment outwith the scope of the bill. 

Rhona Brankin: In essence, we must seek a 
range of advice on what measures we can 
introduce. At this stage, we are comfortable with 
moving forward with management strategies on a 
non-statutory basis. Like the committee, we will 
monitor closely the development of those 
strategies. If we feel that management strategies 
are not being developed or implemented at an 
appropriate speed, ministers will be in a position to 
take legislative action in the future. 

09:45 
Patrick Harvie: I am sure that the committee 

will consider that closely if the Executive stops 
fiddling with our remit so that it can give us more 
bills. 

Scott Barrie (Dunfermline West) (Lab): I will 
ask only a brief question. In retrospect, would it be 
fair to say that, irrespective of when the decision 
was taken to include the proposals on NSAs in the 
Planning etc (Scotland) Bill, and irrespective of 
whether that bill is the most appropriate legislative 
vehicle, it would have been at least helpful if 
Parliament had been informed of that during the 
stage 1 debate? Irrespective of whether the 
provisions could have been included in the bill as 
introduced, should not Parliament and the 
committee have been told that the Executive had 

chosen to legislate in this way, given that the 
consultation had already been launched and there 
must, presumably, have been some notion that 
things would be done in this way? 

Rhona Brankin: The decision was taken by the 
Cabinet last winter. It seems to me that it is rather 
unfortunate that the committee was not kept better 
informed about that, so I accept that point. The 
matter came as a surprise to some—indeed, to 
many—members of the committee. Things should 
not have happened in that way. 

Scott Barrie: It came as a surprise to all 
committee members. 

Rhona Brankin: Yes—I corrected myself. 

Tricia Marwick (Mid Scotland and Fife) (SNP): 
Am I right in thinking that I heard the minister’s 
official say—I am sure that she will correct me if I 
am wrong—that the Executive had approached 
the parliamentary authorities, or whoever, to find 
out whether management strategies would be 
within the scope of the bill, and the Executive 
cannot legislate on management strategies 
because they are outwith the bill’s scope? If my 
interpretation of what the minister’s official said is 
correct, does that mean that the Executive 
believes that it would have been better to legislate 
for management strategies? Is not it the case that, 
in order to fit in with the bill, the amendment will 
provide only a partial tool? In effect, the Executive 
is shoehorning in an amendment that will do only 
half the job. 

Rhona Brankin: The stakeholders who 
responded to the consultation accepted that it is 
important to put in place legislation on NSAs, 
which have been in a legally anomalous situation 
for a number of years. We think that it is important 
to regularise the position so that we can start 
reviewing NSA boundaries and get management 
strategies in place. Our view is that it is not 
necessary to put management strategies on a 
statutory basis because we want to use a light 
touch. However, if once the bill is implemented we 
discover that management strategies are not 
coming forward, further action could be taken. 
Given that the pilot work on management 
strategies—especially in Dumfries and Galloway, 
where some very interesting work has been 
done—includes models of good practice, we are 
optimistic that local authorities will develop 
management strategies, but we will monitor the 
situation very closely. 

Tricia Marwick: Is it true to say that, if 
management strategies could have been included 
within the scope of the bill, they would have been 
included in the amendment? 

Rhona Brankin: The Executive would have 
taken a decision on that, but our policy position is 
to use a light touch on management strategies. If 
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that approach is seen to be inadequate, the 
Executive will reconsider the matter. We are keen 
to get the position of NSAs regularised as quickly 
as possible so that local authorities can get on 
with the business of ensuring that we have the 
correct boundaries for NSAs. Our approach will 
also allow local authorities to take advantage of 
the financial support that will be available to put in 
place management strategies. In the consultation 
responses, we did not have huge numbers of 
people saying that the matter was a disaster—
frankly, most respondents said, “We need to get 
on with it and sort out the situation. The whole 
thing has been hanging for far too long. Please get 
on with it.” 

Tricia Marwick: I fully accept that the problem 
has been hanging around for a long time, but the 
Executive has not taken action until now. The 
powers were repealed in 1991 and the power to 
designate was repealed in 2004. 

However, although the organisations are 
probably right in saying that we need to get on as 
quickly as possible, the Executive must share at 
least some of the blame for not introducing proper 
legislation to deal with the anomaly—as I have it 
heard it described three times. You have been in 
Government since 1997, after all. 

Secondly, although there is a desire to progress 
matters as quickly as possible, would not it have 
been better to do it properly and to ensure that the 
bill as introduced best met the needs of the 
organisations that have been screaming out for 
action? 

Rhona Brankin: First, we think that we are 
doing it properly. I accept that there have been 
concerns about whether the committee should 
have been informed about the matter earlier, but I 
make no apologies for using the bill as a vehicle. 
In policy terms, it is an appropriate vehicle to use. 
There are issues about whether it would have 
been simpler to have included the provisions in the 
bill when it was introduced, but I make no 
apologies for the creation of national parks in 
Scotland in the National Parks (Scotland) Act 
2000, which was hugely important new legislation. 
We did not have national parks in Scotland and 
there was a crying need to create national parks in 
areas such as Loch Lomond and the Trossachs 
and the Cairngorms. That is what we did. A huge 
amount of work was involved in that, and there is a 
huge amount of on-going work involved in that. 

If I had had hundreds more civil servants, I could 
have done things faster, but many political 
parties—including the Scottish National Party—
want to reduce the number of civil servants. 
However, we are where we are. We have created 
national parks and there is still a lot of on-going 
work related to that, and we are regularising the 
anomalies surrounding NSAs. We are keen to get 

on with it, and work has been going on to develop 
pilot management strategies. We must ensure that 
we get the boundaries regularised. In effect, the 
first stage will be to decide whether the existing 
boundaries are appropriate—it will probably be 
possible to develop management strategies at 
about the same time as we are looking at that. 

We need to be able to get on with that work and 
to get the appropriate consultations under way. 
The bill was the best vehicle for doing that. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I will continue on the theme of 
consultations. You have heard from the convener 
about the way in which the committee would 
normally deal with the consultation process. 
Responses have been received to the consultation 
on the bill and the provisions that are proposed. A 
great many comments have been made, and 
people see the proposals as a welcome move. 
How will the responses that we have received to 
the limited consultation feed into the regulations 
and the guidance? 

Rhona Brankin: There will have to be 
discussion on the regulations and guidance, which 
will come back to the committee. 

Judith Morrison: The amendment will provide 
flexible powers for ministers to specify who should 
be consulted in the process of designation and on 
matters as to form and procedure. It is considered 
that flexible measures are most appropriate, 
because ministers will be able to adapt them from 
time to time should other bodies be created that 
require to be consulted or should different 
requirements for form as to designation be 
appropriate to different cases. 

Rhona Brankin: In essence, the consultation 
took the usual form of an Executive consultation. 
An analysis has been carried out—indeed, it has 
been published—and reports have been prepared. 
The responses broadly confirm the approach that 
has been proposed by the Executive; however, we 
must consider how we will make the detailed 
regulations. We decided deliberately to keep 
flexibility in the bill because we may not use the 
same process for each NSA. 

I am sorry, Cathie. I am not sure whether that 
has answered your question. 

Cathie Craigie: When the regulations and the 
guidance are being developed, will stakeholders 
and interested organisations be involved with 
Scottish Executive officials and the minister in 
developing the guidance? 

Rhona Brankin: Yes. In developing the 
guidance, it will be key to be able to consult 
further, and we would expect to do so. 
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Cathie Craigie: Are organisations keen to be 
involved in that? Are relationships good in that 
regard? 

Rhona Brankin: The Scottish landscape forum 
has been set up. It is considering a range of 
issues around NSAs. The forum represents key 
stakeholders and will be an important vehicle. 

The Convener: Before we move on, I have a 
point of information for the committee. The 
regulations might come back to this committee, 
but they might well not. We are considering the 
proposal only because it comes under the 
Planning etc (Scotland) Bill. It is more likely that 
any regulations that are made by the Executive in 
this area will go to the Environment and Rural 
Development Committee—unless the Executive 
intends to change our remit to take those areas 
into account, too. 

Cathie Craigie: A number of respondents to the 
consultation felt that the proposals should be 
strengthened to ensure the long-term conservation 
of areas and their qualities. Have those views 
been taken into account? How will the Executive 
respond to those concerns? 

Rhona Brankin: I have of course read the 
evidence that has been presented to the 
committee. Some of the concerns seem to be 
about whether or not there should be a statutory 
duty to prepare management strategies. All that I 
would say to allay fears—without wishing to repeat 
myself—is that we believe that through the 
examples of good practice that have been 
developed in Dumfries and Galloway and, to an 
extent, in the Highlands, coupled with the support 
that is available from SNH, which comes to up to 
75 per cent of the cost of developing a 
management strategy, local authorities will work 
expeditiously on management strategies. 

Sally Thomas: I can add a little bit about the 
pilot management strategies that have been 
developed in Dumfries and Galloway. The 
committee heard evidence from Dumfries and 
Galloway Council at the last evidence session that 
we attended. That local authority, with 
considerable involvement from SNH as part of a 
wider partnership, has developed a suite of 
management strategies. Dumfries and Galloway 
has three separate NSAs along its coastal area 
and the council has used the management 
strategies to take a forward look at development of 
the areas—I use the word “development” in a 
qualified sense—and at how it can work together 
with a range of organisations on safeguarding or 
enhancing the NSAs and on establishing what 
potential there is to encourage more economic 
and social development. The strategies have been 
a positive exercise in Dumfries and Galloway. 

Rhona Brankin: For the longer term, what 
happens with NSAs and with the process of 
developing management strategies will not 
happen in isolation. At the same time, we are 
developing land management contracts. A number 
of policies and levers will be used together in rural 
development. 

One of the benefits to local authorities of having 
NSAs in their areas is the ability it gives them to 
lever in funding. Dumfries and Galloway Council 
has been able to put in a bid for Heritage Lottery 
Fund funding. The work that has been done in 
Dumfries and Galloway has been supported by 
areas’ designations as NSAs. There are potentially 
significant benefits to local authorities in 
progressing work on NSAs. 

10:00 
Dave Petrie (Highlands and Islands) (Con): 

What consultation has taken place with the 
Crofters Commission, bearing in mind that 
consideration of the Crofting Reform etc Bill has 
revealed serious problems with some of the 
crofting records? I am thinking of a place such as 
Taynuilt, where development was allowed, but it 
was subsequently discovered that the land was 
croft land. I am not saying that that happened in a 
national scenic area. Have you carried out 
appropriate consultation with the Crofters 
Commission on national scenic areas? 

Rhona Brankin: I cannot tell you off the top of 
my head whether the Crofters Commission has 
been consulted. The process of drawing up a 
management strategy will involve local 
consultation and if a national scenic area is to be 
located in one of the crofting counties, it is clear 
that the Crofters Commission will be a key 
stakeholder. I can get the information that you 
seek, but we do not think that the Crofters 
Commission responded to the consultation. 

Dave Petrie: My point was that there has been 
a problem with the accuracy of the Crofters 
Commission’s records. I was concerned that there 
might be a conflict with your proposals if its 
records proved to be inaccurate. 

Rhona Brankin: The problem with crofting 
records has been that an accurate register has not 
been kept of crofting land, which has proved to be 
a challenge for the commission. That is why we 
intend, through the Crofting Reform etc Bill, to 
ensure that we have an accurate register. 

Are you suggesting that there might be a 
problem when we review boundaries? 

Dave Petrie: No. I am saying that it might be 
premature to press ahead with the NSA proposals 
when we are not sure whether the inaccuracy of 
crofting records might result in conflict. 
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Rhona Brankin: I have no information that there 
has been a problem resulting from a conflict 
between the boundaries of the existing NSAs and 
croft boundaries. Did we get any evidence on that 
from the consultation? 

Sally Thomas: No one has told us that there is 
a particular issue with crofting. I hope that Mr 
Petrie will be reassured to learn that we have been 
working with the Crofting Reform etc Bill team to 
examine a range of natural heritage issues that 
might be thrown up by that bill. That work has not 
identified any conflict between national scenic 
areas and crofting, as it is dealt with in the bill. 

Cathie Craigie: The Scottish Executive is 
reviewing permitted development rights and the 
natural heritage planning guidance will be 
reviewed shortly. Respondents to the consultation 
such as the Forestry Commission expressed 
concern about the implications for NSAs of the 
review of the general permitted development 
order. As has been discussed, there is a fear that 
now might not be the right time to consider NSAs. 
How have you dealt with those concerns? 

Rhona Brankin: Those issues will be examined 
by the Scottish landscape forum because, as I 
have made clear, there is a relationship between 
them. Sally Thomas might want to say something 
about that. 

Sally Thomas: There are two separate issues. 
Our planning colleagues have welcomed the fact 
that one of the tasks that the new Scottish 
landscape forum has set itself in consultation with 
SNH and the Executive is to feed into the review 
of national planning policy guideline 14, which is 
the planning guidance on natural heritage. The 
forum has just begun its work on that. 

As the minister said, the forum encompasses 
the broadest range of professional and 
environmental landscape interests in the non-
governmental organisation sector. The results of 
its work on the types of issues that should be 
considered in the planning guidance will be 
included—probably towards the end of this year or 
early next year—in an issues paper or a statement 
to be submitted initially for planning colleagues to 
consider when they start to prepare revised 
planning guidance. 

Work on issues relating to the review of the 
general permitted development order has been 
under way for some time. There are issues to do 
with national scenic areas. I am sure that 
members are aware that permitted development 
rights are slightly different for some aspects of 
development in national scenic areas, the most 
notable of which is hill track development. We 
have worked closely with the steering group that is 
considering the GPDO on identifying potential 
issues. 

The consultation response does not indicate 
support for a large extension of the removal of 
permitted development rights in NSAs—that 
sounds like a double negative. I think that there is 
consensus that the current permitted development 
rights restrictions should be maintained in NSAs. 
Extension of the removal of permitted 
development rights has not been a controversial 
issue. 

Cathie Craigie: Is it intended that the 
regulations will be subject to the affirmative 
procedure? 

Judith Morrison: No. They will be subject to the 
negative procedure. 

Cathie Craigie: When do you expect the 
regulations to be introduced? 

Rhona Brankin: We are keen to develop 
regulations as soon as the bill is enacted. 

Cathie Craigie: How will you engage with 
members of whichever parliamentary committee is 
involved in the process? 

Judith Morrison: Under the negative 
procedure, the regulations would be made and 
would be subject to the Parliament’s power to 
annul them. 

Cathie Craigie: Do the ministers intend to 
publish draft regulations? 

Rhona Brankin: That would not normally be 
done as a matter of course, but we would be 
prepared to consider doing so if the committee 
thought that that would be helpful. 

Tricia Marwick: Given what the convener and 
Cathie Craigie have said, it is likely that the 
Communities Committee will not consider the 
regulations. The Environment and Rural 
Development Committee will be the most likely 
recipient of them, but that committee will come to 
the subject even colder than the Communities 
Committee would. Do you therefore agree that it 
would be right and proper for the regulations to be 
subject to the affirmative procedure to allow the 
Environment and Rural Development Committee 
as much time as possible to consider them? Will 
you reconsider your intended approach? 

Rhona Brankin: We could do so, but our 
current view is that the negative procedure will be 
used. 

The Convener: I am sure that the committee 
will reflect on what has been said. 

Euan Robson (Roxburgh and Berwickshire) 
(LD): We have spent a little time on management 
strategies, on which I will wrap up a couple of 
points. A target date of 2010 has been talked 
about; I presume that the minister will, with a light 
touch, encourage people to meet that target rather 
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than making it mandatory. Highland Council 
suggested that a management strategy might 
cover more than one NSA, particularly if NSAs 
were near one another. Does the Executive have 
an open mind on or oppose that idea? Does the 
Executive see sense in the proposal? 

Rhona Brankin: The proposal is a possibility. 
As you know, national parks will have particular 
issues in thinking about how NSAs will fit in with 
them. It will be important for local authorities to 
work together to develop management strategies. 

The target date by which we would like local 
authorities to develop management strategies is 
2010, but that will depend on the extent to which 
boundary changes are proposed. We hope to take 
in as quickly as possible the existing NSAs under 
the new legislative framework. That will probably 
happen on the basis of a limited consultation with 
SNH. After that, if boundary changes were 
suggested, a full consultation would have to be 
held, which would involve communities, local 
authorities, key stakeholders and a range of 
executive agencies. We are looking to 2010, but 
we need to keep a close eye on how that 
progresses. 

Patrick Harvie: Notwithstanding Highland 
Council’s concern about the practicality of the 
target of 2010, the Association for the Protection 
of Rural Scotland suggested that it would be more 
realistic to expect councils to meet the target if the 
Executive were to create a sustainable 
development fund along the lines of what has 
been done south of the border. Has that been 
considered? 

Rhona Brankin: We are aware of what happens 
south of the border and we could consider such 
measures, but we have made no final decisions. 

Patrick Harvie: When do you expect to make a 
decision? 

Rhona Brankin: I cannot comment on that. 
Suffice to say that we need to have the most 
appropriate way of funding the work. 

Patrick Harvie: So you intend to consider such 
a measure. 

Rhona Brankin: We will consider it. 

Scott Barrie: I will be totally honest: I have 
much sympathy with the evidence that we heard 
about the fact that the name “national scenic area” 
is a bit of a nothing name that does not conjure up 
what it symbolises. What consideration was given 
to changing the name “national scenic area”, 
which some witnesses have suggested does not 
encapsulate the concept? 

Rhona Brankin: I am slightly bemused by that; 
the name was not a great issue in our 
consultation, but it popped out in the committee’s 

evidence. When you told me in conversation that 
people had concerns about the name, I was a bit 
surprised. 

Key differences exist between areas of 
outstanding natural beauty and national scenic 
areas. The term “national scenic area” describes 
what is in the tin, because scenery is key. The 
powers that relate to each designation are 
different. Areas of outstanding natural beauty in 
England and Wales tend to be lower-lying areas 
that have distinct pressures on them—many 
contain areas with large populations and share 
key management issues. Areas of outstanding 
natural beauty would encompass places such as 
the Isle of Wight, the South Downs and the 
Hampshire coast, where there are big population 
pressures. Clearly, we have national park 
designations in places such as Loch Lomond and 
the Trossachs where there are big pressures on 
numbers. However, some of the issues that are 
covered are different. Our view has been that the 
term “national scenic area” effectively describes 
areas that are hugely important for Scotland 
because of their scenery. 

10:15 
Scott Barrie: I think that you accept that the 

term “national scenic area” was an issue for some 
of the witnesses. It is interesting that the issue did 
not crop up in the consultation. The committee 
may wish to return to the matter. The term does 
not necessarily convey what the area is, so we 
could perhaps come up with another form of 
words. 

How have you sought to strike a balance 
between protecting the landscapes and the 
socioeconomic needs of communities in the 
areas? 

Rhona Brankin: We are clear that we must 
strike an appropriate balance. Our view is that the 
national scenic area will not, of necessity, put an 
absolute brake on development. The issue of wind 
farms is obviously contentious at the moment. It is 
about striking the right balance and ensuring that 
national scenic areas are taken into consideration 
appropriately when local authorities make a 
decision. 

Sally Thomas: When an area of land is 
designated as a national scenic area, a 
requirement will be placed upon the planning 
authority to pay special attention to the 
designation. Special attention must be paid to 
safeguarding or enhancing the character or 
appearance of the NSA. The fact that an area has 
been designated as an NSA becomes a material 
consideration in any development or in proposals 
that the local authority may receive or may 
promote, which means that NSA designation 
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becomes part of the balancing mechanism. The 
designation does not put an overriding 
requirement on the local authority or the planning 
authority to veto any development as such, but it 
becomes a consideration that they must take into 
account and to which they must give due weight, 
along with all other considerations, when they 
make decisions. 

Rhona Brankin: That would include planning 
guidance and a range of other considerations. 

Scott Barrie: To some extent, this gets to the 
nub of what the designations do. When you say 
that the authority must “give due weight” to the 
designation, the question is: what weight? I take 
the point that there is not an overriding veto, but 
can the designation be considered and ignored, 
must it be considered and acknowledged, or must 
it be considered and acted upon? There is a 
hierarchy of weights that could be given to the 
designation; the issue is how we find out what the 
levels are, so that communities know what the due 
weight is that is given to the designation. We must 
get some detail on that balance. 

Rhona Brankin: Obviously, I am not a planning 
minister. Work on the issue and discussion 
between planning officials and officials in the 
Environment and Rural Affairs Department has 
been going on for some time. Sally Thomas may 
wish to comment on material consideration. 

Sally Thomas: Guidance on that particular 
balancing act would be included in guidance that 
ministers would subsequently issue to planning 
authorities. 

Scott Barrie: That seems to be fundamental. 
There is no point in having the designations—
whether we stick with the proposed name or call 
them something else—if they do not make any 
difference. Going through all this palaver to 
designate an area would be pointless if the 
designation could be ignored. It is important that 
there is some meat in the guidance and that we 
get sight of what will be in the guidance. 

Rhona Brankin: That is right. The guidance will 
be key. 

Dave Petrie: Could I give an example? There is 
a lot of controversy not just with wind farms, but 
over the Beauly to Denny line and high pylons. 
Would you see that as a conflict? 

Rhona Brankin: In that situation, the local 
authority would have to examine a range of 
material considerations, including the NSA 
designation and other planning guidelines. 

Sally Thomas: I would not want to comment on 
a specific case, but for Beauly to Denny there may 
be other material considerations, such as national 
considerations, that have to be included in the 
balancing act. There is a range of different 

considerations, of which an NSA designation 
would be one. That is why the guidance will be 
important. It will clarify for planning authorities how 
to approach the situation and what due weight to 
give an NSA designation in relation to other 
designations and policies. The scales must always 
be balanced by consideration of what the 
development is. It is difficult to talk in specifics. 

John Home Robertson (East Lothian) (Lab): 
Scott Barrie referred to the socioeconomic needs 
of rural communities. I think that the minister will 
recognise that there is a perception in much of 
rural Scotland that Scottish Natural Heritage can 
be a rather tiresome bureaucracy run by fairly 
well-paid graduates—based previously in the city 
of Edinburgh and now in the city of Inverness—
who may have limited sympathy for those who 
make their living in remote areas, whether they are 
farm workers or crofters for example. Can she give 
any reassurance that NSAs will not be just another 
bureaucratic burden on people who live and work 
in the Highlands, the Borders and other such 
places? 

Rhona Brankin: John Home Robertson will be 
familiar with the basis on which we set up national 
parks. There was a huge amount of discussion to 
ensure that, in introducing national parks, we do 
not create areas of Scotland that are in effect 
pickled in aspic and in which the employment 
opportunity needs of the local community cannot 
be met. We legislated specifically to ensure that 
sustainable economic development would be part 
of the consideration of national parks. It is vital that 
we can maintain and develop populations in rural 
Scotland and that sustainable development is not 
held back. 

The key idea is sustainable development, and I 
can give the example of fish farming. We have 
been working hard with environmental NGOs and 
fish farmers to ensure that we have a sustainable 
fish farming industry in the Highlands and Islands. 
There is no intention for NSAs to inhibit 
sustainable development in rural Scotland. 

John Home Robertson: That is helpful, and I 
hope that that message can be conveyed 
throughout the ranks of Scottish Natural Heritage. 

I have three specific questions. You have 
already referred to wind turbines. The Executive is 
rightly seeking to protect special landscape 
areas—that is what NSA designations are about—
but it is also promoting the use of renewable 
energy in Scotland. Those two objectives will, on 
occasion, come into conflict. The question is 
whether the NSA designation will be robust 
enough to protect relevant landscapes while 
ensuring that the Executive meets its renewable 
energy targets. How will you make that happen? 
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Rhona Brankin: That is up to the planning 
process, and guidance should enable local 
authorities to take their decisions while taking a 
range of issues into consideration. 

John Home Robertson: And the buck will stop 
with Johann Lamont? 

Rhona Brankin: I could not possibly comment. 
However, as you know, there is specific guidance 
on renewable energy. 

Sally Thomas: Our evidence is that the majority 
of developers are avoiding submitting wind farm or 
renewables proposals within NSAs because they 
know that landscape is given more consideration 
in those designated areas. The evidence is that 
the majority of proposals are for areas outwith 
NSAs. 

John Home Robertson: Will the duty on 
planning authorities extend below the low water 
mark or will that remain with the Crown Estate 
commissioners? 

Rhona Brankin: Proposals are being 
considered to transfer fish farms, for example, to 
local planning authorities. 

John Home Robertson: So the intention in the 
bill is that NSAs will be related to their adjacent 
sea areas—estuaries and suchlike. 

Judith Morrison: The proposed amendment will 
not extend the role of planning authorities below 
the low water mark as such. Where functions 
under the Planning etc (Scotland) Bill will be 
exercisable below the low water mark, the 
provisions will apply to areas designated as NSAs 
that contain water below the low water mark. 

John Home Robertson: Might there be a case 
for considering an amendment to ensure that the 
legislation explicitly covers estuaries, sea lochs 
and suchlike? 

Judith Morrison: Do you mean an amendment 
to the designation provisions? 

John Home Robertson: Yes. 

Judith Morrison: We believe that our 
amendment is already capable of doing that and 
nothing further is required. 

John Home Robertson: We might need to 
explore that further, but it is helpful as far as it 
goes. 

Rhona Brankin: We are happy to do that. 

John Home Robertson: Forestry and 
agriculture are not covered by planning law, so 
agricultural and forestry land use is not subject to 
planning controls of any kind. How will land 
management contracts and the Scottish forestry 
grant scheme protect and promote landscape 
interests in NSAs? 

Rhona Brankin: The designation of NSAs will 
be taken into consideration when regional policy 
on land management is developed and in the 
development of land management contracts. 

John Home Robertson: Forestry management 
is probably the most graphic example. It is 
particularly important in a national scenic area that 
the planning of forestry planting—tree species, the 
layout and the margins—should be managed 
sensitively. Up to a point, that can be controlled by 
the Forestry Commission through planting grants, 
but if a private landowner decides to do without 
the planting grant, there is nothing to stop him or 
her planting what they like where they like. What 
more can be done to ensure the sensitive 
management of forestry planting in national scenic 
areas? 

Rhona Brankin: The majority of planting would 
take place with reference to land management 
contracts. As you know, forestry will come into the 
new Scottish rural development plan so that when 
people apply for forestry grants, they will come 
from the rural development plan pot. There will 
have to be clarity in land management contracts 
about appropriate forestry activities. 

You asked what would happen if a land 
manager were to go ahead with a proposal to 
develop forestry in a national scenic area without 
accessing grants. I do not know whether you are 
referring to a specific issue, but although a land 
manager could plant forestry within an NSA 
without making use of the available grants, I would 
not expect that to be very common. 

10:30 
John Home Robertson: That is a slight worry 

and it may be something that we need to look at. I 
remember a case in my constituency, a long time 
ago, in which a whole hill farm in the Lammermuirs 
was planted with Sitka spruce. The Forestry 
Commission would not pay a planting grant for it, 
because they thought that it was inappropriate, but 
the landowner still thought that it was worth his 
while to do so because of the tax breaks that were 
available at the time. That is ancient history, but I 
wonder what would prevent somebody who really 
wanted to do so from ignoring the whole policy 
and planting a great square block of Sitka spruce, 
Douglas fir or whatever it may be, in an 
inappropriate bit of a national scenic area. Would 
not that make a mockery of the whole business? 

Rhona Brankin: That kind of blanket planting 
took place, as you rightly said, in response to the 
tax situation. 

John Home Robertson: That was the Tories. 

Rhona Brankin: That tax situation clearly does 
not pertain now. I know from my previous 
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experience as minister with responsibility for 
forestry that Mr Home Robertson is well aware of 
our current forestry strategy, which clearly 
emphasises the importance of having the right 
trees in the right place. 

Sally Thomas: We may be straying into a rather 
more complex area to do with bringing forestry 
and agricultural activities under planning control.  
Even were the amendment to come into force, the 
situation would not change in any way with regard 
to the requirement or non-requirement for any type 
of planning consent for forestry activities. 

With regard to land management contracts, 
there will be an assessment process for all 
applications that come in under tier 3. If an area is 
within a designated NSA, or indeed within a 
national park or any other designation, that factor 
will be considered as part of the assessment 
process, and it might be considered positively or 
negatively depending on the proposal that is being 
made. The proposal may have either a negative or 
positive impact on the NSA, but that will be 
factored into the assessment process for the 
applications that come in from land managers. 

Rhona Brankin: In essence, we are taking a big 
step forward in land management by developing 
land management contracts. We are beginning to 
be able to plan land management in a much more 
integrated way than we have done in the past. 

John Home Robertson: I suspect that we will 
have to return to that point. The system that you 
have described works only where there is a land 
management contract—where the farmer or 
forester has entered into a contract with the 
Scottish Executive—and in the absence of such a 
contract there will be a problem. What seems to 
have emerged from the questions is that while you 
might be able to prevent the development of 
inappropriate wind turbines in an NSA, if there is a 
bloody-minded landowner who is hellbent on 
blanket forestry or some other type of land use in 
an NSA, there is not an awful lot that you can do 
about it. 

Rhona Brankin: As has been said, the situation 
is no different. There has been no proposal to 
bring those forms of land management within the 
planning framework. I do not know whether 
evidence has been led that that should happen. 

Christine Grahame: I refer you to the 
Government’s consultation paper, “Enhancing Our 
Care of Scotland’s Landscapes”, which states: 

“We propose that SNH and local authorities should have 
the power to consider and bring forward proposals for new 
NSAs.” 

As it stands, the proposed amendment, which 
seeks to insert new section 263A into the Town 
and Country Planning (Scotland) Act 1997, 
appears to indicate that the role of SNH, local 

authorities and any other prescribed persons—I 
shall come to that later—will be much less 
proactive. Proposed new section 263A(6) states: 

“Before issuing a direction under subsection (1) or (5), 
the Scottish Ministers are to consult” 

those bodies. Consulting them is very different 
from bringing forward proposals. Will the minister 
comment on that? 

Judith Morrison: The reason why there is 
nothing in the amendment that empowers SNH or 
local authorities to make proposals is that it is not 
considered necessary to specify that provision. 
With their existing powers, they are capable of 
making proposals to ministers, who retain control 
of the designation process and are required to 
consult other parties as part of that process. One 
of my colleagues might want to say more about 
what is intended for making proposals. 

Sally Thomas: Clearly, SNH is the ministers’ 
natural heritage adviser and it has the national 
overview, which is relevant to national scenic 
areas. We would expect the impetus for proposals 
for new NSAs to come from SNH in consultation—
and, I hope, partnership—with the relevant local 
authorities. If a local authority wished to make 
proposals independently, obviously ministers 
would consider those and consult SNH. There is 
nothing in the proposed amendment that would 
prevent SNH or local authorities from making 
proposals for designation. 

Christine Grahame: With respect, would it not 
be helpful if there was more clarity in the proposed 
amendment? I hear what is now on the record, but 
would it not be better if the bill stated not just that 
ministers may 
“by direction designate the area”, 

but specified that other interested parties, such as 
Scottish Natural Heritage, may propose NSAs for 
consideration? 

Sally Thomas: We would certainly include that 
in guidance to encourage it. However, as Judith 
Morrison said, this is a drafting issue. Others are 
not specifically included in the amendment 
because powers already exist elsewhere in that 
regard. That is not to say that the relevant powers 
do not exist; they are just not specified in the bill. 

Christine Grahame: So what you say should 
allay the concerns that various authorities and 
agencies have raised that the bill is not specific 
enough. The powers will be in the regulations—
that is now on record in the Official Report. 

Rhona Brankin: It will be important that we 
make a point of providing clarity in the guidance. 
There is certainly no intention of restricting 
people’s ability to make proposals. In essence, we 
want the bill to become enabling legislation. 
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Christine Grahame: You can see where there 
might be a conflict, though. For instance, to go 
back to the issue of wind turbines, there might be 
a conflict with ministers about an area that has not 
been designated but which a local authority wants 
to designate. I can foresee issues arising in such 
situations. 

Rhona Brankin: Clearly, we would have to take 
advice on that. The proposal to designate would 
be made on the basis of consultation having taken 
place. 

Christine Grahame: I do not want this to trail 
on, but what would be the timescale for consulting 
and taking decisions on making a designation? Let 
us say that a local authority wanted an area to be 
designated as an NSA and somebody was 
breathing down its neck, wanting to build wind 
turbines or something that the local authority 
considered would not be good for the 
environment. How long would the consultation and 
so on take? 

Rhona Brankin: The normal period that a local 
authority would take for a consultation is in the 
region of 12 weeks. I would not dictate to local 
authorities, but clearly they would be expected to 
undertake appropriate consultation and we would 
hope that it would not be a long, drawn-out 
process. 

Christine Grahame: And I presume that, in the 
meantime, any plans for development that might 
be impeded if an area were an NSA would not 
proceed. Is that what you are saying? 

Rhona Brankin: If an area was not designated, 
the existing planning guidance on designation 
would be the material consideration. 

Christine Grahame: Right. A local authority 
might try to take out an interdict. 

The proposed amendment states that the others 
to be consulted are 
“Scottish Natural Heritage, and … such other persons as 
are prescribed.” 

Which persons do you have in mind? 

Rhona Brankin: Local authorities will be hugely 
important and, of course, local communities. We 
are keen to set out how local people can get 
access to information and to ensure that they do. It 
will be important to set up a consultation as quickly 
as possible. A range of other bodies will also be 
involved, such as Government agencies—for 
example, Historic Scotland—local enterprise 
companies perhaps and local environmental 
NGOs. We want to make the consultations as full 
and inclusive as possible. 

Christine Grahame: Local authorities and the 
National Trust for Scotland are major players. 
Would it not be useful to list them on the face of 

the bill? You have named only Scottish Natural 
Heritage but it is important to put other main 
players in the bill as well. 

Rhona Brankin: We think it will be adequate to 
put them in guidance, but I assure you that we are 
absolutely committed to full and inclusive 
consultation. John Home Robertson expressed the 
concern that sometimes, in some areas, a 
designation is perceived as a potential limitation. 
We need to ensure that communities are fully 
aware of the proposals and their implications so 
that they can make their views known. The 
process is important. 

Christine Grahame: In such situations, there is 
often—although not always—a degree of conflict. 
If the minister makes a decision that various 
agencies, or perhaps all of them, do not 
particularly like, how will that be resolved? There 
are no procedures for appeal, mediation or review, 
so there will be no resolution. Subsection (6) of the 
proposed amendment just says that ministers 
have to consult before a direction is made. 

Rhona Brankin: Yes, well, that is one of the 
tough things about being a minister; sometimes 
we just have to make decisions and live with the 
consequences. That is why we are committed to 
ensuring that there is full consultation on national 
scenic areas. Communities will benefit from such a 
designation and there will be huge benefits to 
Scotland’s landscape by regularising this legal 
area. Thorough consultation will be important but, 
at some stage, ministers will have to make a 
decision based on that. 

Christine Grahame: I am thinking about when 
an NSA is varied or cancelled. People might think 
that the situation is settled, but then the NSA might 
be extended or shrunk, or the area no longer 
designated as an NSA. That would have huge 
implications for the value of people’s properties, 
their businesses and so on. I presume that people 
would have redress to the courts if such a decision 
had commercial ramifications. 

Judith Morrison: The matter being one within 
the discretion of ministers, there might be resort to 
the court if ministers had not exercised their 
discretion properly. 

Christine Grahame: How will you make that 
clear to people? There is a bit of confusion about 
access to the countryside and freedom to roam. 
We get the adverts about it and so on, and they 
are all right, but many people still do not 
understand. How will you ensure that people 
understand about NSAs and their benefit to 
tourism and local interests? 

Rhona Brankin: On access to the countryside, 
we have to continue to get the message over. We 
are beginning to get it over but there is still a way 
to go. 
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If there is to be a change to NSA boundaries, 
there will be consultation throughout the 
community, which will raise awareness. The 
creation of NSAs will be of economic benefit to an 
area and local authorities are keen to be able to 
link them with their tourism industry, as has 
already happened in Dumfries and Galloway. 
Local authorities will be keen to maximise the 
benefits that might be afforded to them by NSAs in 
their areas. 

Christine Grahame: I asked how you would 
ensure that. How will you publicise it? 

Rhona Brankin: It would be up to local 
authorities to do that. 

Christine Grahame: So it is a local authority 
job. 

Sally Thomas: Part of that will come through 
the consultation process itself. An NSA 
designation does not impact in any way on an 
individual’s right to access the outdoors under the 
Land Reform (Scotland) Act 2003. 

Christine Grahame: No, that is a red herring. I 
am thinking about how it would impact on what 
someone is able to do to their property and land. 
National park designation has quite an impact on 
the people living in the national parks and they are 
not always happy about it. I just wondered how 
you would get that understood by local people. I 
would think that there would be stringent planning 
restrictions in an NSA.  

10:45 
Sally Thomas: In Dumfries and Galloway, the 

local communities have seen the management 
strategies and the refreshed interest in the NSAs 
in their area as very much a positive thing. At an 
individual level, it has been beneficial in assisting 
farmers to attract visitors to their area to access 
the countryside to undertake the quieter 
recreational countryside pursuits—walking, bird-
watching and so forth. VisitScotland and the 
tourism industry have latched on to it as an 
important factor in marketing the area as 
somewhere to visit. 

Dave Petrie: On general landscape issues, 
what constitutes an NSA is a matter of judgment. 
In fact, it can be an ever-changing picture. Does 
the current suite of NSAs represent the best of the 
scenery in Scotland? Do the public see being 
designated as an NSA as an accolade? 

Rhona Brankin: Because there has not been 
much traffic and activity around the 40 NSAs, 
there are probably issues locally about the extent 
to which communities actively benefit from NSA 
designation. That is why management strategies 
will be so important. It is one thing to have an 
NSA, but many things can be done and put in 
place to maximise the benefit of that designation. 

As I understand it—I will get my officials to give 
you more details—there was a fair degree of 
consensus about the 40 NSAs that are in place, 
which have existed for a number of years. I am 
open-minded about any new applications that may 
be made. 

Sally Thomas: The areas in the existing suite of 
NSAs were identified for their outstanding scenic 
qualities in a national context; however, there may 
be issues about whether the boundaries are 
correct or whether additional areas should be 
accorded NSA status. For that reason, one of the 
earliest jobs that we want local authorities to do is 
to review the boundaries of the 40 existing NSAs 
to ensure that the current boundaries—which have 
been in existence for a long time—best achieve 
their purpose. We hope that, once that review is 
complete, any opportunities to create new NSAs 
will be taken. 

The designation is for the best of Scotland’s 
landscapes; it is not intended to be representative 
of all of Scotland’s landscapes. That distinction 
was made back in the 1970s, when the initial work 
was done. The NSAs were not set up to represent 
every different type of landscape in Scotland, but 
certain types of landscape may be 
underrepresented. As the policy develops, SNH 
and the local authorities may feel that other types 
of landscape equally merit the protection that can 
be afforded by NSA designation. 

Dave Petrie: Will you elaborate on how you will 
carry out consultation on the boundaries? What 
sort of work will be put in to come up with a view of 
what is appropriate as an NSA? 

Sally Thomas: We will include the detail of the 
consultation in the guidance, but we expect local 
authorities to work closely with SNH and other 
national bodies to assess the environmental and 
landscape interest. We also expect them to 
consult fully their local communities and local 
stakeholders to establish how they value the 
landscape, how they use it and what benefits they 
feel that it has for them. We expect it to be a dual 
process. There will be a national consultation to 
consider the landscape in the national context, but 
we will also have to consider those who live and 
work in that landscape. Therefore, the consultation 
will need to have a strong local focus. 

Dave Petrie: Do you envisage a timescale for 
reviewing the boundaries? Would you set a 
boundary, then, in a few years’ time, decide that it 
was not appropriate? Will there be an on-going 
review process? 

Sally Thomas: We could put in place a cyclical 
review process and say that the boundaries 
should be reviewed every so many years. 
However, the development pressures in the areas 
are such that it is unlikely that the boundaries 
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would have to be reviewed at frequent intervals. It 
is unlikely that there will be a constant nibbling 
away at the boundaries that would make a review 
necessary every two or three years. We are 
looking at a longer timescale than that. 

Dave Petrie: SNH said that NSA status should 
be a positive enabling tool, rather than a restrictive 
designation, and could be a lever to bring in funds. 
How might that work in practice? 

Rhona Brankin: Consultation is hugely 
important in engaging communities in considering 
the importance of the area and landscape in which 
they live. Given what John Home Robertson said, 
you will be aware that in some areas NSA 
designation may be seen as negative. 
Consultation will be hugely important in pointing 
out the potential benefits for communities. The 
pilot work that has been done in Dumfries and 
Galloway will be helpful in that regard. 

It is all very well for Scottish ministers and the 
Parliament to recognise the importance of 
Scotland’s landscape, but there has to be local 
buy-in. I have already talked about some of the 
benefits that have accrued in Dumfries and 
Galloway, where NSA status has enabled the area 
to lever in funding from the Heritage Lottery Fund. 
Work has been done with VisitScotland to 
maximise the benefits of NSA designation for the 
local tourism industry. I would expect such work to 
be taken forward. 

Sally Thomas: There will obviously be a limited 
pot of funds for land management contracts. In 
NSA-designated areas, works that contribute to 
landscape could be a positive factor in the 
assessment of applications. 

Dave Petrie: I return to the point that Sally 
Thomas made about perhaps discouraging wind 
farms in NSAs. How would you overcome the 
problem of conveying electricity to the grid where 
an NSA might have to be crossed? 

Rhona Brankin: We did not say that we would 
discourage wind farms in NSAs. That would be a 
decision for the planning authority, which would 
have to take into consideration a range of factors 
and guidance. We said that, currently, it appears 
that NSA status is being taken into consideration 
in the application process. However, NSA status in 
itself does not mean that there can be no such 
development. 

Dave Petrie: I take your point.  

There is an issue not just with wind farms but 
with conveying electricity. 

Rhona Brankin: Sure. A balance has to be 
struck. 

Dave Petrie: How will NSAs be linked to other 
rural development policies in Scotland? 

Rhona Brankin: One of the key areas that must 
be considered is natural heritage designation. A 
review is taking place and the Scottish landscape 
forum is considering how that relates to the NSAs. 
We have talked about the development of land 
management contracts, which will have an 
important relationship with NSAs, given that land 
managers will increasingly be able to access 
support for undertaking environmental 
improvement. Therefore, NSAs will link into the 
land management contract process. Clearly, NSA 
designation is potentially important in developing 
local tourism strategies. We have seen that clearly 
in what has happened within the national parks 
and in Dumfries and Galloway.  

NSA designation will fit in with a range of 
national developments, such as land management 
contracts, and local policies, such as tourism and 
enterprise policies. Discussion will have to take 
place on how the designation links in with the 
current natural heritage designation review. 

Dave Petrie: Have you had any consultation 
with VisitScotland, which is always considering the 
possibility of reviewing its boundaries? Is there 
any relationship? 

Rhona Brankin: I do not have information on 
the views that VisitScotland has given us, but I can 
provide that for the committee, if it would be 
helpful. 

Tricia Marwick: All the national scenic areas 
that are on the list are fairly large in terms of 
hectares. I have no problem with that, but some 
areas of outstanding beauty, such as waterfalls, 
are a lot smaller. Some waterfalls may be included 
in the areas that are on the list, but many beautiful 
waterfalls, which to my mind would make it on to 
any list of outstanding natural beauty, may not be 
included. I wonder whether the designation is 
predisposed to large areas and the management 
of large areas or whether future lists may 
designate much smaller places, such as 
waterfalls. 

Rhona Brankin: It is difficult for me to predict 
what might be included in the future, but I suspect 
that we will have suggestions about designation 
for areas where particular pressures and issues 
arise and where the consultation has thrown up 
problems that may be helped by designation. 

Sally Thomas: I do not think that the size of an 
area is an impediment. Whether ministers 
determine to confirm a designation will depend on 
the scenic qualities of the area, the case that is 
made and the support or otherwise that is shown 
through consultation. If an area is small, that will 
not of itself necessarily preclude designation. We 
do not propose to set any upper or lower 
thresholds for designation that relate to the 
number of hectares. 
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Rhona Brankin: One issue is whether a specific 
planning matter arises for the area. 

Judith Morrison: In addition to considering 
scenic value, ministers would, in designating areas 
as NSAs, consider whether special protection 
under the bill is appropriate. 

Tricia Marwick: I am grateful for the assurance 
that smaller areas could well be on the list in 
future. 

Rhona Brankin: I am trying to think of the 
waterfall in your neck of the woods. 

Tricia Marwick: We have none in Fife, I am 
afraid, but I visited a few waterfalls during the 
summer, so I can give you my list. 

Rhona Brankin: Now that you have said in 
public that there are none in Fife, somebody will 
definitely write to you—there must be one 
somewhere. 

Scott Barrie: I return to the point about 
boundaries that has been raised. When we took 
evidence before the summer, the representatives 
of the Cairngorms National Park Authority 
suggested that a meeting should be held between 
the Executive, the national park authorities and 
Scottish Natural Heritage to consider the 
reservations that have been expressed about the 
NSAs—or whatever we may call them later—that 
overlap with national park boundaries and whether 
those designations are to be removed. Have there 
been any further discussions on that issue? 

Rhona Brankin: Yes, discussion has been on-
going. We will continue to liaise closely with the 
national park authorities because we realise that 
issues arise about the differences between what is 
permitted in an NSA and in a national park. 

Sally Thomas can give more details about the 
discussions. 

Sally Thomas: We met the two national park 
authorities and SNH to discuss that specific issue. 
To start at the end, the conclusion of the meeting 
was that the best way in which to deal with the 
issue about national parks and national scenic 
areas is through boundary reviews, which will be 
done on a case-by-case basis. As proposals are 
made following consultation, it will be decided 
whether overlapping designations should remain 
in place. 

We still have to consider one or two issues with 
the national parks, not least of which relates to 
permitted development rights, which for certain 
activities are removed within NSAs, but not within 
national parks. Therefore, the removal of the NSA 
designation would permit categories of 
development within the area that have not been 
permitted for 25 years or so. How we handle the 
permitted development rights is an issue on which 

we need further discussions. That was the nub of 
the meetings. We are in correspondence with both 
the national park authorities and SNH on the 
matter. 

The Convener: That concludes the committee’s 
questions. I thank the minister and her officials for 
attending. I am sure that the committee will reflect 
on all that they have said today and give due 
consideration to their points as we consider the 
issue further at stage 2. 

I suspend the meeting for five minutes to allow 
the Deputy Minister for Environment and Rural 
Development to leave and the Deputy Minister for 
Communities to join us. 

11:01 
Meeting suspended. 

11:06 
On resuming— 

The Convener: The committee will now take 
evidence on local authority interest cases from 
Johann Lamont, the Deputy Minister for 
Communities, whom I welcome to the committee. 
The minister is accompanied by Andy Kinnaird 
and Tim Barraclough of the Scottish Executive. 
Minister, do you have an opening statement or are 
you content for us to start asking you questions? 

The Deputy Minister for Communities 
(Johann Lamont): I will say something briefly, 
because there are technical issues on this subject. 
Members will know that in the Executive’s 
discussion on the bill thus far we have—with the 
agreement of the committee—placed a lot of 
emphasis on culture change and the importance of 
partnership working. We recognise the significant 
roles that we all have in relation to that. There is 
no doubt that local authorities are a key partner in 
that culture change. I will make a small plug and 
mention that I had the privilege of visiting the 
planning department at the City of Edinburgh 
Council last week, to see its e-planning process, 
which was wonderful. We have secured £12 
million of funding in partnership to roll e-planning 
out throughout the country. That is a good 
example of culture change and engagement with 
the planning process, which will facilitate people to 
be more involved.  

I wish to say something about the statistics on 
local authority interest cases. Members will be 
aware that around 50,000 planning applications 
are lodged annually in Scotland, of which local 
authorities resolve to grant about 330 in which 
they have some form of interest. About 5 per cent 
of those applications are currently notified to 
ministers. On top of that, though, where a planning 
authority wants to carry out development, it does 
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not make a formal application for planning 
permission; instead it follows the notice of 
intention to develop procedure and advertises the 
proposal in the local press. Councils pass about 
450 developments each year through the NID 
process. Of those, around 31 per cent are notified 
to ministers. 

Planning authorities must carry out a range of 
developments in the exercise of their duties. They 
own significant amounts of land within their areas 
and often it is appropriate or necessary to release 
some of that land for much-needed development. 
Councils must respect the formal process and 
inherent fairness of the planning system and treat 
any planning application in which they have an 
interest in exactly the same way as they would any 
other private development. I acknowledge that 
planning authorities do so in the vast majority of 
cases. However, we know from evidence and from 
our dialogue in the committee that there can be a 
perception that if a local authority is involved in a 
contentious development, it is a challenge to the 
local authority to be completely impartial.  

On our reform commitments, in our white paper 
last year we gave our commitment to a fairer, 
more balanced planning system—a system that 
will deliver the sustainable development that 
Scotland needs and will ensure that local people 
are properly included and listened to in the 
decision-making process. We promised to bring 
key improvements to the way in which 
developments are proposed and managed through 
the planning system. In the white paper, we said 
that the Scottish Executive will focus particular 
attention on any proposals in which the local 
authority will gain a capital receipt as a result of 
development. In future, formal planning permission 
will be required for all development proposals in 
which the local authority for the area is the 
developer, is the landowner or has some other 
financial interest. That means that all local 
authority developments will be subject to the wider 
reforms of our planning modernisation package, 
such as the requirement—in some cases—for pre-
application consultations and mandatory public 
hearings.  

Where a local authority wants to grant planning 
permission on a local authority interest case but 
the proposal either constitutes a departure from 
the development plan or is the subject of a 
substantial body of objections, the authority must 
first notify Scottish ministers, who will consider 
whether to call it in for their own determination. We 
also propose a new enhanced level of local 
scrutiny prior to notification: the authority must 
inform objectors of its decision to grant planning 
permission and its reasons for reaching that 
decision; the objectors will be invited to comment 
on those reasons and make further 
representations to ministers if they consider that 

their views have not been properly dealt with by 
the council; and thereafter, if the authority is still 
minded to grant consent, it should notify ministers. 
We will publish guidance to local authorities 
setting out ministers’ expectations about the 
quality of councils’ assessments of those planning 
applications and clarifying the circumstances in 
which the proposals must be notified to ministers. 
The guidance will also set out the circumstances 
in which ministerial call-in of planning applications 
will be possible, or even likely, subject to 
consideration of all relevant issues. 

Following royal assent, we intend to take early 
action on all of that by revoking the regulations 
that set out the NID process, which is unique to 
local authority developments, and by issuing a 
notification direction to ensure those 
developments are subject to the new enhanced 
scrutiny. As ever, I am happy to discuss any 
aspects of the proposals with the committee.  

The Convener: Thank you. Members have a 
number of questions for you. One of the 
successes of the proposed changes to the 
planning process has been that the Executive has 
tried hard to consult people and be up front at an 
early opportunity about the changes that are being 
made. Is there a reason why the bill as introduced 
did not cover developments in which local 
authorities have an interest? 

Johann Lamont: I have indicated what the 
white paper says and what the bill proposes. We 
must consult and we must listen, but we must also 
reflect on what is being said and where possible 
respond. We often respond at stage 2 to what has 
been said at stage 1 and through the committee 
process. In this process, we are keen to give the 
kind of assurance that people are seeking about 
local authority involvement and engagement. I 
have said previously that there are two ways in 
which local authorities can be perceived in the 
process of a planning proposal. Sometimes, when 
a local authority takes a decision on behalf of a 
community and resists a development, it 
represents protection for a local community. There 
is frustration when the developer can then come to 
the centre. Sometimes, though, there can be a 
degree of cynicism about the role of a local 
authority when it has an interest in a development 
going ahead. Our experiences of local authorities’ 
involvement in planning can differ, which is 
perhaps reflected in the emphasis that people put 
on the role of local authorities. We have sought 
through the white paper to highlight those issues 
and through the bill to make concrete suggestions 
in response to them.  

The Convener: Did the Executive have any 
alternative proposals to the ones that have been 
brought forward? If so, what were they and what 
were the reasons for rejecting them? 
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Johann Lamont: This will test my memory. It 
would be fair to say that we would be content for 
our proposals to be tested through the committee 
and through debate. It is our judgment that these 
proposals meet the demands that are being made 
to address concerns about local authority interest 
cases. I am always open to hearing about other 
ways in which that might be done.  

Dave Petrie: You mentioned potential conflicts 
of interest. Will you explain how the proposals will 
allay the concern that has been expressed to the 
committee that there is an inherent conflict of 
interest in planning authorities deciding on 
applications in which they have an interest? You 
mentioned the statistics, but how would you allay 
fears or suspicion? 

11:15 
Johann Lamont: We have to accept that local 

authorities are planning authorities and are 
therefore responsible for planning. If we say that 
that leads to an inherent conflict of interests, we 
have to consider whether it is appropriate for local 
authorities to be planning authorities. I think that 
most people here share my view that local 
decision making should encompass local planning 
decisions. We charge the local authority with the 
general responsibility of doing good work on 
behalf of its community, and that is the context in 
which the local authority is challenged to meet the 
standards that are set and is monitored by us. I do 
not accept that there is an inherent conflict of 
interests. Local authorities have a critical role, and 
the challenge is to ensure that the tension 
between local decision making and the overview 
of that local decision making is resolved. 

Through enhanced scrutiny and the notification 
process, we are keen to ensure that an open and 
thorough planning assessment is carried out. 
Decisions have to be interrogated and the process 
must be seen to be open. The notification process 
also offers protection to local authorities, which are 
often charged with acting through self-interest 
even when they have made judgments that they 
felt to be balanced and in the best interests of their 
communities. The notification process means that 
people can be informed of decisions. We seek to 
make that process open and transparent. In 
addition, of course, local authorities have to 
explain their decisions on planning applications. 
That, too, will enhance the process. 

Patrick Harvie: I do not think that any of us 
would suggest that the existing situation is 
adequate, and I am pleased that the Executive 
has introduced amendments to address the 
concerns. However, in trying to build trust and 
confidence in the system, perception is everything. 
Having a local authority apply to itself for planning 
permission looks bad, does it not? 

Johann Lamont: No. 

Patrick Harvie: Has any consideration been 
given to bringing in some form of external view 
during the decision-making process, so that the 
planning authority gets the benefit of hearing from 
somebody who is responsible for planning but is 
not part of the planning authority and therefore 
does not have a vested interest? 

Johann Lamont: Any professionals in any walk 
of life are accountable for how they conduct 
themselves so, as professionals, local authority 
officials are accountable for how they conduct 
themselves. However, I think that we are getting to 
the nub of an important point. Local authorities 
have democratic accountability; they are elected 
by local people. Local authorities’ position in the 
system should be respected because it brings its 
own scrutiny with it. To bring in an independent 
external person would challenge the notion of local 
democracy. 

I can understand that local authorities, in certain 
circumstances, will have an interest, but if they are 
charged with responsibility for the well-being of the 
people in their area, they will not be putting the 
money in their hip pocket. When making decisions 
on planning proposals, local authorities have to 
show that those decisions are in the interests of 
people in their area. A balance will always have to 
be struck and local authorities will be held 
accountable. 

If the view on conflicts of interests were taken to 
its extreme, we would be saying that local 
authorities that have an interest in their own area 
could not make decisions on the very things that 
are most critical to people in their local area. Are 
we really saying that this should be about 
centralisation and allowing me to make basic 
decisions on what individual local areas should be 
like? Transparency and accountability have to be 
built in, but we also have to acknowledge the role 
of democratically elected local government. 

Patrick Harvie: In no way am I attacking local 
democracy and I certainly would not want to 
centralise and have ministers making all the 
decisions. However, we should accept that 
although a local authority has a legitimate planning 
function, it has other functions that could be in 
conflict with the planning function. If a planning 
authority is trying to carry out its planning function 
in a way that people can trust and have 
confidence in but it also has another interest in the 
case, surely it would be right to ensure that some 
kind of external view is brought into its 
consideration.  

Johann Lamont: You would have to define for 
me what that external view would be and what its 
authority would be. We want to invest in planning 
departments that understand their responsibilities 
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and discharge them appropriately and we want 
local elected representatives to reflect on the 
advice that they are given. I am not suggesting 
that that process should not be rigorous. I would 
go so far as to say that the critical role of planning 
within a local authority ought not to be 
compromised by a corporate view of a planning 
proposal. It is clear that people in the planning 
system have to be accountable on planning 
grounds for what they do. 

You have said that perception is everything, but 
I do not agree with you. We have to challenge 
perception. The best way to do that is through 
accountability, showing how the system works and 
getting people to engage in it.  

In certain circumstances, people say that the 
local authority has agreed something only 
because it is in its interest to do so. That points to 
the existence of a certain degree of frustration with 
the system. However, if the local authority has 
been persuaded that it is not in its interests to 
allow a development to happen in its area, the 
planning system allows a decision to be made in 
the centre. I am aware of as many circumstances 
in which people have been supportive of the 
reporter’s decision to overturn a local authority’s 
decision as circumstances in which people have 
been disappointed by that.  

We know that the issue is complex and is 
overlaid by a lot of issues. However, of central 
importance is the need to recognise the particular 
role of local authorities, given that they are 
planning authorities, and the importance of 
constantly striving to seek a balance between the 
need to show that the process was carried out in a 
particular way—bearing in mind the backstop in 
that process, which is that notification will occur 
under certain conditions, thereby allowing a further 
opportunity for scrutiny—and the capacity of a 
local authority to carry out the live work of 
planning, which is to do with shaping communities 
in a way that people want them to be shaped. That 
has to be a local thing.  

The Convener: Mr Petrie, can you finish your 
line of questioning on conflicts? 

Dave Petrie: I suspect that I know the answer to 
this, but I will ask it anyway. Is it likely that the 
planning authority would ever refuse permission 
for an application that it has submitted to itself? 

Johann Lamont: The fact that we are getting rid 
of NIDs and are enhancing scrutiny shows that we 
are saying that all planning applications should be 
taken seriously, regardless of their source. As I 
said already, the planning authority has a 
particular responsibility to scrutinise an 
application, which means that the situation that 
you mention would, in theory, be possible. It 
should not be possible for an individual 

department to have a corporate view that it 
imposes on the planning department. For 
example, the Scottish Executive Development 
Department might come up with proposals relating 
to affordable housing or enterprise and the 
Scottish Executive could say, “Theoretically, that 
could be supported but we don’t have the 
infrastructure to deliver it, so we think that you 
ought not to be doing that.” As I said, that would 
not be an unusual thing to happen in a body that 
has differing areas of responsibility.  

The key point for me is that, as part of the 
planning application process, the application has 
to be scrutinised appropriately. People should not 
be saying, “For goodness’ sake, this comes from 
my colleagues in the education department, so I 
have to support it.” 

Dave Petrie: In the event of a wealth of 
objections coming in as a result of neighbour 
notification, what route would be followed? 
Obviously, the matter would go back to the local 
authority. Would the elected members reconsider 
the application in the light of the number of 
objections? 

Johann Lamont: There are two aspects to be 
considered. First, we must consider the way in 
which people think about planning and the role of 
communities in helping to shape planning. Rather 
than seeing objections as a threat, they should be 
regarded as things that add value. Objections of 
the sort that you mention could be a way of telling 
people that the route that is being taken might not 
be the best way to go. 

We have to prevent the kind of institutional 
closedown in which people simply say, “The 
matter’s already been decided,” and no one gets 
to hear about any objections, no matter how 
rational they might be. As I have said, we need to 
acknowledge the possibility that a certain proposal 
might not be the best approach to take. After all, 
such matters can arouse a lot of controversy. So 
the answer to your question is yes, people will 
expect local authorities to reconsider such 
applications. 

We have also said that, in certain 
circumstances, local authorities will have to notify 
ministers if there is a substantial body of 
objections or a departure from the development 
plan. I realise that people get very frustrated if 
their concerns are not taken into account—and, 
indeed, I do not seek to understate the frustration 
that Patrick Harvie suggested has been felt at 
certain local authority decisions. 

As a result, we expect local authorities to be 
open to change and we expect, through the 
notification procedure, to scrutinise what is 
happening. 
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Cathie Craigie: What is the purpose of asking 
objectors to submit further comments to the 
planning authority after the authority has decided 
to grant planning permission for a development in 
which it has an interest? 

Johann Lamont: If a planning application is to 
be notified, such comments would provide further 
information for ministers in their deliberations on 
whether to call in an application. Moreover, such 
an approach shapes the next stage. If a 
substantial body of objectors remains unhappy 
about, for example, planning conditions, the 
comments that ministers receive from those 
objectors will inform the judgment on whether to 
call in the application. 

Christine Grahame: How will the proposals 
apply to public-private partnerships and private 
finance initiative developments? 

Johann Lamont: If a local authority is a partner 
in a PPP project, we must conclude that it has a 
financial—and, indeed, a land ownership—interest 
in it. In such cases, the enhanced notification 
procedure would apply. 

Christine Grahame: Will the approach also 
apply to listed building and conservation area 
consents? 

Johann Lamont: No, such matters fall under 
the regime of the minister for culture, heritage and 
all nice things. 

Christine Grahame: An application for listed 
building consent was submitted recently for a 
building in Galashiels. It failed to get that consent, 
but let us, for the sake of argument, presume that 
it had and Tesco, for example—I must point out 
that I am not making it the baddy—wanted to 
knock it down to build a store. From what you 
have said, it seems that if the townsfolk were split 
over the proposal, but there was still a substantial 
body of objections to it, the application would not 
be called in under this procedure. 

Johann Lamont: It would be a matter for 
Historic Scotland, which takes such 
responsibilities very seriously. 

Christine Grahame: So Historic Scotland would 
step in to defend the building. 

Johann Lamont indicated agreement. 

Euan Robson: In evidence to the committee, 
respondents suggested that there had been some 
confusion over cases that under the current 
system should be notified to ministers and cases 
in which local objectors had been disappointed 
because applications were not notified to 
ministers. How will guidance assist the 
interpretation of notification directions and prevent 
the type of situation that we heard in evidence 
from arising again? 

Johann Lamont: We have indicated that we 
wish to produce guidance under new planning 
advice note 55. It will replace the old PAN 55 on 
PFI and the planning process, which I am sure 
members know from cover to cover, and should 
provide the kind of information and clarity that you 
seek. We want to cover matters such as the 
appropriate levels of effective public consultation, 
which, as local authorities begin to introduce 
community planning, will prove to be an on-going 
and, I hope, interesting challenge; a clear 
statement on expectations of process; thorough 
assessment and probity; the relationship between 
and separation of council staff involved in the 
proposal and the planning staff dealing with the 
application, which refers back to my earlier point 
about not simply driving through a corporate view; 
assessing the need for notification to ministers, 
including advice on and interpretation of the 
notification requirement; and the issues that 
ministers will take into account when considering 
whether to call in an application. 

11:30 
Euan Robson: Thanks. That is helpful. We look 

forward to a revised PAN 55. 

John Home Robertson: Set in tablets of stone. 

Euan Robson: My next question is about 
definitions. How does the Executive envisage 
defining terms such as 
“a substantial body of objections” 

and 
“departure from a development plan”? 

In particular, how do we know what is meant by 
“substantial”? 

Johann Lamont: If we were on the side of the 
objectors, it would be more substantial than if we 
were not, I guess. 

There is a serious issue about definition. 
Sometimes, we can just tell and we would all 
agree on what something means, but it might be 
difficult to pin down a hard definition. A bit of me 
quite likes clear definitions, but it would not always 
be in the interests of objectors for there not to be a 
bit of flexibility and a recognition that judgment is 
needed. Judgment is used throughout the 
planning process, as one thing is constantly 
balanced against another. The fact that we have 
neighbour notification is a recognition that the 
impact of planning matters on some folk is 
different from and more direct than the impact on 
other folk who live further away. 

We recognise that the definition of “substantial” 
is influenced by the individual circumstances and 
characteristics of a case. An obvious example—
with which you will be more familiar in your 
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constituency than I am in mine—is that although 
20 objections may not seem a substantial number 
in a city centre, it might be a substantial number in 
a small rural settlement. That is the kind of 
judgment that we must leave enough space to 
recognise. 

If we have a plan-led system, if the development 
plans are more thorough than they have been in 
the past, and if there is more clarity, it will be 
easier to identify a “departure” from a plan. Also, 
some departures are more obvious than others 
because a development plan is not sufficiently 
clear on some issues. I would argue that there is a 
need for flexibility around that. As I have said, 
local authorities are in a good position to make a 
judgment on whether a proposal is a  
“departure from a development plan” 

or on whether the body of objections has been 
substantial. 

I understand from my officials that local 
authorities are ultra-cautious and will notify, rather 
than disregard the fact that they have an obligation 
to notify and hide behind a definition of, say, 17 
objections being “a substantial body”. Among local 
authorities, there is already a clear wish to get it 
right, and we must just work on that further. I do 
not think that we need to nail down the exact 
number that constitutes “a substantial body”. 

As you have identified, it would be unwise to 
have definitions that were so absolutely clear that 
they ruled out the opportunity for flexibility even if, 
in theory, we might want to create exact 
definitions. 

Euan Robson: I welcome the fact that you 
recognise the sense in having flexibility. I 
particularly appreciate your point about numbers 
of objections in different contexts. It is welcome to 
have had that clarification. Thank you. 

Patrick Harvie: I agree largely with what you 
say about flexibility. Do you think that that flexibility 
should include not just the number but the content, 
meaning and substance of objections? You will be 
aware that, in some communities, objections will 
come from neighbourhoods that are full of lawyers, 
planners and the like— 

Johann Lamont: You make those communities 
sound very desirable. 

Patrick Harvie: Other communities, however, 
may not be able to put their case so articulately. 

My second question is whether there are some 
triggers or minimum thresholds. For example, if a 
community council objects, could that be taken as, 
in itself, a substantial body of objections? 

Johann Lamont: I would not be keen to have 
such triggers. I will seek clarification of the current 
role of community councils, as they are not 
uniform throughout the country. 

Patrick Harvie: Indeed. 

Johann Lamont: They are also not uniform in 
their capacity to engage with the communities that 
they represent.  

You make a point about different kinds of 
objection. Sometimes, people might secure 
signatures for petitions by going round the 
neighbourhood, scaring the wits out of people with 
what is being proposed. That can often happen 
even when it comes to affordable housing and 
other things that we would all regard as 
desirable—as opposed to things that we would all 
regard as undesirable. It is legitimate to balance 
that against a case where somebody living locally 
has taken the time to express their own views. The 
whole argument around environmental justice is 
that listening to communities is not just about 
recognising the volume at which they speak. Your 
point about planners and lawyers is well made.  

We have to do something around how people 
object, how we support people in making 
objections and what judgments we make about 
objections when they come in. Some people might 
just want to sign a petition, while still feeling 
strongly about the matter in question. We have to 
think about how we judge the extent to which 
different things count. If people write letters or 
make phone calls, does that not count in the same 
way as if a community meeting has taken place, 
for example? We can work out that sort of thing 
through the community engagement process. 
Some well-orchestrated and well-funded 
campaigns will succeed and some will not. The 
very fact of campaigns being well orchestrated or 
well funded should not in itself give them a higher 
priority than something that has come out of a 
local community that has been far more poorly 
resourced. That is the issue with environmental 
justice and proper community engagement.  

Christine Grahame: Patrick Harvie has dealt 
with the issue pretty well. I was thinking about the 
substantive quality of objections, rather than their 
number or their comprising a “substantial body”. 
As we know, some people will sign a petition 
because it is the done thing in their area; others do 
it for more informed reasons. I hear what you have 
been saying. There is an issue of balance in small 
communities. However, I would like clarification on 
the phrase “substantial body of objections”—rather 
than “substantive objections”. It should not just be 
about names on a piece of paper. I would like 
clarification on that issue.  

Johann Lamont: I understand that point and I 
can see the logic of it. We will all have been in 
situations where it is said that someone has just 
photocopied a letter and stuck it out, and that 
people did not really care about the issue and did 
not know what they were signing. We have to be 
careful about this. There is an argument about 
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how much support was given to, or opposition 
voiced against, some of the proposals in the bill 
through postcard campaigns and so on—although 
that is a legitimate form of campaigning. There is a 
balance to be struck there. One person’s 
“substantive” is not necessarily another person’s. 
If someone is fundamentally in support of 
something, they might dismiss a lot of the 
opposition to it as frivolous, as the opponents will 
not have accepted that person’s core argument for 
the need for it. There can be difficulties there.  

Notification should be triggered when the 
planning authority considers the strength of 
opposition as a significant material consideration. 
That would be clarified in our guidance, taking 
account of the number of representations against 
the proposal in the context of the locality, the 
relevance of the representations and, in cases 
where objections are made by a group or 
organisation, the extent to which that group is 
considered to be representative of the community. 
Those are all hard issues. In a sense, that is what 
makes the planning system so interesting.  

We cannot say that folk who have an interest in 
a particular area, wherever they are, cannot make 
an objection. However, consideration of the 
objection will be weighted by, or be subject to an 
awareness of, the views of the people who live in 
the local area, who have been engaged in the 
matter and who have been discussing it for a long 
time. The role of a hugely active community 
council could be relevant, although I would not say 
that that should be an automatic trigger. There will, 
however, be circumstances where, if a community 
council that was usually very measured, did not 
normally respond in such a way and was usually 
proactive regarding development in its area took a 
certain stance, that would carry a certain authority. 
That is the sort of thing that we would consider 
under the guidance. 

Patrick Harvie: When are we expecting to see 
the amendment? How long will we have to amend 
the amendment, if necessary? 

Johann Lamont: We will ensure that the 
committee knows the timescale on which we plan 
to lodge the amendment. I am keen for folk to see 
the amendment as soon as possible, so that they 
can respond to it. We would never wilfully lodge an 
amendment late to deny members such an 
opportunity. I will seek clarification of the timescale 
and I am keen for the committee to see the 
amendment as soon as it can, to help its 
deliberations. 

The Convener: I am sure that the committee 
looks forward to receiving that information. That 
concludes the evidence on local authority interest 
cases. I thank the minister and her officials for 
attending. 

I suspend the meeting to allow the officials to 
change over, although the minister will remain. 

11:40 
Meeting suspended. 
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SP Bill 51-ML3  Session 2 (2006) 1

Planning etc. (Scotland) Bill 

3rd Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 to 50 
Sections 51 to 54 

Schedule
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Before section 3 

Patrick Harvie 

175 Before section 3, insert— 

<Sustainable development 

Sustainable development

Before section 26 of the principal Act (meaning of development) insert— 

“Sustainable development

25A Sustainable development 

(1) This section applies to planning authorities and Scottish Ministers in the 
exercise of any function under this Part. 

(2) The planning authority or, as the case may be, the Scottish Ministers must 
exercise the function with the objective of contributing to sustainable 
development. 

(3) The Scottish Ministers may issue guidance to a planning authority for the 
purposes of this section and that authority must have regard to any guidance so 
issued.”.>

Section 3 

John Farquhar Munro 

176 In section 3, page 27, line 35, at end insert— 

<(  ) after subsection (1) insert— 

“(1A) In subsection (1), “land” includes waters which— 

(a) are landward of the baselines from which the breadth of the territorial sea 
adjacent to Scotland is measured, or 

(b) are seaward of those baselines to the contour line representing a depth of 
10 metres below the Ordnance Datum contour line.”,> 
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Mr John Home Robertson 

121 In section 3, page 28, line 7, at end insert— 

<(  ) after subsection (3) insert–– 

“(3A) Notwithstanding subsection (2)(f), the use of any land or building designated 
for the purposes of this section as land or a building which is to be used for 
providing affordable housing for any other purpose is development within the 
meaning of subsection (1). 

(3B) In subsection (3A) “affordable housing” means housing of reasonable quality 
that is affordable to people on modest incomes.”,> 

Mr John Home Robertson 

129 In section 3, page 28, line 7, at end insert— 

<(  ) after subsection (5) insert— 

“(5A) For the purposes of this Act other operations include, in any case where any 
part of a hedge is within 5 metres of the boundary of the curtilage of any 
dwelling house (other than a dwelling house the curtilage of which the hedge is 
within), the growing of any part of that hedge to a height of more than 2.5 
metres above ground level.  

(5B) Any hedge, any part of which is located as mentioned in subsection (5A), 
which had a height of more than 2.5 metres on the day on which that 
subsection comes into force is to be treated as attaining such a height on that 
day. 

(5C) For the purposes of subsections (5A) and (5B) a “hedge” means a row of two 
or more shrubs or trees with overlapping or interlocking branches.”,> 

John Farquhar Munro 

177 In section 3, page 28, line 26, at end insert— 

“(6CA)The Scottish Ministers may by order provide that a planning authority 
specified in the order is to be the planning authority for any waters of the type 
mentioned in subsection (1A) despite those waters being outwith the district of 
the authority.>  

After section 3 

Donald Gorrie 

162 After section 3, insert— 

<Meaning of “development”: second homes 

(1) In section 26 of the principal Act (meaning of development), after subsection (3) 
insert—

“(3A) A planning authority may decide, in relation to the whole of its district or to 
one or more parts of it, that subsection (3B) is to apply. 
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(3B) Where this subsection applies, the use of any dwellinghouse previously used as 
a permanent place of residence as a temporary place of residence involves a 
material change in the use of the building. 

(3C) For the purposes of subsection (3B) a dwellinghouse is used as a permanent 
place of residence if it is occupied by a household for 26 or more weeks in a 
year and as a temporary place of residence if it is so occupied for less than 26 
weeks in a year.”. 

(2) In section 37 of the principal Act (determination of applications: general 
considerations), after subsection (2) insert— 

“(2A) Where subsection (3B) of section 26 applies, the authority shall, before 
determining the application, have regard to whether any shortage of residential 
accommodation for rent or purchase by households of average or below 
average income in the part of its district to which that subsection applies would 
be aggravated by the granting of planning permission.”.>  

Section 4 

Patrick Harvie 

178 In section 4, page 30, leave out lines 13 to 16 

Section 5 

Malcolm Chisholm 

139 In section 5, page 30, line 26, at end insert <and as to such further matters as the Scottish 
Ministers may prescribe> 

Malcolm Chisholm 

140 In section 5, page 30, line 41, at end insert— 

<Display of notice while development is carried out 

27C Display of notice while development is carried out 

(1) A person carrying out development of a prescribed class must until the 
development is completed display a notice containing prescribed information. 

(2) The Scottish Ministers may by regulations make provision as to— 

(a) the form of the notice required by subsection (1), and 

(b) where such a notice is to be displayed.”.> 

Malcolm Chisholm 

141 In section 5, page 31, line 4, at end insert <or 

(d) carrying out development without displaying a notice in accordance with 
section 27C(1) of this Act,”.>  
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Section 6 

Scott Barrie 

179 In section 6, page 31, line 24, after <with,> insert— 

<(ia) require that an application for planning permission of such 
description as is specified in the order is to be accompanied by a 
statement about the design principles and concepts that have been 
applied to the development,> 

Scott Barrie 

180 In section 6, page 31, line 25, leave out <statement> and insert <statements> 

Fiona Hyslop 

163 In section 6, page 31, line 25, after <statement,> insert— 

<(aa) must require that an application for planning permission for the 
development of a site containing special waste is to be accompanied by a 
statement about how such waste is, with a view to ensuring that the 
health of members of the public is not endangered by the demolition of 
any buildings or other structures on the site, to be contained during 
demolition and disposed of,> 

Scott Barrie 

181 In section 6, page 31, line 29, at end insert— 

<(  ) Without prejudice to the generality of subsection (3)(a)(ii), any statement of a 
type mentioned in subsection (3)(a)(i) or (ia) must include details of any 
consultation carried out in relation to issues relating to access for the disabled 
or, as the case may be, design principles and concepts (except that if the 
application is also of the type mentioned in subsection (3)(b), those details may 
instead be included in the report under section 35C).> 

Fiona Hyslop 

182 In section 6, page 31, line 34, at end insert— 

<(  ) For the purposes of subsection (3)(aa) “special waste” means any waste which 
is a hazardous waste as defined by Article 1(4) of the Hazardous Waste 
Directive.”.>

Section 10 

Donald Gorrie 

164 In section 10, page 34, line 35, after second <for> insert— 

<(a) a major development which is contrary to any current strategic 
development plan or local development plan, or 

(b)>
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Christine Grahame 

133 In section 10, page 35, line 35, leave out <12> and insert <6> 

Donald Gorrie 

165 In section 10, page 36, line 2, at end insert <, and 

(  ) where the development is of the type mentioned in section 35A(1)(a), a 
statement explaining why the development is being proposed despite 
being contrary to a current strategic development plan or local 
development plan.> 

Christine Grahame 

134 In section 10, page 36, line 24, at end insert— 

<(  ) In any case where consultation under this section involves one or more 
meetings between the prospective applicant (or representatives of the 
prospective applicant) and members of the public, a representative of the 
planning authority must attend each such meeting.> 

Christine Grahame 

135 In section 10, page 36, line 24, at end insert— 

<(  ) In the event that regulations under subsection (5) specify community councils 
or other bodies representing local communities as persons who are to be 
consulted as respects proposed applications, each planning authority is, for the 
purpose of enabling prospective applicants to identify persons who are to be 
consulted in a particular case, to establish and maintain a list of such councils 
or other bodies within the authority’s district.> 

Donald Gorrie 

166 In section 10, page 36, line 24, at end insert— 

<(9) In the period between giving notice under subsection (2) and submitting the 
application for planning permission for the development, the prospective 
applicant must convene at least one meeting involving representatives of 
both—

(a) the planning authority, and 

(b) all the relevant community bodies, 

 to discuss the proposed application and any changes that might be made to 
address any community concerns about it. 

(10) The prospective applicant need not convene the meeting mentioned in 
subsection (9) in any case where all the relevant community bodies indicate 
that a meeting is not necessary. 

(11) In subsections (9) and (10) “relevant community bodies” means— 

(a) any community council for, and 

(b) any other community body with a substantial connection with, 

the area in which the land to which the application will relate is situated.> 
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Donald Gorrie 

183 In section 10, page 36, line 24, at end insert–– 

<(9) In the case of a major development, the planning authority— 

(a) are to have regard to any previous record of the prospective applicant in 
relation to consultation on developments, and 

(b) where they consider that record to be unsatisfactory, are to exercise their 
power under subsection (7) to impose additional requirements in relation 
to consultation on the prospective applicant. 

(10) For the purposes of subsection (9)(a)— 

(a) a prospective applicant is, at the same time as giving notice under 
subsection (2), to provide to the planning authority details of all 
applications for planning permission for major developments that the 
prospective applicant has made in the five years immediately preceding 
the date on which that notice is given, 

(b) the planning authority may— 

(i) consult any other planning authorities to which the prospective 
applicant has submitted applications of the type mentioned in 
paragraph (a) in the period so mentioned about the prospective 
applicant’s record in relation to consultation on developments, 

(ii) have regard to any comments from community councils or other 
bodies made in relation to consultation on such applications 
submitted by the prospective applicant.”.> 

Donald Gorrie 

167 In section 10, page 36, line 24, at end insert— 

<35BA Additional action by planning authority in certain cases

 Where pre-application consultation is being carried out in relation to a 
development of the type mentioned in section 35A(1)(a), the planning 
authority must, during the period for consultation, hold such hearings as they 
consider necessary to provide them with sufficient information to decide 
whether to exercise their power under section 39(1E) following the submission 
of a planning application in relation to the development.> 

Donald Gorrie 

168 In section 10, page 36, line 31, at end insert— 

<(3) In the case of a major development, local community bodies may also prepare 
and submit to the planning authority a report on the pre-application 
consultation carried out under section 35B. 

(4) A report under subsection (4) may in particular indicate the views of the 
community bodies–– 

(a) as to— 

(i) whether there were sufficient opportunities for members of the 
public and community bodies to participate in the consultation 
process,
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(ii) whether the quality of the consultation was sufficient, 

(iii) whether the attitude of the prospective applicant towards the 
consultation was satisfactory, 

(iv) whether improvements to the proposed development have been 
made as a result of the consultation process, 

(v) any remaining significant concerns about the development, and 

(b) as to whether any application for planning permission in relation to the 
development should be— 

(i) granted, 

(ii) granted subject to conditions, or 

(iii) refused.”.>  

Cathie Craigie 

184 In section 10, page 36, line 31, at end insert— 

<35D Pre-application consultation with the planning authority

 Notwithstanding the classes of development specified in regulations under 
section 35A, a planning authority shall provide such material information in 
respect of the development plan, supplementary guidance and any provisions 
of this Act, as may be requested by an applicant for any category of 
development for the purpose of section 26A, at any time before submitting an 
application.”.>

Section 11 

Alex Neil 

131 In section 11, page 37, line 6, after <with> insert <, including a verbatim record of any 
proceedings of the authority in relation to the application> 

Section 12 

Christine Grahame 

136 In section 12, page 38, line 1, leave out <may> and insert <is to> 

Before section 13 

Donald Gorrie 

123 Before section 13, insert— 

<Determination of applications: public health

In section 37 of the principal Act, after subsection (2) insert— 

“(2A) For the purposes of subsection (2) public health and the health of any 
individual likely to be affected in the event of the application for planning 
permission being granted are material considerations.”.> 
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Donald Gorrie 

124 Before section 13, insert— 

<Determination of applications: sustainable development

 In section 37 of the principal Act, after subsection (2) insert— 

“(2A) For the purposes of subsection (2) the need to promote sustainable 
development and in particular— 

(a) the desirability of granting planning permission for developments which 
are designed to improve the energy efficiency of, or which relate to 
community renewable energy schemes in relation to, existing buildings 
in all cases except those where there are exceptionally strong amenity 
grounds, and 

(b) the undesirability of granting planning permission for developments 
which include new buildings except in cases where the plans for— 

(i) ensuring the energy efficiency of, and 

(ii) incorporating micro-renewable power sources in, 

 the new buildings meet such national standards as may be specified by 
the Scottish Ministers for the purposes of this section and are considered 
satisfactory by the planning authority, 

are material considerations.”.> 

Donald Gorrie 

122 Before section 13, insert— 

<Determination of applications

 In section 37 of the principal Act, after subsection (2) insert— 

“(2A) For the purposes of subsection (2) public health and the health of any 
individual likely to be affected in the event of the application for planning 
permission being granted are material considerations. 

(2B) For the purposes of subsection (2) the need to promote sustainable 
development and in particular— 

(a) the desirability of granting planning permission for developments which 
are designed to improve the energy efficiency of, or which relate to 
community renewable energy schemes in relation to, existing buildings 
in all cases except those where there are exceptionally strong amenity 
grounds, and 

(b) the undesirability of granting planning permission for developments 
which include new buildings except in cases where the plans for— 

(i) ensuring the energy efficiency of, and 

(ii) incorporating micro-renewable power sources in, 

 the new buildings meet such national standards as may be specified by 
the Scottish Ministers for the purposes of this section and are considered 
satisfactory by the planning authority, 

 are material considerations.”.> 
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Donald Gorrie 

185 Before section 13, insert— 

<Determination of applications: local communities

In section 37 of the principal Act (determination of applications: general 
considerations), after subsection (2) insert— 

“(2A) For the purposes of subsection (2), the desirability of creating or maintaining a 
vibrant and viable local community which provides for the needs of residents, 
businesses and visitors (in particular with regard to the balance between 
on-street and off-street parking) is a material consideration.”.> 

Donald Gorrie 

187 Before section 13, insert— 

<Determination of applications: community values and priorities 

In section 37 of the principal Act (determination of applications: general 
considerations), after subsection (2) insert— 

“(2A) For the purposes of subsection (2), the values and priorities of the local 
community in which a development is proposed to take place and different 
groups within that community, as determined by the planning authority in 
regular consultation with community bodies and those groups (whether or not 
as part of the development planning process), are a material consideration.”.> 

Donald Gorrie 

186 Before section 13, insert—

<Determination of applications: places of worship

In section 37 of the principal Act (determination of applications: general 
considerations), after subsection (2) insert— 

“(2A) In dealing with an application for planning permission relating to the exterior 
of, or a change in use of, a church or other place of worship the planning 
authority shall have regard to any guidelines drawn up by Historic Scotland 
and national church and religious organisations about whether, taking into 
account factors such as whether the building in question is a listed building, its 
historical importance, its aesthetic value, its place in the local landscape and 
the benefits of the proposal for worshippers and other users of the building and 
the community, such applications should be granted.”.> 

Donald Gorrie 

169 Before section 13, insert— 

<Consultation in relation to planning obligations

In section 38 of the principal Act (consultations in connection with determination of 
applications), after subsection (2) insert–– 

“(2A) Where— 

(a) a planning authority is considering an application relating to a major 
development, and 
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(b) the authority is considering asking a person to enter into a planning 
obligation in connection with the development, 

 the authority shall, before determining the application, comply with subsection 
(2B).

(2B) The planning authority shall— 

(a) make details of its proposals relating to the planning obligation publicly 
available and give–– 

(i) the person who made the application, 

(ii) any person who has made representations to the authority in 
relation to the application, and 

(iii) such other persons or bodies as the authority considers appropriate, 

an opportunity to make representations to the authority in relation to the 
planning obligation, and 

(b) take account of any representations made under paragraph (a).”.> 

Section 13 

Malcolm Chisholm 

142* In section 13, page 38, line 32, at end insert— 

<(  ) In section 56 of the Local Government (Scotland) Act 1973 (c.65) (arrangements for 
discharge of functions by local authorities), after subsection (6) there is inserted— 

“(6A) A local authority’s function of determining an application for planning 
permission for a development of a class mentioned in section 38A(1) of the 
Town and Country Planning (Scotland) Act 1997 (c.8) shall be discharged only 
by the authority.”.> 

Section 14 

Donald Gorrie 

170 In section 14, page 40, line 16, at end insert— 

<(1E) A planning authority may decline to determine an application for planning 
permission for a major development if— 

(a) the development is contrary to a current strategic development plan or 
local development plan, and 

(b) in their opinion, the pre-application consultation under section 35B and 
any hearings held under section 35BA have not demonstrated sufficient 
cause for departing from the terms of the current strategic development 
plan or local development plan.> 

Donald Gorrie 

188 In section 14, page 40, line 16, at end insert— 
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<(  ) A planning authority may decline to determine an application for planning 
permission in respect of a residential development containing over 25 
residences if the proportion of the residences proposed to be designated as 
affordable housing (for sale or let) does not meet the planning authority’s 
target for the proportion of residences to be so designated in a development of 
that size.”.> 

After section 14 

Donald Gorrie 

171 After section 14, insert— 

<Assessment of pre-application consultation

After section 39 of the principal Act insert— 

“39A Assessment of pre-application consultation

(1) Before determining an application for planning permission in relation to a 
major development, the planning authority must consider any report submitted 
to it under section 35C(3). 

(2) Where, after complying with subsection (1), the planning authority considers 
that further consultation in relation to the development is required they may 
defer a decision on the application until such time as such further consultation 
as they may specify has been carried out.”.> 

Fiona Hyslop 

172 After section 14, insert— 

<Conditional grant of planning permission: sites containing special waste

In section 41 of the principal Act, after subsection (2) insert— 

“(2A) Where planning permission is granted in relation to an application of the type 
mentioned in paragraph (aa) of section 32(3), the planning authority must 
specify compliance with the statement submitted under that paragraph (or that 
statement as modified by the authority) as a condition to which the grant of 
planning permission is subject.”.> 

Christine Grahame 

189 After section 14, insert— 

<Conditional grant of planning permission: health effects

(1) In section 41 of the principal Act (conditional grant of planning permission), after 
subsection (2) insert— 

“(2A) Subsection (2B) applies where the planning authority— 

(a) consider (whether or not on the basis of representations made in relation 
to an application for planning permission) that the carrying out of 
operations specified in an application may adversely affect the health of 
persons residing in the vicinity of the development, and 

(b) intend to grant planning permission for the development. 
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(2B) Where this subsection applies, the planning authority must grant the planning 
permission subject to such conditions as they consider necessary to protect the 
health of the persons mentioned in subsection (2A).”. 

(2) In section 37 of the principal Act (determination of applications: general 
considerations), in subsection (1)(a), after “sections” insert “41(2B)”.>  

Section 15 

Cathie Craigie 

190 In section 15, page 41, line 4, at end insert— 

<(  ) after paragraph (c) insert— 

“(cc) for requiring a key agency, as defined by section 23D, where a key 
agency is one of the authorities specified under paragraph (c), to 
cooperate with a planning authority in relation to any consultation in a 
manner to be set out in regulations;”,> 

Jackie Baillie 
Supported by: Pauline McNeill, Sarah Boyack 

173 In section 15, page 41, line 21, at end insert— 

<(5) The Scottish Ministers may by regulations prescribe applications in relation to 
which subsection (6) applies. 

(6) Where a relevant community body has made representations in relation to an 
application to which this subsection applies, and the planning authority is 
minded to grant planning permission, the authority must, within 7 days of 
deciding that it is so minded, notify the relevant community body that it is so 
minded. 

(7) Within 14 days of receiving such notification the relevant community body 
may require the planning authority to notify the application to the Scottish 
Ministers; and any such requirement shall state the relevant community body’s 
reasons for making the requirement. 

(8) The Scottish Ministers may by regulations prescribe any information (in 
addition to the relevant community body’s reasons) which must be provided 
along with any application notified to them under subsection (7). 

(9) Within 28 days of being notified of an application under subsection (7), and 
after taking into account the reasons stated by the relevant community body 
under that subsection, the Scottish Ministers must notify— 

(a) the planning authority, 

(b) the relevant community body, and 

(c) the applicant, 

 as to whether or not they intend to give a direction under section 46(1) in 
relation to the application. 

(10) Notification under subsection (9) must be in writing and must explain the 
reasons for the decision. 
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(11) The Scottish Ministers may, if they consider it appropriate, extend the period 
of 28 days mentioned in subsection (9). 

(12) For the purposes of subsections (5) to (11), a relevant community body is— 

(a) a community council within whose area any part of the land to which the 
application relates is situated, 

(b) any other body which is recognised by the planning authority for the 
purposes of this section and which has a substantial connection with any 
part of the land to which the application relates. 

(13) In order to be recognised as mentioned in subsection (12)(b), a body must— 

(a) be formally constituted, 

(b) consist solely of members who— 

(i) reside in a postcode unit or units within the district of the planning 
authority, and 

(ii) are entitled to vote at any local government election in a polling 
district which includes that postcode unit or units (or part of such a 
unit or units), and 

(c) have at least 12 members. 

(14) The Scottish Ministers may by regulations make further provision in relation to 
the criteria or procedure for recognition of relevant community bodies by 
planning authorities.”.> 

Euan Robson 

191 In section 15, page 41, line 21, at end insert— 

<(5) Where a planning authority is minded to grant planning permission for a 
development— 

(a) which is contrary to any current strategic development plan or local 
development plan, and 

(b) in relation to which there has been a substantial body of objections, 

 the authority must notify the Scottish Ministers that they are so minded. 

(6) Within 28 days of receiving notification under subsection (5), the Scottish 
Ministers must indicate whether or not they intend to give a direction under 
section 46(1) in relation to the application.”.> 

Donald Gorrie 

192 In section 15, page 41, line 21, at end insert— 

<(5) Where a planning authority is minded to grant planning permission in relation 
to an application to which subsection (6) applies, the authority must, before 
granting the permission, notify the Scottish Ministers that it is so minded. 

(6) This subsection applies to any application relating to a major development— 

(a) in relation to which the local authority has a significant interest 
(including owning all or a substantial part of the land on which the 
development is proposed to take place), or 
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(b) which, if planning permission was granted, would constitute a major 
breach of any current strategic development plan or local development 
plan.

(7) The Scottish Ministers may, if any relevant community body supports a review 
of the proposed decision, conduct such a review with a view to determining 
whether or not they will give a direction under section 46(1) in relation to the 
application.

(8) An indication of support for the purposes of subsection (7) must explain the 
community body’s reasons for supporting a review and may in particular 
explain—

(a) the ways in which the development, if planning permission was granted, 
would harm the community, 

(b) the importance of the breach of the development plan, 

(c) whether the consultation carried out in relation to the application was 
satisfactory, 

(d) whether changes in the proposals would change the body’s view in 
relation to the application. 

(9) In deciding whether to conduct a review under subsection (8) the Scottish 
Ministers may take account of— 

(a) local public opinion, 

(b) the views of relevant community bodies and any other bodies whose 
remit is relevant to the application, 

(c) the views of any other local authorities affected by the proposed 
development, 

(d) where subsection (6)(b) applies, the reasons given by the planning 
authority for proposing to grant the planning permission. 

(10) All material considered by the Scottish Ministers under subsection (9) must be 
published (including electronically) as soon as practicable after the Scottish 
Ministers receive it. 

(11) If, after conducting a review under subsection (7), the Scottish Ministers 
consider that the proposed granting of planning permission should be 
reconsidered, they must exercise their power under section 46(1) to direct that 
the application be referred to them. 

(9) A body is a relevant community body for the purposes of subsections (7) to (9) 
if—

(a) it is a community council for an area affected by the proposed 
development, or 

(b) it has been notified by the planning authority that, in the opinion of the 
authority, it is–– 

(i) a body which falls within subsection (10), or 

(ii) a trust which falls within subsection (11). 

(10) A body falls within this subsection if— 
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(a) its members have a substantial connection with the area affected by the 
proposed development (or any part of it), and 

(b) the object, or function, of the body (or, as the case may be, one of its 
objects or functions) is to preserve or enhance the amenity of that area or 
any part of it. 

(11) A trust falls within this subsection if— 

(a) its trustees have a substantial connection with the area affected by the 
proposed development (or any part of it), and 

(b) the object or function, of the trust (or, as the case may be, one of its 
objects or functions is to preserve or enhance the amenity of that area (or 
any part of it).> 

After section 15 

Donald Gorrie 

174 After section 15, insert— 

<Method of dealing with applications: local citizen panels

After section 43 of the principal Act insert–– 

“43A Method of dealing with applications: local citizen panels

(1) A planning authority may, after consultation with community bodies within the 
authority’s district, establish one or more local citizen panels. 

(2) A local citizen panel is to comprise persons who reside or work in the 
authority’s district and who are interested in planning issues. 

(3) A local citizen panel shall, with the assistance of an employee of the planning 
authority, examine planning applications relating to local developments 
referred to the panel by the authority and advise the authority on the 
determination of those applications. 

(4) A body is a community body for the purpose of subsection (1) if–– 

(a) it is a community council, or 

(b) it has been notified by the planning authority that, in the opinion of the 
authority, it is–– 

(i) a body which falls within subsection (5), or 

(ii) a trust which falls within subsection (6). 

(5) A body falls within this subsection if— 

(a) it members have a substantial connection with the district of the planning 
authority (or any part of it), and 

(b) the object, or function, of the body (or, as the case may be, one of its 
objects or functions) is to preserve or enhance the amenity of that district 
or any part of it. 

(6) A trust falls within this subsection if— 

(a) its trustees have a substantial connection with the district of the planning 
authority (or any part of it), and 
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(b) the object or function, of the trust (or, as the case may be, one of its 
objects or functions is to preserve or enhance the amenity of that district 
(or any part of it).”.> 

Section 16 

Scott Barrie 

193 In section 16, page 41, line 35, after <is> insert <, without exception,> 

Malcolm Chisholm 

143 In section 16, page 41, line 39, after <(13)> insert <or section 47> 

Malcolm Chisholm 

144 In section 16, page 41, line 40, at end insert— 

<(  ) References in subsection (1) to a development do not include references to a 
development of a class mentioned in section 38A(1).> 

Christine Grahame 

137 In section 16, page 42, line 22, leave out <planning authority> and insert <Scottish Ministers> 

Malcolm Chisholm 

145 In section 16, page 42, line 33, at end insert— 

<(d) make provision in relation to time limits (including a time limit for 
requiring the review), and 

(e) require the planning authority to give to the person who has required the 
review such notice as may be prescribed by the regulations or the order 
as to the manner in which that review has been dealt with. 

(  ) Any notice given by virtue of paragraph (e) of subsection (10)— 

(a) is to include a statement of— 

(i) the terms in which the planning authority have decided the case 
reviewed, and  

(ii) the reasons on which the authority based that decision, and 

(b) may include such other information as may be prescribed by the 
regulations or the order.> 

Malcolm Chisholm 

146 In section 16, page 43, line 2, leave out <determination of a planning authority> and insert 
<decision of a planning authority in a case reviewed> 

139



17

After section 16 

Dave Petrie 

125 After section 16, insert— 

<Determination of applications: agreements as to timing

After section 45 of the principal Act insert— 

“Timing of determination of applications 

45A Determination of applications: agreements as to timing 

 A planning authority and a person making an application for planning 
permission may agree a date by which the application will be determined (or a 
decision made under section 39).”.> 

Section 18 

Mike Rumbles 

126 In section 18, page 43, line 38, at end insert— 

<(  ) after subsection (2) insert— 

“(2A) Where a planning authority grant planning permission in respect of an 
application, any person who— 

(a) received notification of the application under section 34(1), and 

(b) made representations relating to the application to the planning authority 
under section 38(1), 

 may appeal to the Scottish Ministers against the decision.”.> 

Ms Sandra White 
Supported by: Christine Grahame 

130 In section 18, page 43, line 38, at end insert— 

<(  ) after subsection (2) insert— 

“(2B) Where— 

(a) a planning authority grant planning permission in respect of an 
application (other than an application relating to a national 
development), and 

(b) any of the circumstances mentioned in subsection (2C) apply,  

 any person who made representations relating to the application to the planning 
authority under section 38(1) may appeal to the Scottish Ministers against the 
decision.

(2C) The circumstances are that— 

(a) the application has been subject to an environmental impact assessment, 

(b) the application relates to land the planning authority owns or in which it 
has an interest, 
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(c) the granting of planning permission in respect of the application is 
contrary to— 

(i) any current strategic or local development for the area or district in 
which the development proposed in the application will take place, 

(ii) any recommendations made by officers employed by the planning 
authority in relation to the application.”.> 

Section 19 

Malcolm Chisholm 

147 In section 19, page 45, line 41, after <of”,> insert— 

<(  ) after paragraph (c) insert— 

“(ca) any planning permission granted before the date on which section 19 of 
the Planning etc. (Scotland) Act 2006 came into force,”,> 

Section 20 

Malcolm Chisholm 

148 In section 20, page 47, line 32, at end insert— 

<(  ) Subsection (1) does not affect section 59 in that section’s application as respects any 
outline planning permission granted before the date on which this section comes into 
force.>

Before section 24 

Malcolm Chisholm 

149 Before section 24, insert— 

<Fixed penalty notices 

Fixed penalty notices 

(1) After section 136 of the principal Act (offence where enforcement notice not complied 
with) insert— 

“136A Fixed penalty notice where enforcement notice not complied with 

(1) Where a planning authority have reason to believe that, by virtue of subsection 
(1) of section 136, a person is in breach of an enforcement notice they may, 
provided that the conditions mentioned in subsection (7) are satisfied, serve on 
him a fixed penalty notice as respects that breach. 

(2) The fixed penalty notice is to specify— 

(a) the step specified, under subsection (3) of section 128, in the 
enforcement notice which has not been taken, or 

(b) the activity so specified which has not ceased. 

(3) It is not competent to serve more than one fixed penalty notice in relation to a 
particular step or activity. 
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(4) For the purposes of this section, a “fixed penalty notice” is a notice offering the 
person the opportunity of discharging, by paying to the planning authority, 
within the period of 30 days which immediately follows the day on which that 
notice is served, a penalty of an amount (being a prescribed amount) specified 
in the notice, any liability to conviction for an offence under section 136 as 
respects the breach of the enforcement notice. 

(5) But if payment is made within the first 15 days of the period mentioned in 
subsection (4) the amount payable is reduced by 25%. 

(6) The fixed penalty notice is to identify the period mentioned in subsection (4) 
and is also to state that if payment is made within the first 15 days of that 
period the amount payable is reduced by 25%.  

(7) The conditions are that the fixed penalty notice— 

(a) is served within the period of 6 months which immediately follows the 
compliance period in relation to the enforcement notice, and 

(b) is not served after the person has been charged with an offence under 
section 136 as respects the breach of the enforcement notice. 

(8) During the period mentioned in subsection (4) it is not competent to commence 
proceedings against the person for an offence under section 136 as respects that 
breach.

(9) If the amount (or as the case may be the reduced amount) is timeously paid it is 
not competent to commence proceedings against the person for an offence 
under section 136 as respects that breach. 

(10) A penalty received by a planning authority by virtue of subsection (4) is to 
accrue to that authority. 

(11) In prescribing an amount for the purposes of subsection (4), the Scottish 
Ministers may make different provision for different cases or for different 
classes of case.”.  

(2) After section 145 of the principal Act (enforcement of conditions) insert— 

“145A Fixed penalty notice where breach of condition notice not complied with 

(1) Where a planning authority have reason to believe that, by virtue of subsection 
(8) of section 145, a person is in breach of a breach of condition notice they 
may, provided that the conditions mentioned in subsection (7) are satisfied, 
serve on him a fixed penalty notice as respects that breach. 

(2) The fixed penalty notice is to specify— 

(a) the step specified, under subsection (5) of section 145, in the breach of 
condition notice which has not been taken, or 

(b) the activity so specified which has not ceased. 

(3) It is not competent to serve more than one fixed penalty notice in relation to a 
particular step or activity. 

(4) For the purposes of this section, a “fixed penalty notice” is a notice offering the 
person the opportunity of discharging, by paying to the planning authority, 
within the period of 30 days which immediately follows the day on which that 
notice is served, a penalty of an amount (being a prescribed amount) specified 
in that notice, any liability to conviction for an offence under section 145(9) as 
respects the breach of the breach of condition notice. 
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(5) But if payment is made within the first 15 days of the period mentioned in 
subsection (4) the amount payable is reduced by 25%. 

(6) The fixed penalty notice is to identify the period mentioned in subsection (4) 
and is also to state that if payment is made within the first 15 days of that 
period the amount payable is reduced by 25%.  

(7) The conditions are that the fixed penalty notice— 

(a) is served within the period of 6 months which immediately follows the 
period allowed by section 145(7) for compliance with the breach of 
condition notice, and 

(b) is not served after the person has been charged with an offence under 
section 145(9) as respects the breach of the breach of condition notice. 

(8) During the period mentioned in subsection (4) it is not competent to commence 
proceedings against the person for an offence under section 145(9) as respects 
that breach. 

(9) If the amount (or as the case may be the reduced amount) is timeously paid it is 
not competent to commence proceedings against the person for an offence 
under section 145(9) as respects that breach. 

(10) A penalty received by a planning authority by virtue of subsection (4) is to 
accrue to that authority. 

(11) In prescribing an amount for the purposes of subsection (4), the Scottish 
Ministers may make different provision for different cases or for different 
classes of case.”. > 

Section 26 

Robin Harper 

150 In section 26, page 60, line 14, after <trees)> insert— 

<(  ) after “authority” where it first occurs, insert “and the Scottish Ministers”, 

(  ) after “authority” where it second occurs, insert “or, as the case may be, the 
Scottish Ministers”, and

(  )> 

Robin Harper 

151 In section 26, page 60, line 20, leave out <may> and insert <must> 

Robin Harper 

152 In section 26, page 60, line 23, leave out <(either or both)> and insert <(any or all)> 

Robin Harper 

153 In section 26, page 60, leave out lines 25 and 26 and insert— 

<(  ) that making the provision will contribute towards the appearance of the 
locality within which the tree, group of trees or woodlands are situated,  
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(  ) that the trees, groups of trees or woodlands are— 

(i) of cultural or historical significance, 

(ii) of a rarity value; or 

(iii) contribute to biodiversity.”.> 

Robin Harper 

154 In section 26, page 60, line 35, at end insert— 

<(  ) after subsection (8) (as inserted by paragraph (c)) insert— 

“(9) The Scottish Ministers and local authorities shall, in exercising any function 
relating to land, have regard to the desirability of preserving trees which are the 
subject of a tree preservation order and of preserving or enhancing the setting 
of any such trees.”.> 

Robin Harper 

155 In section 26, page 61, line 18, at end insert— 

<(  ) After section 164 of that Act insert— 

“164A Register of tree preservation orders

(1) Each planning authority shall establish and maintain a register of all tree 
preservation orders made in relation to trees within the authority’s district. 

(2) The register established under subsection (1) shall be made publicly 
available.”.>

After section 26 

Dave Petrie 

156 After section 26, insert— 

<PART

HIGH HEDGES

High hedges 

After section 178 of the principal Act insert— 

“CHAPTER IA 

HIGH HEDGES

178A High hedges: dispute resolution 

(1) An owner or occupier of a domestic property may complain to the planning 
authority for the area in which the property is situated that reasonable 
enjoyment of the property is being adversely affected by the height of a high 
hedge situated on land owned or occupied by another person. 

(2) On receipt of a complaint under subsection (1), a planning authority are, unless 
they consider the complaint to be frivolous or vexatious, to proceed to mediate 
between the parties to the dispute in accordance with guidance issued by the 
Scottish Ministers. 
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(3) Guidance under subsection (2)— 

(a) is to be issued following consultation with such persons as the Scottish 
Ministers consider appropriate, 

(b) may in particular include guidance as to the circumstances in which a 
dispute is to be regarded as not being resolved for the purposes of section 
178B(2)(b).

178B High hedges: notices 

(1) A planning authority may, in the circumstances mentioned in subsection (2), 
serve on the owner or occupier of land on which a high hedge is situated a 
notice under this section requiring the taking, within such period as may be 
specified in the notice, of such action as the authority considers necessary to 
prevent or abate the nuisance or damage or resolve the dispute and is so 
specified.

(2) The circumstances are that— 

(a) action is necessary for the prevention or abatement of— 

(i) interference with underground or overhead services; or 

(ii) structural damage to a building, 

 being caused by the high hedge; 

(b) a dispute in relation to the high hedge has not been resolved by 
mediation under section 178A. 

(3) If the owner or occupier on whom the notice under subsection (1) was served 
has not, within the period specified in the notice, taken the action so specified, 
the planning authority may— 

(a) enter the land on which the high hedge is situated;  

(b) take the action specified in the notice; and 

(c) recover from the owner or occupier of the land any expenses reasonably 
incurred by them in doing so. 

178C Interpretation of Chapter IA

 In this Chapter— 

 “domestic property” means— 

(a) a dwelling; or 

(b) a garden or yard which is used and enjoyed wholly or mainly in 
connection with a dwelling; and 

“high hedge” means a tree, shrub or plant, or a line of trees, shrubs or 
plants, which rise to a height of more than two metres above ground 
level.”>  
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Section 28 

Christine Grahame 

138 In section 28, page 66, line 38, at end insert— 

<(7) An assessment report, response report, direction or variation or revocation of a 
direction under this section is to be published by the person making the report, 
direction or variation or revocation of the direction. 

(8) Publication under subsection (7) is to include publication by electronic means 
(as for example by means of the internet).”.> 

Section 29 

Dave Petrie 

127 In section 29, page 67, line 30, at end insert— 

<(3A) The circumstances prescribed under subsection (3) must include, in any case 
where an agreement has been made under section 45A, an application not 
being determined (or a decision made under section 39) by the date specified in 
that agreement.> 

After section 30 

Mr John Home Robertson 

132 After section 30, insert— 

<PART

CODE OF CONDUCT FOR COUNCILLORS

Review of code of conduct for councillors: planning issues 

The Scottish Ministers are— 

(a) within one year of the date on which this section comes into force and after 
consulting such persons as they consider appropriate, to review the operation of 
the code of conduct for councillors issued under section 1 of the Ethical Standards 
in Public Life etc. (Scotland) Act 2000 in so far as it relates to the ability of 
councillors to effectively represent the views of their constituents on planning 
issues, and 

(b) if necessary in the light of that review, to revise and re-issue that code of 
conduct.>

Before section 47 

Malcolm Chisholm 

157 Before section 47, insert— 

<Equal opportunities 

Before section 271 of the principal Act insert— 
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“270B Equal opportunities 

(1) The Scottish Ministers and planning authorities must perform their functions 
under this Act in a manner which encourages equal opportunities and in 
particular the observance of the equal opportunity requirements. 

(2) “Equal opportunities” and “equal opportunity requirements” have the same 
meanings in this section as they have in Section L2 of Part 2 of Schedule 5 to 
the Scotland Act 1998 (c.46).”> 

Section 48 

Malcolm Chisholm 

158 In section 48, page 74, line 22, at end insert— 

<(  ) In section 135(11) (construing the expression “compliance period” in relation to an 
enforcement notice), after the words “136,” insert “136A,”.> 

Malcolm Chisholm 

159 In section 48, page 74, line 22, at end insert— 

<(  ) In section 156(1)(b) (right to enter without warrant), after the words “144,” insert 
“144A,”.> 

Malcolm Chisholm 

160 In section 48, page 75, line 24, at end insert— 

<(  ) In section 242A(11) (urgent Crown development: application), for the word “to”, where 
it first occurs, substitute “and”.> 

Malcolm Chisholm 

38 In section 48, page 76, line 3, at end insert <, and 

(  ) after subsection (7) insert— 

“(7A) On the first occasion on which regulations are made under paragraph (d) of 
section 7(1), the statutory instrument containing the regulations is not made 
unless a draft of the instrument has been laid before, and approved by a 
resolution of, the Parliament.”> 

Schedule

Malcolm Chisholm 

161 In the schedule, page 80, line 19, column 2, at end insert— 

<In section 143(2), in paragraph (a), the words 
“on grounds other than those mentioned in 
paragraph (a) of section 130(1)”; and in 
paragraph (b), the words “(otherwise than on the 
grounds mentioned in that paragraph)”.> 
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Planning etc. (Scotland) Bill 

3rd Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated.

Groupings of amendments 

Sustainable development
175, 124 

Meaning of “development”: inclusion of certain waters in definition of land
176, 177 

Availability of affordable housing
121, 162, 188 

High hedges
129, 156 

Categorisation of developments
178

Notification of development
139, 140, 141 

Applications for planning permission: statement of design principles
179, 180, 181 

Control of special waste during demolition
163, 182, 172 

Applications contrary to development plans or subject to significant objections 
etc.
164, 165, 167, 170, 173, 191, 192 

Period for pre-application consultation
133

SP Bill 51-G3 1 Session 2 (2006) 
148



Pre-application consultation: planning authority role
134, 135, 166, 183, 184 

Assessment of pre-application consultation
168, 171 

Record of proceedings relating to planning applications
131

Lists of applications: electronic publication
136

Determination and granting of applications: health considerations
123, 122, 189 

Determination of applications: community factors
185, 187 

Determination of applications: places of worship
186

Planning obligations: consultation
169

Method of dealing with applications relating to local developments etc.
142, 174, 193, 144 

Consultation: co-operation of key agencies
190

Scheme of delegation: review of decisions
143, 137, 145, 146 

Determination of applications: agreements as to timing
125, 127 

Rights of appeal
126, 130 

Planning permission granted before provisions come into force
147, 148 

Enforcement: fixed penalty notices
149

Tree preservation orders
150, 151, 152, 153, 154, 155 

Assessment of planning authority’s performance: publication of documents
138

149



Code of conduct for councillors
132

Equal opportunities
157

Minor and consequential amendments and repeals
158, 159, 160, 161 

Amendments already debated 

Development plans: form and content
With 31 – 38 
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COMMUNITIES COMMITTEE

EXTRACT FROM THE MINUTES  

23rd Meeting, 2006 (Session 2)

Wednesday 13 September 2006

Present:  

Scott Barrie Cathie Craigie 
Christine Grahame Patrick Harvie 
John Home Robertson Tricia Marwick 
Dave Petrie Euan Robson 
Karen Whitefield (Convener)   

Also Present: Jackie Baillie, Sarah Boyack, Donald Gorrie, Fiona Hyslop, 
Pauline McNeill, John Farquhar Munro and Johann Lamont (Deputy Minister 
for Communities). 

Planning etc. (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 3). 

The following amendments were agreed to (without division): 139, 140 and 
141. 

The following amendments were disagreed to by division— 

175 (For 1, Against 8, Abstentions 0) 

176 (For 1, Against 6, Abstentions 2) 

121 (For 2, Against 6, Abstentions 1) 

129 (For 1, Against 6, Abstentions 2) 

162 (For 1, Against 6, Abstentions 2) 

163 (For 3, Against 6, Abstentions 0) 

164 (For 1, Against 8, Abstentions 0) 

The following amendments were moved, and with the agreement of the 
Committee, withdrawn: 178 and 179. 

The following amendments were not moved: 177, 180, 181 and 182. 

Sections 3, 4, 6, 7, 8 and 9 were agreed to without amendment. 
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Section 5 was agreed to as amended. 

The Committee ended consideration of the Bill for the day amendment 164 
having been disposed of. 
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Scottish Parliament 

Communities Committee 

Wednesday 13 September 2006 

[THE CONVENER opened the meeting at 09:30] 

Planning etc (Scotland) Bill: 
Stage 2 

The Convener (Karen Whitefield): I open the 
23rd meeting of the Communities Committee in 
2006 and remind everyone present that mobile 
phones should be turned off.  

The only item on today’s agenda is our third day 
of consideration of amendments to the Planning 
etc (Scotland) Bill at stage 2. Members should 
have before them their copies of the bill, the 
marshalled list and the groupings. I welcome the 
Deputy Minister for Communities, Johann Lamont, 
to the committee. She is accompanied by the 
following Scottish Executive officials: Tim 
Barraclough, John McNairney, Alan Cameron, 
Norman MacLeod and Stuart Foubister.  

I also welcome to the committee Donald Gorrie, 
John Farquhar Munro and Sarah Boyack, all of 
whom I know have an interest in the committee’s 
considerations today.  

For the benefit of all those present, I should 
explain that this morning, and during the 
remainder of stage 2 consideration of the Planning 
etc (Scotland) Bill, we will be using our electronic 
voting system should there be any divisions on 
amendments.  

It might be helpful to point out a few things 
before we commence. First, to speed things along, 
if a member does not wish to move their 
amendment, they should simply say, “Not moved.” 
In that event, any other member may move the 
amendment, but I will not specifically invite other 
members to do so. If no other member moves the 
amendment, I will simply go to the next 
amendment on the marshalled list. 

Secondly, if a member wishes to withdraw an 
amendment, I will put the question, “Does anyone 
object to the amendment being withdrawn?” If any 
member objects, I will immediately put the 
question on the amendment.  

Finally, if I am required to use my casting vote, I 
intend to vote for the status quo, which on this 
occasion is the bill as it stands. 

Before section 3 

The Convener: Amendment 175, in the name of 
Patrick Harvie, is grouped with amendment 124.  

Patrick Harvie (Glasgow) (Green): 
Amendment 175 would extend the sustainable 
development duty that is already present in the 
earlier sections of the bill in relation to the national 
planning framework and other aspects to 
development management.  

During our stage 1 inquiry and previous stage 2 
debates, I was very pleased about the extent to 
which sustainable development has been 
accepted across the political spectrum as being a 
large part of what the planning system should be 
about. We might differ at times over exactly what it 
means, and I might take a slightly more 
pessimistic view of the extent to which we have 
achieved sustainable development in Scotland at 
present, but we all agree that the planning system 
is an important tool in achieving sustainable 
development, whatever we regard that to mean. 

The usual argument against extending the duty 
to development management is that it would place 
unnecessary burdens or impose restrictions in 
individual cases or on certain developments—it 
would create unnecessary hoops to jump through. 
Amendment 175 provides for Scottish ministers to 
issue guidance on the interpretation of the 
legislation, which would overcome that problem. I 
think that it is worth pushing the issue. 

I move amendment 175. 

Donald Gorrie (Central Scotland) (LD): 
Amendment 124 covers two points: first, existing 
buildings for which better insulation or a 
microrenewable energy scheme is sought; and 
secondly, energy efficiency and microrenewables 
in new buildings. 

There have been a number of examples of 
planning committees making what I regard as bad 
decisions against people who want to improve 
their house with double glazing, solar panels or 
one of those modern, neat little windmill things on 
the roof. At the moment, there seems to be an 
assumption against them and I am trying to 
achieve an assumption in favour of them, all other 
things being equal. I am not saying that planning 
committees must approve such schemes, as there 
might be exceptionally strong amenity grounds 
why they should not. However, the assumption 
should be tilted in favour of the applicant who is 
trying to improve the energy efficiency of a house 
or group of houses or to introduce a local 
microrenewable scheme.  

There are examples of housing associations that 
have not had as much co-operation as they might 
in trying to produce really good, modern, energy-
efficient new houses. Again, the assumption 
should be in favour of the inclusion of energy 
efficiency schemes and microrenewable power 
sources in new developments. The more we have 
local microrenewable schemes, the less we will 
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have huge arguments about tall pylons and so on. 
The more energy can be created locally, the better 
it will be from everyone’s point of view.  

I welcome the fact that other members have 
different approaches to the bill and other 
proposals, but I think that it would be helpful to 
have a little bit in the Planning etc (Scotland) Bill to 
promote the sort of ideas that I have spoken 
about.  

I hope that the committee will accept 
amendment 124. 

Christine Grahame (South of Scotland) 
(SNP): I have a question for Donald Gorrie, which 
the minister will perhaps also pick up on. I am 
sympathetic towards amendment 124, but I would 
like to know what Donald Gorrie has in mind. I was 
hoping that he would explain what he meant by 
“exceptionally strong amenity grounds”. That is 
where the rub lies. Perhaps Donald Gorrie could 
give some concrete examples; the minister might 
be able to talk about that, too. 

The Convener: Dave Petrie, do you wish to 
contribute?  

Dave Petrie (Highlands and Islands) (Con): 
No—I was just chewing my pen.  

The Convener: I am sorry—I thought that you 
were indicating an interest in the debate.  

I invite Mr Gorrie to respond to the specific 
points that Christine Grahame raised.  

Donald Gorrie: This is one of those times when 
I have to cop out. I do not think that the law can 
contain something precise enough to cover every 
area. It would be up to the local planning 
committee to make the decisions. Presumably, in 
attractive areas that committees would not wish to 
spoil, they would take a slightly different view.  

There would have to be exceptionally strong 
amenity grounds not to approve schemes, and 
there would have to be more than just one or two 
neighbours saying that a proposal was not a good 
thing.  

The Deputy Minister for Communities 
(Johann Lamont): Patrick Harvie’s amendment 
175 seeks to introduce a further sustainable 
development duty into the bill, covering the whole 
of part 3. The existing sustainable development 
duties in sections 1 and 2 relate specifically to 
Scottish ministers in relation to the national 
planning framework and to planning authorities as 
regards development planning. I do not think that 
a further duty is appropriate.  

We want there to be a specific focus on the 
need for sustainability at the early stages of the 
planning system. A similar duty that applied to the 
detailed determination of planning applications, 
appeals and other decisions would carry a risk of 

greater uncertainty and delay and would greatly 
increase the scope for legal challenge, putting 
planning matters back into the courts—which 
would then become the forum for determining 
what constitutes a contribution to sustainable 
development. As there are about 50,000 planning 
applications in Scotland every year, such a 
change could affect the efficiency of the system. In 
any case, our reforms mean that applications for 
developments that are not in development plans 
will be subject to much greater scrutiny. 

The committee has already rejected an 
amendment with a very similar effect to that of 
amendment 175 and I urge members to reject 
amendment 175 as well. 

Donald Gorrie’s amendment 124 identifies 
energy-related issues as material considerations 
that should be enshrined in legislation. I agree that 
such issues are indeed important. 

A theme that runs through all dealings with 
legislation is whether the legislation is a means of 
promoting an idea. There is a distinction between 
the policy or politics behind an issue and what 
goes into the legislation, and there will always be 
arguments over what should and should not go in. 
I reassure Donald Gorrie that we are very aware of 
the issues surrounding microrenewables. He will 
know that we have issued a planning advice note 
on microrenewables and are currently undertaking 
research on permitted development rights for 
microrenewables. That will probably address the 
issue that Donald Gorrie has raised. 

We accept that the issues are important, but 
existing legislation already ensures that all 
material considerations are taken into account 
when determining planning applications. Where 
relevant, those will include the considerations that 
Mr Gorrie proposes. It would not be appropriate to 
single out specific issues in legislation, particularly 
when they are often addressed by control regimes 
outwith planning. Already, the Executive includes 
guidance on how the planning system should deal 
with certain developments in its planning policy 
statements and advice. 

On the promotion of sustainable development, 
the Executive is taking forward significant work on 
planning policy, building standards and energy 
and environmental efficiency to ensure that the 
principles behind amendment 124 are more 
appropriately integrated into the relevant 
processes. Therefore, I recommend that the 
committee rejects amendment 124. 

Patrick Harvie: Two points were raised on 
amendment 175. The first was that there is 
perhaps a lack of clarity over what a contribution 
to sustainable development really means, which 
could result in cases going to court. I feel that what 
a contribution means can be clearly set out in 
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Executive guidance, so I do not accept that 
argument against the amendment. 

The second point was that we want sustainable 
development to be built in early on. An issue that 
developed during our consideration of the bill at 
stage 1 was that people’s understanding of 
sustainable development evolves. It would be 
regrettable if we found that a more up-to-date or 
useful interpretation or understanding of 
sustainable development could not be applied 
because, when a development plan had been 
approved, less up-to-date thinking had been 
current. 

Having considered the points raised, I would like 
to press amendment 175. I offer it as the first 
sacrifice to the new electronic voting system. 

The Convener: The question is, that 
amendment 175 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 175 disagreed to. 

Section 3—Meaning of “development” 

09:45 
The Convener: Amendment 176, in the name of 

John Farquhar Munro, is grouped with amendment 
177.  

John Farquhar Munro (Ross, Skye and 
Inverness West) (LD): Thank you, convener, and 
good morning. 

I lodged amendment 176 in the hope that it 
would give more control to every local authority. 
All developments, both large and small, on or near 
the coastline of Scotland are currently controlled 
by agencies outwith the control of the local 
authority. That often causes difficulty and delays in 
the small planning applications that the local 
authorities have to deal with. The amendment 
would give each local authority control of the 
shoreline adjacent to their area to a baseline of 
10m from the high-water mark. That would help 
local authorities to approve many of the small local 

developments that they are asked to decide on. 

Currently, if a small local development is 
proposed, the local authority and applicant have to 
consult other agencies, in particular the Crown 
Estate commissioners. There can be a lengthy 
delay before a decision is arrived at, whether that 
is favourable or otherwise. Amendment 176 would 
address the situation and give local authorities 
control of the shoreline out to a depth of 10m. That 
is worth supporting. 

I move amendment 176. 

Dave Petrie: Have you discussed the 
amendment with the Crown Estate commissioners 
and, if so, what was the reaction? 

John Farquhar Munro: Not directly, but I know 
that local authorities have been campaigning for 
many years to have control of the seabed adjacent 
to the coastline. For instance, Highland Council 
has suggested that it could quite easily monitor 
and control any developments involving fish 
farming and larger schemes around the coast. The 
Convention of Scottish Local Authorities and the 
local authorities themselves have decided that the 
proposal merits support. I think that an agreement 
was reached many years ago but was never 
implemented, so local authorities currently find 
their hands tied when they receive an application 
that may infringe on their shoreline. 

Dave Petrie: But would it not be another burden 
on local authorities? 

The Convener: Excuse me, this is not a debate. 
If we have time, I will allow Dave Petrie to 
contribute again. 

Dave Petrie: Thank you.  

John Home Robertson (East Lothian) (Lab): I 
have sympathy with what John Farquhar Munro is 
proposing. He is right that development on the 
seabed adjacent to the coast is subject to control 
not by local planning authorities but by 
unaccountable Crown Estate commissioners. That 
fact came to my attention many years ago when a 
Kent-based company wanted to extract large 
quantities of marine aggregates from the seabed 
just off the John Muir country park in East Lothian. 
I found it astonishing that someone who wanted to 
build a porch on their house onshore would 
require full planning permission, whereas that 
company could be allowed to extract hundreds of 
thousands of tonnes of aggregate from the seabed 
just offshore. As it happened, that did not occur, 
but I found it extraordinary that the decision was 
for the Crown Estate commissioners, who are not 
accountable to anybody. Onshore, it would 
obviously have been a matter for planning 
controllers. 

I remember presenting a 10-minute rule bill in 
the House of Commons many years ago to 
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address the point. John Farquhar Munro’s 
suggestion is interesting, and I hope that the 
minister will give it positive consideration, even if it 
is not possible to accept the specific amendment. 

The Convener: Mr Petrie, I am going to allow 
you to make your other point, and Mr Farquhar 
Munro can respond to it when he winds up the 
debate. 

Dave Petrie: Thank you, convener. 

I just wanted to make a point about how local 
authorities are already stretched and could be 
further stretched by the bill. If the amendment was 
agreed, would it also have a major impact on 
staffing resources for local authorities? 

John Farquhar Munro: No, I think that— 

The Convener: Mr Farquhar Munro, these are 
points that you can respond to in winding up the 
debate. I ask the minister to comment on the 
amendments. 

Johann Lamont: In the partnership agreement, 
which members know off by heart, we undertook 
to consult on the best strategy for protecting and 
enhancing Scotland’s coastline. In developing the 
strategy, ministers want to ensure that all current 
and future marine-related activity is properly co-
ordinated in a coherent sustainable development 
framework. There is no doubt about the 
complexities of the strategy, which have been 
highlighted in the discussion, and I do not pretend 
to be entirely on top of them. Many issues have 
already been flagged up. 

The Minister for Environment and Rural 
Development chairs an advisory group on our 
marine and coastal strategy that is considering the 
potential for marine spatial planning and how such 
a system might operate in practice. The strategy 
will build on existing initiatives to provide a clearer 
description of how they interrelate and of the 
overall policy objectives that they serve. It will 
inform the Executive’s input to wider United 
Kingdom and European Union policy 
development. No decisions have yet been taken 
on whether new legislation will be required. 

Work is under way to consider how to ensure 
that the fundamental principles of sustainable 
development are applied to marine-related 
activities in a way that matches the unique 
circumstances of our coastal areas and territorial 
waters. 

I consider the provisions in the Planning etc 
(Scotland) Bill, together with relevant provisions in 
the Town and Country Planning (Scotland) Act 
1997, to be perfectly sufficient to enable the 
designation of areas over which relevant planning 
authorities will have powers to manage and control 
marine fish farms. In particular, the definition of 
“land” in section 277 of the 1997 act includes land 

covered by water. I regard amendments 176 and 
177 as being premature, coming in advance of 
deliberations, and unnecessary for marine fish 
farming. Therefore, I recommend that the 
amendments be rejected, although I am happy to 
learn a great deal more about the subject between 
now and when we might have to discuss it again.  

The Convener: Mr Farquhar Munro, this is now 
your opportunity to respond to all the points that 
have been made and to indicate whether you wish 
to press or withdraw your amendment. 

John Farquhar Munro: Mr Petrie asked 
whether local authorities would be involved in 
additional work, but I do not accept that that would 
be the case. At present, authorities have to deal 
with external agencies, so the planning process is 
delayed and they are involved in much more work 
than they would be involved in if they had 
complete control of the foreshore. I am thinking 
about local authorities being able to approve not 
huge developments, such as fish farms, but 
smaller applications. For example, if an individual 
wants to build a boat mooring, the local authority 
might be more than happy to grant approval, but it 
would have to consult the Crown Estate 
commissioners, who are not the fastest people to 
respond and who usually extract a huge fee for the 
privilege of putting down a mooring; or if someone 
wants to build a house but no public sewer is 
available, they have to provide their own septic 
tank and discharge an outfall to the low-water 
mark, which requires the approval not of the local 
authority but of the Crown Estate commissioners, 
who once again extract a hefty fee for giving their 
approval. There are many reasons why local 
authorities are unhappy with the current situation. 

I gather that amendment 176 has considerable 
support in the committee. I invite committee 
members to agree to the amendment so that local 
authorities have the ultimate control of the seabed 
out to the 10m baseline.  

The Convener: Am I correct to assume that you 
wish to press amendment 176? 

John Farquhar Munro: Yes. 

The Convener: The question is, that 
amendment 176 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Home Robertson, John (East Lothian) (Lab) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 
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ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 2. 

Amendment 176 disagreed to. 

The Convener: Amendment 121, in the name of 
John Home Robertson, is grouped with 
amendments 162 and 188. 

John Home Robertson: I thank the minister for 
visiting Dunbar on Monday to see some of what 
we are doing in East Lothian, but I make no 
apology for coming back to her on Wednesday to 
ask for action on our most serious problem. 

Amendment 121 would designate affordable 
housing as a distinct land-use class in Scottish 
planning legislation. Members may recall from 
earlier discussions in the committee and in the 
chamber that East Lothian and several other parts 
of Scotland have a critical shortage of affordable 
housing for rent. The lack of sufficient council and 
housing association houses compels many 
families and single people to exist in overcrowded, 
unsuitable and often unaffordable accommodation 
for years. 

To be frank, the housing waiting list in East 
Lothian has become a work of fiction. Regardless 
of high points scores for overcrowding, medical 
needs and other priorities, people can languish on 
the waiting list for years or decades or indefinitely. 
Let us face it: young families who are squatting in 
their parents’ living-rooms and elderly people who 
are struggling with stairs to upstairs flats are going 
to be there for ever unless we find a way to 
increase the stock of affordable housing for rent. 

People who are caught in that trap become 
frustrated and angry. Rightly, they express that 
anger to their MSPs and councillors and to local 
housing authority staff. I submit that the buck 
stops here in the Parliament and that we have a 
duty to provide for the basic human right of Scots 
to have access to decent affordable housing. 

The situation is even worse in East Lothian. As I 
predicted when we debated the Homeless 
Persons (Unsuitable Accommodation) (Scotland) 
Order 2004, which banned the use of bed-and-
breakfast accommodation for homeless families, 
there is not even enough stock available to allow 
East Lothian Council to comply with that order, let 
alone to provide for those who are stuck on the 
waiting list. That is why I voted against the order a 
couple of years ago. 

The Executive has complained that the council 
breached the order 75 times in the six months to 
the end of January. That is quite so, although the 
council has bought back 150 houses at a 
colossally higher cost than the discounted price at 

which they were sold to previous tenants. It is not 
responsible for the Parliament to legislate for the 
end of homelessness without providing for the 
houses that are required to meet that need. 
Amendment 121 is intended to achieve that 
objective by providing land for those houses. 

I thank Jim Mackinnon, the chief planner, for 
meeting me and East Lothian Council members 
and officials in the recess to discuss the issue. I 
share his hope that the reduction in the right-to-
buy discount in the Housing (Scotland) Act 2001, 
when combined with the designation of sites for 
affordable rented houses under planning advice 
note 74, will help to meet the need for affordable 
rented housing in the longer term. 

However, we must not ignore the plight of 
thousands of people who are trapped in 
unsatisfactory, inappropriate or unaffordable 
housing today. The problem is that there is no way 
of delivering affordable rented housing on land 
that has been released for housebuilding in 
current development plans. 

To be blunt, almost all the potential housing 
sites around towns and villages in my constituency 
are owned or controlled by developers. They are 
hard-nosed businesses that are not interested in 
providing affordable houses—they want to 
maximise profits. East Lothian Council thought 
that it had an agreement with Persimmon Homes 
and Wilson Homes to provide a percentage of 
affordable units on a site between Cockenzie and 
Prestonpans, but the developers managed to 
wriggle out of that in the absence of a clear 
planning designation. 

I am not altogether surprised that Homes for 
Scotland opposes amendment 121 on the ground 
that it would 
“blight properties and polarise communities”. 

I am not too bothered about the risk of blighting a 
small percentage of property developers’ assets, 
but I am very worried about the polarisation of 
communities in which binmen, care assistants and 
posties can no longer afford to live—that is 
happening in some of our constituencies.  

East Lothian Council is ready and willing to use 
its new prudential borrowing authority to build the 
houses that my constituents need, but that cannot 
be done because of the prohibitive cost of land for 
building. We cannot build affordable houses on 
unaffordable sites. 

We urgently require a mechanism to enable 
councils to meet the desperate need that exists. I 
accept that PAN 74 should address the problem in 
the next round of development plans, but my point 
is that we must find a way to enable planners to 
provide for the immediate need when they 
determine planning applications here and now. 
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Amendment 121 is intended to allow councils to 
designate sites for affordable housing to ensure 
that land is released promptly and at affordable 
prices. I offer it as one way of achieving a solution 
to the immediate crisis. I look to colleagues—in 
particular, to the minister—for an 
acknowledgement of the critical situation that 
exists in areas such as East Lothian. I appeal for 
an appropriate initiative that will enable councils 
immediately to meet the desperate need that 
exists. We cannot shirk that responsibility. I put it 
to the minister that if amendment 121 is technically 
defective—which back benchers’ amendments 
usually are—the Executive has a duty to come 
back with an alternative solution to the crisis that 
exists in areas such as my constituency. I appeal 
for some help from committee colleagues. 

I move amendment 121. 

10:00 
Donald Gorrie: Members will be pleased to 

hear that the underlying argument for 
amendments 162 and 188—which relates to the 
crisis in affordable housing in many areas—has 
been made eloquently by John Home Robertson. 
Amendment 121 is an interesting amendment that 
seeks to tackle the problem in one way. I have 
lodged two amendments that attempt to deal with 
other aspects of the same problem. There really is 
a problem, so I appeal to the minister to respond 
favourably to the general idea that is being 
advanced. 

Amendment 162 would give a council a power 
that it could use—there would be no compulsion 
on it to do so—to designate the whole or parts of 
its area as an area in which a change in the status 
of a house from a permanently occupied house to 
a second home would require a change in the use 
of the building under planning law. The definition 
that I was advised to use is that if someone lives in 
a house for 26 or more weeks in a year, the house 
counts as their residence and if they live there for 
less than 26 weeks in a year, it is only a temporary 
place of residence—in other words, it is a second 
home rather than their permanent home. 

I propose that councils should be able to decide 
to apply the rule that if a residence is to become a 
second home, a planning application for a change 
of use will be required. When a council considered 
such applications in the future, it would have to 
take account of the adverse effect that granting 
planning permission for a house to become a 
second home would have on the overall pool of 
accommodation for permanent residents to rent or 
purchase. It would have to weigh up whether such 
a change would have a serious effect and if it 
thought that it would do, it would presumably 
refuse the change of use application. 

I seek to deal with an issue that exists only in 
certain areas, but there is a great concentration of 
second homes in some parts of the country, which 
has a serious effect on the availability of proper 
homes as opposed to second homes. I hope that 
the committee and the minister will think that the 
proposal in amendment 162 represents a useful 
way of approaching the problem. 

Amendment 188 appears at the top of page 11 
on the marshalled list. It lays down that a council 
may refuse to accept a planning application for a 
residential development of more than 25 houses if 
it does not think that a sufficient proportion of 
those houses will be made available as affordable 
housing. I presume that each council would have a 
target to meet on affordable housing—let us say 
that it thought that one quarter of the houses that 
were built in the area should be affordable. If a 
planning application proposed to make less than a 
quarter of the houses available as affordable 
housing, the council would be able to tell the 
developer to go away and change the application 
so that the target would be met. The measure 
would be another tool in the toolbox for councils in 
dealing with the lack of affordable housing. I hope 
that the committee will acknowledge the strong 
case that John Home Robertson made for tackling 
that issue and will accept that we have proposed 
two worthwhile ways of tackling aspects of it. 

Christine Grahame: I am sympathetic to the 
amendments on affordable housing. The 
affordable housing issue arises not only in rural 
areas such as the Borders but in city centres and 
practically everywhere in Scotland. Unfortunately, I 
have issues that are examples of what John Home 
Robertson refers to as technical defects in back 
benchers’ amendments. He talked about 
affordable rented housing, but that is not what 
amendment 121 says. Issues arise to do with the 
definitions in the amendments. We need flexibility 
on the matter. I therefore find amendment 188, in 
the name of Donald Gorrie, more acceptable. In 
fact, some councils have already implemented or 
are trying to implement such a measure. Scottish 
Borders Council already insists that 16 or 18 per 
cent of any development should be what it calls 
affordable houses. I am interested in what the 
minister has to say on that. 

On amendment 162, on second homes, there is 
an issue with the definition of a temporary 
residence. The idea that if a house becomes a 
second home, that should be seen as a change of 
use is a grand one, but the definition is the 
problem again. The amendment states that a 
residence would be considered permanent 
“if it is occupied by a household for 26 or more weeks in a 
year and as a temporary place of residence if it is so 
occupied for less than 26 weeks in a year.” 
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What about a person who is compelled by their 
employment to work abroad and who is not in 
occupancy for 26 weeks? They would find their 
house redesignated as a second home. Similarly, 
if a person was ill and did not live in their house for 
a long time, technically, under the definition, their 
home would become liable to be defined as a 
second home. Those concerns may be silly or 
slight, but if we are to put such measures into 
legislation, we must ensure that they will work and 
cannot be too easily challenged in court. 

Scott Barrie (Dunfermline West) (Lab): No 
one doubts John Home Robertson’s commitment 
to the case for affordable housing, which he has 
made on several occasions. However, like 
Christine Grahame, I find the definition in 
proposed new subsection (3B) of section 26 of the 
Town and Country Planning (Scotland) Act 1997 
rather lacking. We need a better definition of what 
we mean by affordable housing. It must be much 
wider than the definition 
“housing of reasonable quality that is affordable to people 
on modest incomes.” 

If we are to introduce such a measure, we must be 
clear about what we mean by affordable housing. 
The committee has discussed affordable housing 
on several occasions and discovered that the term 
means different things to people in different areas. 
We must be clear about what we mean. 

Some, if not all, local authorities are grappling 
with the issue that is raised in amendment 188. 
Any local authority that is worth its salt will try to 
extract affordable housing from new 
developments. However, it is not enough just to 
say that we want part of all new developments to 
be affordable housing. To my mind, it should be 
difficult to tell what is affordable housing and what 
is not affordable housing in developments. I do not 
want ghettos to be created in new developments, 
so we must be careful about how we go down the 
route that Donald Gorrie suggests. No committee 
member disagrees with the intention behind 
amendment 188, but the means by which we 
achieve the aim is crucial. We should not rush into 
doing something just for the sake of doing it, 
without ensuring that it will work and will deliver 
what we want it to deliver. We need to get the type 
of housing that we want and not a two-tier housing 
system, which we would be in danger of creating if 
we followed some of what has been suggested. 

Patrick Harvie: I agree strongly with John 
Home Robertson that the Parliament should not 
have legislated to end homelessness without 
making resources available to build the homes 
that are required to achieve that objective. 
However, I disagree with his opposition to the 
Homeless Persons (Unsuitable Accommodation) 
(Scotland) Order 2004, because we should be 
doing both: legislating to end homelessness and 

making the resources available to build the homes 
that are needed. 

I sympathise with what John Home Robertson is 
trying to do, although the approach that I would 
take to the problem is different from the one that 
he, the Executive or the majority of committee 
members would take. I might want to end the sell-
off of social rented housing under the right to buy, 
or use mechanisms such as a land value tax, 
which gives local authorities greater flexibility in 
how they use land and bring land into use. In the 
absence of any strong support for such measures 
at the moment, I am tempted to support 
amendment 121. I ask John Home Robertson in 
summing up to say whether Scott Barrie’s 
concerns about amendment 188 also apply to 
amendment 121. By allocating land specifically for 
affordable housing, we would almost be writing 
into legislation that we will no longer have mixed 
communities. I am concerned about that and seek 
John Home Robertson’s answer on the point. 

For a number of years, I have argued that 
planning permission for a change of use should be 
required if it is proposed to use a house as a 
second home, because when that happens the 
possibility is removed of the house being used by 
someone who lives in the community and has 
roots there. I am happy to support amendment 
162, in the name of Donald Gorrie, and if 
amendment 121 falls, I will also support him on 
amendment 188. 

Tricia Marwick (Mid Scotland and Fife) (SNP): 
In the news today, we hear from Citizens Advice 
that 700,000 people in the United Kingdom are 
having difficulty in meeting their mortgage 
payments. Citizens Advice is highlighting the 
problems that young people in particular have in 
getting a house in the first place. Nowadays, many 
people are being forced to buy at a time when they 
can least afford to do so. 

I have great sympathy for the amendments in 
the group. My colleague Fiona Hyslop, who is here 
today, has repeatedly said that we cannot pass 
homelessness legislation without putting the 
resources in place to back it up and that, since 
1999, the Executive has not put enough money 
into housing. That refrain is one that I and other 
members have taken up. 

As I said, I have great sympathy for the problem 
that members address in the amendments. Like 
Christine Grahame, I have difficulty in 
understanding the technicalities of what is meant 
by “affordable housing” and “housing of 
reasonable quality” in amendment 121, in the 
name of John Home Robertson. Most people 
would not necessarily know the meaning of the 
phrase that he uses “people on modest incomes”. 
In amendment 162, Donald Gorrie includes the 
definition 
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“households of average or below average income”, 

which is a better one. 

By now, it must be clear to ministers that each 
member of the committee, whatever their party, 
has serious concerns about the lack of affordable 
housing in Scotland. If the minister is not minded 
to accept the amendments, will she give an 
undertaking that, before stage 3, the Executive will 
look carefully at how the bill could assist local 
authorities and others in their provision of 
affordable accommodation? 

If amendment 121 cannot be accepted on 
technical grounds and amendments 162 and 188 
are also not acceptable, will the minister commit to 
bringing forward proposals that will address the 
housing crisis in the immediate future and give 
hope to the many thousands of people in Scotland 
who are struggling to find a home of their own, 
whether it is to rent or to buy? 

10:15 
Sarah Boyack (Edinburgh Central) (Lab): I 

support John Home Robertson in raising this 
issue, which he and other members have raised in 
the chamber on several occasions. I can read the 
runes when I hear comments about defectively 
worded amendments and asking the minister to 
come back at stage 3, but I think that John Home 
Robertson has raised an important point. Over the 
past few years, much has been done to give local 
authorities more options on affordable housing. 
The homestake shared equity scheme was a 
radical idea and the Executive has made 
increased funding available to housing 
associations. It has also given its support to the 
use of affordable housing quotas in mainstream 
housing developments. 

There is an issue buried in amendment 121 that 
is worthy of consideration. It is about the way in 
which a designation in a local plan shapes the 
value of the land. The issue that has come up time 
and again in my constituency is that developers 
will buy sites in expectation of the financial profit 
margin that they can achieve, and it is difficult for a 
local authority to second-guess that margin. It is 
possible to set quotas. We do not have the 
problem of ghettos of affordable housing; the 
problem is almost the other way round, because it 
is difficult to get affordable housing into 
mainstream housing developments, partly 
because of the economics of the situation. More 
options have been put on the table for local 
authorities, but the fundamental fact is that many 
of the problems are to do with the economics of a 
site. That is the issue that John Home Robertson 
raised in his opening comments and it is 
something that we should consider.  

There is a specific issue for the public sector as 
well. Even when a housing association wants to 
get involved and wants to buy a site, the price is 
usually prohibitive. Some more modest sites may 
not look huge, but they are vastly expensive and 
are therefore unaffordable for public sector 
purchase. Also, when a public sector body is 
selling land for housing, it has to go with the 
market rate. Councils are advised of the market 
rate by the district valuer, which makes it really 
hard to put affordable housing in place. John 
Home Robertson has raised an important issue 
about the value of land.  

The other part of the process is the amount of 
community benefit that local authorities have to 
get out of any new planning development, so we 
are looking for affordable housing or contributions 
to schools. One option could be to have housing 
that is identified and categorised as affordable, to 
change the economics of land values, both for 
local authorities or public sector organisations that 
are selling land for housing and for developers 
who want to buy land. Amendment 121 has 
identified a problem and it would be good if the 
minister could come back to the committee and 
the Parliament at a future date to address the 
issue.  

A stage 2 discussion is the right place to raise 
this issue, which was highlighted by quite a few 
organisations in the evidence that the committee 
took at stage 1. I am not sure that there are 
enough options in the toolbox for planning 
authorities yet, but amendment 121 would be one 
of them. 

Pauline McNeill (Glasgow Kelvin) (Lab): I 
want to say a few words about amendment 121, 
particularly in relation to houses for rent. There is 
a severe shortage of houses for rent in some 
areas and an oversupply in others. In my 
constituency, in the west end of Glasgow, there is 
a severe shortage. As John Home Robertson has 
said, there are huge waiting lists of families who 
are living in overcrowded conditions. We have 
difficulties even in placing women who have been 
subjected to domestic abuse in a house in an area 
where they want to live. There is no doubt that that 
is an issue in the west end of Glasgow, but the 
market value of land there is so hugely attractive 
that it is difficult to prevent the market from 
dictating what kind of housing we have there.  

I take Scott Barrie’s point that one person’s 
definition of affordable housing may not accord 
with another person’s definition, but I assure 
members that some of the types of property that 
have been built in the west end of Glasgow, 
dictated by the market, are not affordable for the 
vast majority of people who are on the housing 
waiting list. Amendment 121 goes some of the 
way to assisting in the debate about ensuring that 
there is a duty on affordable housing in legislation, 
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but I do not think that it goes far enough. Mixed 
housing is probably the best way forward, but what 
John Home Robertson is proposing is an 
important step.  

I am sure that the committee has discussed the 
whole issue of whether quotas could be used as a 
way forward, but nonetheless there should be 
some catalyst in the bill to allow local authorities to 
engage, or to give them a duty to engage, with 
developers to ensure that a mix of housing is 
available to all people in all areas. If amendment 
121 is accepted by the committee today, I hope 
that we will be able to refine at stage 3 the idea of 
what we are trying to achieve for affordable 
housing in the private and rented sectors. 

Jackie Baillie (Dumbarton) (Lab): Like Sarah 
Boyack and Pauline McNeill, I think that there is 
much merit in John Home Robertson’s 
amendment 121, particularly with regard to land 
supply and the value of land. However, having 
listened to the debate, I feel that I need to respond 
to the points that members other than John Home 
Robertson made about homelessness. During the 
debate in the chamber, it was said that the 
Executive’s homelessness strategy and legislation 
are not just about bricks and mortar but about 
prevention. There was an explicit recognition that 
the number of homelessness applications being 
made—in Glasgow one applicant applied 13 times 
in one year—was not a bricks-and-mortar issue 
and that an underlying problem had to be 
addressed. The thrust of the Executive’s strategy, 
which I am sure the minister will deal with, is to 
address the underlying causes of homelessness 
and spare people the cost of being homeless—we 
know that there is a human cost. We need to put 
all that in perspective. 

I acknowledge that substantial funds have been 
made available for new build housing and 
improving properties. Nevertheless, we face the 
problem, which John Home Robertson quite rightly 
points out, that the nature of households is 
changing. More lone people who are heading up 
households require property, which causes acute 
pressure in certain areas of Scotland, of which 
East Lothian is a classic example. 

I have considerable sympathy with amendment 
121 and acknowledge John Home Robertson’s 
problem. The situation is not necessarily the same 
throughout Scotland. We need more affordable 
housing, but I would not want some local 
authorities to use it inappropriately. Scott Barrie’s 
suggestion that we define absolutely affordable 
housing and say how that definition would be 
applied is essential to amendment 121 
proceeding. 

Johann Lamont: I will attempt to respond to the 
debate and then set out all the caveats about 
challenges to the amendment and our coming 

back at stage 3. Those are legitimate points to 
make, but they are not the substance of the 
argument that I will make in relation to the 
amendments. 

First, there is an issue about housing policy. 
Parliament has taken seriously housing policy and 
its significance for Scotland’s development. As a 
former convener of the Communities Committee, I 
know that it has dealt with a great deal of housing 
and homelessness legislation. 

Significant investment is being made—it is not 
the case that political decisions were not taken to 
invest in housing. We have chosen to invest in 
housing, but we should not assume that the 
money will always be there, because it follows and 
tracks political decisions. Our decision to invest in 
housing shows our commitment to it. 

There are issues with the challenge of creating 
mixed communities, which is why our 
homelessness policy has to be considered in the 
context of our broader housing policy. In 
implementing our homelessness policy, we still 
want to have mixed communities; the guidance is 
clear that local authorities are able to provide for 
that. 

Jackie Baillie is absolutely right that 
homelessness policy is not just about bricks and 
mortar. To assess investment in homelessness 
only by looking at the budget line on what we are 
spending on housing is to misunderstand the 
problem. I do not want us to end up being unable 
to direct money towards supporting people who, 
even if they got a tenancy, would not be able to 
sustain it, because our doing so was somehow not 
investing in homelessness. 

There is close monitoring of our homelessness 
policy and I am always alive to the issues as they 
emerge locally. Such issues emerge in different 
ways in different communities. That is why we 
have addressed the issue of affordable housing 
and introduced the homestake initiative, which is 
important. 

Tricia Marwick talked about people being forced 
to buy. We also have to acknowledge the 
increased number of people who choose to buy 
and see their housing as an investment. That has 
consequences for the way in which people view 
the housing market. 

Scott Barrie said that he did not want ghetto 
areas to be established. I argue that it is not so 
much ghettos of affordable housing but a different 
kind of ghetto that we do not want in strong 
communities. The view that the only people who 
should live in a particular area are those who can 
afford a house above a certain amount creates a 
different kind of ghetto, which does not create 
social cohesion. 
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On tackling homelessness, investment and our 
work on regenerating areas, someone said on the 
radio this morning that, as a result of investment 
from the public purse and private sector, people 
are choosing to live in areas they would not have 
considered previously and that the houses there 
are more affordable. The problem is that such 
houses become unaffordable, because of the 
drivers in the hotspots to which John Home 
Robertson referred. 

Our commitment on community ownership has 
been to regenerate communities. Instead of 
people wanting to move out of an area because 
living there is intolerable, we should have safe 
communities, in which the problems that put 
people on to waiting lists have been solved. Those 
comments are intended to put into context the 
challenges that exist. I do not underestimate in 
any way the strength of feeling in the committee 
on the issue of affordable housing, which must be 
addressed. 

Amendment 121 would require that where an 
area of land or a building has been designated for 
affordable housing, a proposal to use that land or 
building for any other purpose would constitute 
development and would therefore require planning 
permission. The amendment also specifies that in 
this context, affordable housing means 
“housing of reasonable quality that is affordable to people 
on modest incomes.” 

John Home Robertson will be delighted to hear—
and probably knows already—that that is the 
broad definition that is set out in Scottish planning 
policy 3, “Planning for Housing”. For that reason, I 
do not think that the argument of technical 
deficiency necessarily applies. 

I acknowledge the concerns that exist regarding 
the lack of affordable housing in parts of Scotland, 
not least in East Lothian. Those concerns have 
been forcefully highlighted by John Home 
Robertson. I also recognise the desire to find an 
effective and practical way to prevent suitable land 
from being used for other purposes. Last year we 
published planning advice note 74, on planning 
and affordable housing, which outlines ways in 
which the planning system can support the 
delivery of affordable housing. A number of 
planning authorities, including East Lothian 
Council, have responded positively to the advice, 
but there is a time lag between the creation of a 
supportive national and local framework and the 
construction of affordable homes. John Home 
Robertson has highlighted that issue. From 
discussions that he has had over the summer with 
my officials and with members and officials in East 
Lothian, I know that he recognises the problem. 
When he lured me to Dunbar—where some really 
good work is being done—to see an example of 

how a town centre can be regenerated, he did not 
miss the opportunity to raise the issue again. 

Malcolm Chisholm takes the issue of affordable 
housing extremely seriously. As the Minister for 
Communities, he has established a working group 
to consider options for accelerating the delivery of 
affordable housing. The group has met once and 
another meeting is planned. I am sure that some 
practical ways forward will come out of its work. 

The introduction of a separate use class for 
affordable housing has been identified as one 
potential way forward. We have commissioned 
independent research into that and I will ensure 
that its results are made available to the 
committee. We are very willing to consider the way 
forward in the light of the research findings. 
Should there be a clear case for the introduction of 
a separate use class for affordable housing, that 
could be introduced, following consultation, 
through secondary legislation rather than through 
the Planning etc (Scotland) Bill. I therefore ask 
John Home Robertson to withdraw amendment 
121. I reiterate to Tricia Marwick that Malcolm 
Chisholm and I are open to introducing measures 
that will work. Any such measures must be tested 
for workability. For that reason, I urge members 
not to support the amendment. 

Amendment 162, in the name of Donald Gorrie, 
requires that where a property that has been in 
use as a permanent home is changed to use as a 
temporary residence, that should be regarded as 
constituting a material change of use that requires 
planning permission. I seek clarification of the 
point from Donald Gorrie, but I understand that if 
someone was not living in their home for 26 weeks 
and had to seek planning permission to change it 
to a temporary residence, the planning authority 
would have to take account of its affordable 
housing policy and could refuse that change of 
use. If it did, where would that leave the person 
who was living in the house for fewer than 26 
weeks of the year? I am not sure where the 
amendment would take us. It specifies that use as 
a temporary place of residence would be defined 
as its being in occupation for less than 26 weeks a 
year. Examples of people who are not in their 
home for 26 weeks a year but whose residence 
could still reasonably be defined as their 
permanent home have already been highlighted. 

Amendment 162 also requires that where 
permission is sought to change the use of a 
property from permanent occupation to temporary 
occupation, the planning authority’s decision 
should take account of whether any shortage of 
affordable housing provision in the local area 
would be aggravated by the change of use of the 
property. As I have said, I take seriously the issue 
of affordable housing provision in Scotland, 
including the specific issues that are faced by rural 
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areas, where I presume the amendment would 
have most effect. The issue of second homes and 
holiday lets and their impact on provision of 
affordable housing is not straightforward. The 
income that such temporary accommodation 
brings in can be vital to the sustainability of many 
permanent rural communities that are dependent 
on the tourism industry. 

The provision of powers to local authorities to 
vary the rate of council tax on second homes 
provides a valuable additional source of revenue 
to support the affordable housing supply. There 
are some fundamental practical difficulties with 
defining a property by how long it is occupied and 
by whom, including families that have a long term 
connection to an area. At a time when we are 
seeking to streamline and simplify the planning 
system, I am not convinced that the monitoring 
and enforcement that would be required by 
amendment 162 in relation to permanent and 
temporary occupation could be achieved 
effectively. We do not consider that amendment 
162 will make material net improvement to the 
planning system or to the provision of affordable 
housing. I therefore ask the committee to reject it.  

10:30 
Amendment 188 would allow planning 

authorities to refuse even to consider an 
application for more than 25 residences, where the 
proportion of residences that were designated for 
affordable housing fell below a target that was 
specified by the planning authority. The key issue 
for planning authorities is whether a proposal 
complies with the development plan. Planning 
advice note 74 advises planning authorities to set 
a target for the percentage of affordable housing 
within residential developments in an adopted 
policy, preferably the statutory development plan. 
Such a policy should then be applied consistently 
to relevant planning applications. It would be a 
material consideration in determination on a 
planning application, as opposed to being a 
reason why an application would not even get to 
the stage of being considered. In short, this is a 
matter of compliance with the development plan 
that should be considered in the course of 
determination on a planning application. It should 
not be used as a ground for refusing even to 
consider an application. I urge the committee to 
reject amendment 188.  

I recognise the challenges of our housing policy 
and all the demands upon it, and I am more than 
happy to give assurances that we will work further 
on the suggestions that have been flagged up in 
the committee and through the affordable housing 
working group, and that we will address the issues 
that have been highlighted by John Home 
Robertson and others.  

John Home Robertson: We have made 
significant progress in the debate and I am grateful 
to all the members who have taken part. There 
has been general acknowledgement that there is a 
significant problem in many parts of Scotland and 
a crisis in some parts of Scotland, including my 
constituency. I am grateful to colleagues who have 
brought the benefit of their constituency 
experience to bear on the debate, and in particular 
to the minister. She concentrated a lot on 
homelessness—rightly, because that is the most 
extreme manifestation of the problem. However, I 
stress that we need to be aware of what I describe 
as virtual homelessness: for example, the 
pensioner who is stuck in an upstairs flat without 
any hope of getting a transfer to ground-floor 
accommodation because of limited turnover of 
housing stock, and what little turnover there is has 
to go to people who are statutorily homeless or, 
perhaps more acutely, the young family who are 
having to squat in their in-laws’ front room. If that 
had happened to me in my early married life, I 
suspect that murder would have been committed. 

Jackie Baillie: By them, too. 

John Home Robertson: It is not funny. Many of 
our constituents have to live in such 
circumstances, which I describe as near 
homelessness. That has been acknowledged 
around the table. 

Colleagues have expressed specific concerns 
about how we go about addressing the issue of 
affordable housing, and specifically the risk of 
creating ghettos. I agree—it would be appalling if 
we were to repeat mistakes that were made in the 
past and to have a cheap street in some grotty 
corner of a new development. That is not the way 
to approach the problem. We should ensure that 
the houses that we are talking about are scattered 
around new developments. There is the matter of 
defining affordability. The minister rightly pointed 
out that the form of words has been fished out of 
Scottish planning policy 3, but I would go further 
and suggest that there should be a formula to 
establish a link between what is seen as 
affordable and the national minimum wage. Such 
a link would be relevant. 

A lot of sympathy has been expressed about 
affordable housing, but I put it to colleagues that it 
is an issue in which we could debate the relative 
merits of different solutions until the cows come 
home. The trouble is that we are talking about 
people who have not got homes to come home to, 
if I can twist the language to that extent. I am 
grateful to the minister for her specific 
acknowledgement that affordable housing is an 
urgent issue. I welcome the fact that officials and 
ministers are actively addressing it and that the 
minister has not ruled out the possibility of 
secondary legislation, which could include a 
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distinct land-use class. I intend to keep up the 
pressure on the issue. It might be appropriate to 
return to it at stage 3, but I am grateful for what the 
minister has said, and to her officials, who have 
been engaged directly with local authorities and 
others on the issue.  

I accept that there are technical deficiencies in 
amendment 121, but I think that we have made 
some progress during the debate. I hope that we 
can go on making progress. I repeat once again 
how urgent the matter is: it is not good enough to 
wait a few years, after which the effects of the 
amended right to buy under the Housing 
(Scotland) Act 2001, along with PAN 74, might 
bring some more affordable housing into the 
system. We cannot wait for that. Urgent action is 
needed in areas such as East Lothian. However, 
given the minister’s assurances, I will be content 
to seek to withdraw amendment 121 with a view to 
returning to the subject again and again until we 
get it sorted out. I hope that that will be within 
months rather than years.  

The Convener: Does any member object to 
amendment 121 being withdrawn? 

Members: Yes. 

The Convener: In that case, there will be a 
division on amendment 121. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Harvie, Patrick (Glasgow) (Green) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Home Robertson, John (East Lothian) (Lab) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 1.  

Amendment 121 disagreed to. 

The Convener: Amendment 129, in the name of 
John Home Robertson, is grouped with 
amendment 156. 

John Home Robertson: Amendment 129 is 
intended to make high hedges that are close to the 
curtilage of other people’s houses subject to the 
same sort of controls as apply to garden walls. 
There are appropriate controls over the height and 
construction of walls, but there are no limits to the 
inexorable growth of leylandii hedges. All 
constituency members will have experience of 
genuine grievances about people who refuse to 
maintain boundary hedges properly. The layout of 
modern housing and the availability of fast-

growing hedge species have led to situations with 
genuinely serious problems with overhanging 
branches, encroaching roots and even the 
complete obstruction of daylight. 

Let me say at this early stage—not only as a 
former minister with responsibility for forestry—
that I like trees and I like well-maintained hedges. 
Apart from being attractive landscape features, 
they are tremendous habitats for wildlife and they 
help to absorb carbon dioxide. I would be the last 
person to advocate tree-free housing areas. 

Mr Petrie’s amendment 156, the other 
amendment in the group, seems to be a bit 
draconian. It would create a power to take action 
to remove any 
“tree, shrub or plant … of more than two metres … on land 
owned or occupied by another person.” 

That would result in a right to make a formal 
application to a council for the removal of a 
sweetpea plant, a beanstalk or even a hollyhock in 
somebody else’s garden—it would not necessarily 
even be the neighbour’s garden. My proposals 
relate only to hedges over 2.5m high that are 
within 5m of the boundary of the immediate 
curtilage of a neighbour’s house. 

An overgrown hedge close to a neighbour’s 
house can be an aggravating menace. That fact 
has been accepted for many years. In England, 
Parliament tried to address it using a 
phenomenally cumbersome 14 sections of the 
Anti-social Behaviour Act 2003. Here in Scotland, 
the then Deputy First Minister told Scott Barrie on 
31 January 2001 that the Executive had 
“decided in principle that a statutory remedy of last resort is 
required, involving … enforcement action in appropriate 
cases”.—[Official Report, Written Answers, 31 January 
2001; Vol 10, S1W-12936.]  

Five years have passed, and nothing has yet 
been done. I pay tribute to Scott Barrie for his 
efforts to tackle the problem. However, the 
complexity and scale of the English legislation 
indicates that the issue is too big for a back-bench 
member’s bill, and I doubt that a physical object 
such as a hedge can be defined under antisocial 
behaviour legislation. A massive hedge in a 
housing area would seem to be a development 
just as much as a wall or shed is, and could 
therefore be treated as a structure for planning 
purposes. 

I appreciate that the responsibility is awkward 
and is likely to be shuffled between desks in 
different Executive departments from now until 
doomsday. However, the Deputy First Minister in 
2001 stated the Executive’s position, and I 
suggest that sooner or later some courageous 
minister is going to have to tell some evasive 
official to stop passing the buck. This minister is 
well known for her courage. 
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Christine Grahame: Flattery will get you 
everywhere. 

The Convener: That is what he is hoping for. 

John Home Robertson: This issue will not go 
away; it will carry on growing as inexorably as 
Cupressus leylandii and similar species. Most 
people have reasonably responsible neighbours, 
but some do not. Jim Wallace was therefore right 
to accept the need for a statutory remedy and for 
powers for enforcement action. He made that 
statement with the authority of the Scottish 
Executive, so people are entitled to expect the 
undertaking to be fulfilled. 

I offer amendment 129 as a quick and relatively 
simple legislative device to address the problem—
however reluctant planners may be to get involved 
in such issues. The Scottish Executive 
Environment and Rural Affairs Department has 
already used the bill as a convenient vehicle for a 
chunk of extraneous legislation on national scenic 
areas, so I hope that colleagues will forgive me for 
trying to insert a solution to another matter of 
genuine public concern. 

I hope that the minister and my committee 
colleagues will consider my proposal positively. If 
the Executive is not able to accept amendment 
129, I submit that it is incumbent on the minister to 
explain how the Executive intends to fulfil the 
undertaking that was made by the Deputy First 
Minister 67 months ago, on 31 January 2001. 

I move amendment 129. 

Dave Petrie: I refute what John Home 
Robertson said about my amendment 156. The 
thrust of the amendment is to tackle a serious 
social issue that the Executive has been aware of, 
as John rightly said, since 2001. There is cross-
party acknowledgment of the seriousness of the 
problem but, as John says, no action has been 
taken in the past six years. I suggest that the 
Executive has been sitting on the hedge for far too 
long. 

Immediate action is needed. People—
particularly elderly people—have suffered a lot of 
distress not only over the past six years but for a 
long time before that. The Planning etc (Scotland) 
Bill is an ideal platform to promote legislation on 
the issue. 

The Convention of Scottish Local Authorities 
fears that burdens will be put on local authorities 
by making them the policemen for hedges, in 
addition to all their other responsibilities. However, 
I want to give the committee some statistics. There 
is legislation in England at the moment and the 
threat of legislation here will inevitably lead to 
people taking appropriate action before a council 
has to intervene. That has been proved in South 
Tyneside, where only one case out of 40 required 

council intervention, and in Birmingham, where 
only nine cases out of 1,500 required council 
intervention. COSLA’s fears are unfounded. 

If the Executive will not accept amendment 156, 
I suggest that it is quite content that the current 
situation should continue. As I have said, the 
problem causes a lot of distress to a lot of people. 
If this opportunity is missed, it could take another 
six years for something to come on to the statute 
book. We cannot wait that long, so I want to move 
amendment 156. 

The Convener: Mr Petrie, it is not appropriate 
for you to move your amendment at this point; you 
will be able to do so when we reach the 
appropriate point. 

Scott Barrie: As people will know, I have taken 
an interest in this issue over the years. If the 
solution were as straightforward as Dave Petrie 
suggests, it would have been dealt with long 
before now. It appears to be straightforward, but 
once one starts to look into it, it becomes 
incredibly complicated. That is why there has been 
no legislation. 

The use of any such legislation should not often 
be necessary—in the vast majority of cases even 
the threat of legislation should not be necessary, 
because people act as good neighbours. 
Problems arise only in the small minority of cases 
when people do not act as good neighbours. 
Everyone knows what the problems are—we need 
not go into them—but the difficulty lies in finding 
an adequate solution. 

To a large extent, amendment 156 has been 
lifted from the Anti-social Behaviour Act 2003 
south of the border. John Home Robertson was 
absolutely right to point out that we would be going 
much too far to say that any tree or bush— 

10:45 
John Home Robertson: Or plant. 

Scott Barrie:—or plant over the height of 2m 
should be removed. If that proposal were accepted 
today, it would be in direct conflict with other parts 
of the legislation, particularly section 26(2), which 
deals with tree preservation orders. We have to be 
careful not to create legislation that faces two 
different ways at the same time, and that we do 
not seek to find a quick-fix solution to a difficult 
problem, albeit that it is one that could have been 
dealt with before now. I may take some 
responsibility for that. 

Although amendment 129 in John Home 
Robertson’s name is simple and straightforward, it 
does not say how we would police the proposed 
provision or where we would get the wherewithal 
to do so. 
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Dave Petrie acknowledged COSLA’s concerns: 
our local authorities have justifiable concerns 
about the amount of extra responsibilities they 
could gain without extra financial resources. If we 
do not have a self-financing scheme—which would 
allow it to be policed—it is not incumbent on us to 
pass legislation that will create one. If we are 
going to do something to solve an obvious 
problem, we have to be clear that the solution is 
financially robust so that it can be dealt with. 

That said, I intend, through the consultation that 
I am preparing, to examine whether we can 
achieve consensus about the problem so that we 
can develop robust legislation that will work. I say 
to anyone who thinks that it is easy to solve the 
problem that I have scars on my back from many 
years to show that whatever we do, it is utterly 
impossible to please all the people. If we can 
please some of the people, we might have 
achieved something. To my cost, I now know that 
the problem cannot be easily solved. 

Christine Grahame: I have great sympathy for 
amendment 129, particularly as people try to 
enclose their much smaller gardens these days. 
John Home Robertson’s point about legislation 
prohibiting walls over a certain height was 
interesting—people are creating green walls to 
evade prohibitive planning regulations on building 
walls. I would like to see movement on what the 
amendment proposes at stage 3. 

Proposed new subsection 5C to be inserted into 
section 26 of the 1997 act, describes a hedge as 
“a row of two or more shrubs or trees with overlapping or 
interlocking branches.” 

I would like the description of such a hedge to be 
something like “of wall-like appearance” because 
that is what we are talking about when we see 
such a solid mass of branches. My neighbours will 
be laughing at my involvement with the bill 
because I have so many things growing in my 
garden that they would have chopped down. They 
think that I have orang-utans in there. 

Dave Petrie’s amendment 156 is far too broad. 
A high hedge is not a tree; a tree is a tree and that 
is that. In urban areas—I think of my terraced 
townhouse—mature trees are terribly important 
and people buy houses knowing that such trees 
are attached. I get cross when people apply to 
chop down mature trees when they bought the 
house knowing that the trees were there. Such 
trees form a habitat for wildlife and they are good 
at gobbling up CO2, much of which is probably 
produced by MSPs. I am quite serious that the 
amendment is too sweeping. 

There has to be a solution. Perhaps John Home 
Robertson or the minister will proceed with an 
amendment at stage 3 and include in the 
description the words “of wall-like appearance” so 

that we would know what we were dealing with. It 
would not be difficult for courts or mediators to 
then say, “We know a high hedge that is acting 
like a wall when we see one, just as we know an 
elephant when we see one, and we know when a 
high hedge is not acting like a wall.” I accept what 
Scott Barrie says about such situations being 
complex, but we all know what such a hedge looks 
like when we see it. If we know that, it is not 
beyond our wit to define it.  

Euan Robson (Roxburgh and Berwickshire) 
(LD): Like many members, I have had 
constituency problems with high hedges. It is a 
difficult question, and I recall that there were about 
1,300 responses to the Executive’s consultation in 
2000-01, all of which called for action. Action is 
definitely necessary.  

Amendments 129 and 156 are both valiant 
attempts. Amendment 156, in Dave Petrie’s name, 
goes too far and has some strange definitional 
problems. For example, his proposed new section 
178B(2)(a) of the Town and Country Planning 
(Scotland) Act 1997 refers to circumstances in 
which  
“action is necessary for the prevention or abatement of…  
structural damage to a building”. 

If a hedge is causing structural damage to a 
building, how can that be abated? I do not 
understand the concept. It can be prevented, but I 
do not understand how it can be allowed to 
proceed at a slower rate. However, the 
amendment is a valiant attempt to address what is 
a serious problem. 

Of the two, amendment 129, in the name of 
John Home Robertson, is preferable. We can 
argue about the height level of 2.5m, although it is 
probably about right. However, there is a 
definitional problem in proposed new subsection 
(5C), which would be inserted by amendment 129 
into section 26 of the 1997 act. The proposed new 
subsection says that 
“a ‘hedge’ means a row of two or more shrubs or trees with 
overlapping or interlocking branches”. 

I do not think that two shrubs or trees constitute a 
hedge. If they do, and the amendment is agreed 
to, you will have to excuse me, convener, as I will 
have to go home and take the saw to something in 
my garden. The wording could cover two 
seedlings that sprout and have interlocking 
branches but cause no particular difficulty.  

However, the bill is an appropriate vehicle with 
which to begin to address the issue. As I said, 
there are obvious definitional problems with both 
amendments, but I hope that it might be possible 
to return at stage 3 with a proposal that begins to 
turn the tide. There is no doubt that high hedges 
are causing considerable difficulty and blighting 
people’s lives in several parts of Scotland. It is 
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incumbent on the Parliament to do something to 
address the problem soon. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I want to make a small point. Members 
have all given examples of how their constituency 
casework has increasingly been laden with 
complaints regarding high hedges. We hoped that 
Scott Barrie would be our saviour in introducing a 
member’s bill, but we believe him when he talks of 
the scars that he has from trying to make 
progress. 

Notwithstanding Scott Barrie’s comments that he 
intends to continue his work, the bill gives us an 
opportunity to deal with the matter, and John 
Home Robertson made a fair comparison between 
the amendments and the national scenic area 
provisions that are to be included in the bill. 

Although we have highlighted some of the flaws 
in amendments 129 and 156, none of us has 
come up with anything better. I would hope that, 
between now and stage 3, the minister and the 
Scottish Executive could use their collective 
wisdom to draft an amendment that will protect the 
people in our constituencies. As always, it is a 
minority who behave unacceptably, but I have 
seen horrendous examples of people’s quality of 
life in their own home being greatly reduced 
because of their neighbour’s inconsiderate 
inaction in failing to maintain their hedge-cum-
green-growing wall in a reasonable state. 

The Convener: Minister, I ask you to exhibit 
some of that wisdom and respond to the points 
that have been raised. 

Johann Lamont: No great challenge there, 
then—I have to be courageous, show collective 
wisdom and find an evasive official. On the last 
one, I am in an unfortunate position, as there is no 
such beast in the planning division. Therefore, I 
am presented with an even greater challenge. 

I do not underestimate the importance of the 
problem. Since I became an MSP, the capacity of 
people to be horrible to, intimidate and bully their 
neighbours has continued to amaze me. The fact 
that people are prepared to use hedges and trees 
in that way, as has been well rehearsed by other 
members, says something about the nature of our 
society and need for us to challenge such 
behaviours. I take the issue seriously. I recognise 
people’s experience of it and appreciate the fact 
that they have taken the time to contact me to 
highlight their concerns. I emphasise that we 
agree that this is a serious problem. 

This is not about not wanting trees or having a 
problem with them. As someone whose family 
comes from the island of Tiree, I argue that 
possibly the most beautiful landscape in Scotland 
is one without trees, but that does not necessarily 
mean that we should aspire to that. There is no 

doubt that it is a separate matter when trees are 
used in the way that has been described by some 
of the people who have written to me. It is not 
about the growth of trees, which is merely the 
weapon of choice, but about behaviour. 

Amendment 129 would require planning 
permission for hedges over 2.5m in height within 
5m of the boundary of a dwelling-house. As I have 
said, we recognise the significant adverse impact 
that some high hedges can have, where they 
overshadow neighbouring land and affect 
individuals’ enjoyment of their property. The 
Executive’s Justice Department consulted on the 
issue of high hedges in 2000 and found that 
legislation, in the form of a statutory remedy of last 
resort, is required to tackle high hedges in gardens 
that create a significant nuisance to neighbours. 
The Executive has indicated that that could be 
achieved via Scott Barrie’s proposed member’s bill 
on high hedges. It reflects the approach that was 
followed in England and Wales, where the Anti-
social Behaviour Act 2003 introduced powers of 
last resort to allow local authorities to adjudicate in 
cases of high hedge nuisance. 

Notwithstanding the scars on Scott Barrie’s 
back, he has indicated that he will continue to 
consult on the matter, which I welcome. Through 
that consultation, we will be able to establish 
effective solutions. We continue to support 
legislation by that route, following the English 
model, rather than through the Planning etc 
(Scotland) Bill, as Cathie Craigie has requested. 
This is a nuisance issue, rather than a land use 
planning issue. In other words, the problem arises 
when a neighbour is unresponsive to requests to 
cut back a high hedge. 

In contrast, the planning system deals with the 
regulation of new development. The Planning etc 
(Scotland) Bill seeks to strengthen the powers that 
are available to local authorities to prevent 
damage to trees through development. Bringing 
hedges into the definition of development would 
mean that a planning application would have to be 
submitted for all hedges over 2.5m in height, 
which is an unnecessary and excessively 
bureaucratic step. It would also significantly 
increase the workload of planning authorities.  

In addition, amendment 129, as drafted, would 
cover  
“two or more … trees with overlapping or interlocking 
branches.”  

The number of trees and hedges that would be 
covered by the provision would, therefore, be vast 
and disproportionate to the issue. 

As is noted in the Justice Department’s 
consultation paper on high hedges, the Executive 
does not want to restrict the planting or growth of 
hedges or trees, which in most cases are 
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beneficial and do not impact adversely on 
neighbouring properties. Although I support 
alternative provisions to deal with high hedges as 
a nuisance issue, I do not support their treatment 
as a planning issue and recommend that the 
committee rejects amendment 129.  

Amendment 156 would give planning authorities 
powers to mediate and serve notices detailing 
action to be taken where there is a dispute over a 
high hedge, tree or shrub. The provisions are 
similar in nature to those in England, where high 
hedge controls are included in the Anti-social 
Behaviour Act 2003. However, there are important 
omissions from the English provisions, including 
the right to appeal or to vary the notice served, the 
right of the authority to set fees for the new 
procedure and conditions on the action that can be 
specified in the notice. The inclusion of high 
hedges in the English legislation emphasises the 
point that the problem is essentially a nuisance 
issue, rather than a planning issue. Although the 
Executive supports the principle of a statutory 
remedy for high hedge disputes, it believes that 
that should be provided through separate 
legislation, rather than through the Planning etc 
(Scotland) Bill. That would allow for detailed 
consideration of the full suite of provisions that are 
required, ensuring that important issues such as 
fees and appeals are examined properly. Scott 
Barrie has flagged up those issues. 

As I mentioned earlier, Scott Barrie has said that 
in the next few weeks he will publish a new 
consultation on his proposed high hedges bill. I 
commend that approach as the most effective way 
of dealing with the issue. In light of the forthcoming 
consultation, I ask the committee to reject 
amendment 156. I reassure David Petrie that we 
are not putting the issue to one side in the hope 
that something may appear in another six years. 
There is an active process in which we can 
engage to deal with an issue that is significant for 
some people throughout Scotland. 

11:00 
John Home Robertson: I am having a busy 

morning and I apologise for detaining the 
committee on a couple of different issues that are 
both important in their own way.  

I am grateful for the minister’s reply and I was 
interested in what she said on the case for tackling 
the issue through antisocial behaviour legislation. 
That probably raises the question why Jim 
Wallace did not follow through on the undertaking 
that he gave as Minister for Justice to steer the 
matter through antisocial behaviour legislation. I 
will leave that sticking to the wall. 

Christine Grahame: Sticking to the wall? 

John Home Robertson: All right—sticking to 
the hedge. 

I have got the message that planners will not 
touch the issue with a bargepole; that has been 
fairly clear for some time. I am not sure about 
Christine Grahame’s concern about the need for a 
direct comparison with walls; we are talking about 
hedges. I take Euan Robson’s point about the 
definition of a hedge—to call just two trees with 
interlocking branches a hedge might be a bit 
excessive; perhaps the number should be three, 
four or more. However, we know what we are 
talking about. Committee members of all parties 
have acknowledged that high hedges are a 
genuine problem that needs to be addressed. 

I particularly welcome Scott Barrie’s offer to 
return to the fray, despite the scars to which he 
referred. Combined with the minister’s undertaking 
that the Executive wants to address the matter 
urgently, that is a clear signal that the Parliament 
intends to speed the process and to deal with the 
matter without further delay. 

I urge members not to press the amendments to 
a vote, because it would be a pity to dispose of the 
issue through amendments that we all know are 
defective. It would be more appropriate to leave 
the issue open, on the clear understanding that 
Scott Barrie and ministers intend to take it up 
urgently and to resolve it with minimum delay. On 
that basis, I am content to withdraw amendment 
129. 

The Convener: Mr Home Robertson seeks to 
withdraw amendment 129. Does anyone object? 

Dave Petrie: I object. 

John Home Robertson: Why? That is idiotic. 

The Convener: The question is, that 
amendment 129 be agreed to. Are we agreed? 

Members: No.

The Convener: There will be a division.
FOR

Petrie, Dave (Highlands and Islands) (Con) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, John (East Lothian) (Lab) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 2. 

Amendment 129 disagreed to. 
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The Convener: John Farquhar Munro has said 
that, as amendment 177 is a consequential 
amendment, he does not wish to move it. 

Amendment 177 not moved. 

Section 3 agreed to. 

The Convener: This is an appropriate point for 
a short comfort break. 

11:03 
Meeting suspended. 

11:16 
On resuming— 

After section 3 

Amendment 162 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 162 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Home Robertson, John (East Lothian) (Lab) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 2. 

Amendment 162 disagreed to. 

Section 4—Hierarchy of developments for 
purposes of development management etc 

The Convener: Amendment 178, in the name of 
Patrick Harvie, is in a group on its own. 

Patrick Harvie: One of the few aspects of the 
bill on which we have all consistently agreed is the 
idea of a hierarchy of developments. Nobody 
disagrees that the hierarchy will be a good thing 
and makes a lot of sense. However, the bill will 
give ministers the power to specify that specific 
developments should be treated as though they 
are in a different category in the hierarchy from the 
one to which they are originally assigned. 
Amendment 178 would delete that power. I 
propose that not simply because I do not want 
ministers to have the power, but because I am not 
yet clear about the circumstances in which they 

intend to use it and how it is intended to function. 
We all want the new planning system to give 
people clarity, so it would be helpful if clarity could 
be given about what the power is for and the kind 
of situations in which it might be used. I will not 
necessarily press amendment 178, but I would 
appreciate a little more information about what 
ministers see as the purpose of the power and 
when they envisage using it. 

I move amendment 178. 

Christine Grahame: I will be extremely brief. I 
share Patrick Harvie’s concerns and look forward 
to hearing the minister’s explanation. 

Johann Lamont: Proposed new section 26A of 
the 1997 act will enable regulations to be prepared 
that describe classes of major and local 
developments. Proposed new section 26A(3) will 
give ministers a direction-making power to require 
particular developments to be treated as if they 
were in a different category. If the characteristics 
of a local development demanded that it be 
processed as a major one, ministers could direct 
that that should happen, with the enhanced 
scrutiny and engagement that that would bring. 
The direction-making power will apply to 
applications for local and major developments only 
and not to national developments. The deletion of 
proposed new section 26A(3) by amendment 178 
would remove any flexibility to respond on a case-
by-case basis to the characteristics of individual 
proposals. 

One example that has been given to me of when 
the power might be used is in the case of a 
proposal to develop a single home with access on 
to a trunk road. We might argue that that required 
enhanced scrutiny and should be moved from the 
local development category to the major 
development one. The power seeks to safeguard 
ministers’ flexibility. I have resisted in the past 
those who wish to increase ministers’ powers in 
determining planning applications but, in this case, 
I argue that the power is an important safeguard 
that would be used in the kind of case that I have 
mentioned, in which a development seems local 
but would have a more significant impact. In such 
cases, we would be keen for enhanced scrutiny to 
take place. On that basis, I recommend that 
amendment 178 be rejected. 

Patrick Harvie: I appreciate the minister putting 
her comments on the record. I still feel that it might 
be worth having a little more information at some 
point, so I might return to the matter at stage 3 in 
some manner. However, for the moment I ask to 
withdraw the amendment.  

Amendment 178, by agreement, withdrawn. 

Section 4 agreed to. 
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Section 5—Initiation and completion of 
development 

The Convener: Amendment 139, in the name of 
the minister, is grouped with amendments 140 and 
141. 

Johann Lamont: The bill will introduce a 
requirement for a developer to notify the relevant 
planning authority of the date on which a 
development will commence. Amendment 139 
seeks to allow ministers to specify, through 
regulations, further information to be included in 
the notification of initiation of development, or start 
notice. For example, developers could be required 
to inform the planning authority of any previous 
enforcement action taken against them.  

As part of our proposals to modernise the 
planning system, we are committed to 
encouraging proactive enforcement to deal with 
breaches of planning control quickly and 
efficiently. Requiring developers to notify the 
planning authority when development of a site 
starts will enable authorities actively to monitor the 
progress of the development and to identify 
breaches of planning control as they arise, saving 
time and resources for both the authority and the 
developer. Clearly, using a start notice to collect 
further relevant information about the developer 
and the development will assist the planning 
authority in decisions regarding the appropriate 
allocation of resources to the monitoring of specific 
developments. The detail of what further 
information should be included and submitted to 
the authority will be set out in detail in subsequent 
secondary legislation.  

In the stage 1 report, the Communities 
Committee made a recommendation—number 
104—that the Executive should 
“consider the introduction of … innovative methods, such 
as the display of … notices on development sites … to 
increase public awareness of … developments”. 

The committee convener, Karen Whitefield, made 
further reference to that in the stage 1 debate. The 
Executive is grateful to Karen Whitefield and to the 
committee for that valuable suggestion.  

In response to the recommendation and, of 
course, to Karen Whitefield’s comments, we have 
lodged amendments 140 and 141, which will 
require developers undertaking certain types of 
development to display, on-site, certain 
information regarding the development. The exact 
information to be displayed will be set out in 
regulations, but it is our intention that it would 
include information relating to the granting of 
planning permission and details of any conditions 
that apply or, when there are a significant number 
of conditions—as may frequently be the case for 
major developments—details of how a list of 
conditions can be obtained. It would also include 

contact details for the planning authority 
enforcement branch, enabling members of the 
public to report any concerns that development 
was not being carried out in accordance with the 
planning consent or conditions.  

The Scottish Executive is committed to 
reforming the planning system to make it more 
inclusive and transparent and to building trust 
between developers and the local community. We 
are also committed to promoting a more proactive 
approach to planning enforcement, with an 
emphasis on the early identification and correction 
of planning breaches. We believe that the 
introduction of on-site notices providing 
information on the development of the site and 
advice to the public on reporting perceived 
breaches of planning control will be an extremely 
useful measure in addressing both those 
commitments. The display of on-site notices will 
encourage developers to provide information to 
the general public on what work is being 
undertaken on the site. By raising public 
awareness of the role of the planning system, 
what has been permitted and how development is 
monitored and controlled, we will encourage 
greater public confidence in the system. 

While we are confident that the vast majority of 
developers will comply with any requirement to 
display notices, it is important that, when a 
developer does not meet their obligations under 
the planning legislation, planning authorities have 
powers to ensure compliance. By making it a 
breach of planning control not to display a site 
notice when required to do so, amendment 141 
will enable the relevant planning authority to 
undertake appropriate enforcement action to 
correct the breach.  

The amendments are very much in line with the 
committee’s thinking, especially as articulated by 
the convener, in relation to enforcement and 
providing people with information so that they can 
challenge perceived breaches. I ask the 
committee to support the three amendments. 

I move amendment 139. 

The Convener: I am delighted to learn that the 
Executive has paid such close attention to the 
suggestion that I made at stage 1 both in 
committee—where I was grateful for the support of 
other members—and in the debate. This is a 
positive step that will make a considerable 
difference to the ability of communities to know 
easily what regulations apply to developments, 
especially as enforcement is often of key 
importance in the planning process. I am delighted 
that the Executive has responded to my concerns 
and those of colleagues on the committee. 

Tricia Marwick: The form of the notice that will 
be required by proposed new subsection 27C(2) of 
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the 1997 act will be prescribed “by regulations”. I 
welcome that. I would like to tease out from the 
minister in advance of the regulations the kind of 
things that she intends to insert in the notice. For 
example, will it indicate whom people should 
contact in the event of a breach, the hours of work 
of construction on the site and where people can 
examine the code of construction practice? We 
would all like the notice to include a number of 
pieces of information. 

Johann Lamont: It has been suggested that we 
have collective wisdom and that I am courageous. 
Any person who did not pay attention to the 
convener when she says something would be very 
foolish. I may be courageous, but that would be a 
step too far. I am pleased that she welcomes what 
we have done in this area. 

I indicated that we anticipate that the information 
will include details of any conditions that apply or, 
if it is a major development and there is a series of 
conditions, an indication of where that list of 
conditions can be obtained. Critically, the 
information would include contact details for the 
planning authority enforcement branch. 
Sometimes people have a feeling of helplessness 
in the face of development. If it is indicated on site 
where people should go if they have a problem 
with a development and enforcement is taken 
seriously by the planning authority and is 
appropriately resourced, that creates a virtuous 
circle. Such an approach both addresses 
individual concerns and creates a culture change, 
as it concentrates the minds of developers who 
might be inclined to breach conditions. As the 
regulations progress, we are open to suggestions 
on how they should look. We are keen to take 
advice on that matter. 

There is a balance to be struck. Notices must be 
readable and accessible and must make sense. 
They should not be so densely written that no one 
will pay attention to them. The critical point is that 
there should be a connection between people 
getting contact information and getting an 
appropriate response from the planning authority 
when it is contacted. That challenges the idea that 
people are helpless in the face of development. 
Something as simple as giving people appropriate 
information that they can use appropriately sends 
out a positive message. 

Amendment 139 agreed to. 

Amendments 140 and 141 moved—[Johann 
Lamont]—and agreed to. 

Section 5, as amended, agreed to. 

Section 6—Applications for planning 
permission and certain consents 

11:30 
The Convener: Amendment 179, in the name of 

Scott Barrie, is grouped with amendments 180 and 
181. 

Scott Barrie: A key feature of the planning 
white paper was a commitment to quality in 
planning outcomes. I am sure that my 
constituency is not the only one where the design 
quality of new properties is at best questionable. 
My amendments would go a long way towards 
addressing the issue and reversing what has 
perhaps become a trend in some areas. They 
would ensure that planning authorities improved 
the design of new-build housing by including a 
commitment to quality outcomes in the bill rather 
than leaving it to policy and practice guidance. 

The bill already contains provisions for pre-
design discussion. Including design in the scope of 
the considerations at an early stage would go 
some way to achieving better policies on both 
architecture and design. My amendments would 
do that. 

I move amendment 179. 

Christine Grahame: I am not unsympathetic to 
Scott Barrie’s proposal. I do not think that it is 
appropriate for the bill, but I have mentioned 
Legoland houses before and, driving around the 
countryside, I despair at the same kind of 
standard, modern houses that are being built. 
They are completely unsympathetic to the 
landscape and are apparently not being built from 
materials that weather and become sympathetic 
through time. 

We have an obligation to future generations. I 
understand why people buy those houses—they 
often have no option—but I am concerned that 
wherever I go in Scotland, the same kind of 
housing has been built. It does not matter where I 
am. I see standard, Legoland housing that is not 
sympathetic to the environment. It will be a blight 
on generations to come. We have many good old 
buildings now, as even in the 1950s we built more 
sympathetically than we do now. 

I have sympathy with Scott Barrie’s 
amendments, but I do not think that the bill is the 
appropriate place for them. 

John Home Robertson: I am with Scott Barrie 
on this one. I think that I referred to Persimmon 
Homes earlier, and I will do so again. It is awfully 
depressing to see houses of identical design being 
built on the edge of communities in every town 
and village in the United Kingdom. It puts me in 
mind of travelling in the former Soviet Union and 
communist empire, where I saw identical blocks of 
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flats being built everywhere from Mongolia to 
Yugoslavia. That private enterprise should be 
replicating that environment in the UK is acutely 
depressing. Scott Barrie is on the right track. 

Johann Lamont: My visit to Dunbar did not feel 
like a visit to the Soviet Union. It is overstating the 
case a little to say that new developments are like 
state-provided housing duplicated across the 
nation. However, I recognise the points that have 
been made, and there is possibly a connection to 
affordability that we may want to explore further. 

Amendments 179 and 180 would add a 
requirement for a design statement setting out the 
design principles and concepts to be included in 
planning applications for certain types of 
development as specified by order. Amendment 
181 would require both design and access 
statements to include details of any consultation 
that may have been carried out, either as part of 
the statement or as part of the pre-consultation 
report should the development require one. 

We recognise the importance of good design 
and have produced the design series of planning 
advice notes, including one on design statements. 
However, we are aware that design issues may 
not always be given the consideration that they 
should and that by making it a requirement for 
certain classes of development, developers will be 
required to consider design when submitting their 
proposals.  

We have already placed in the bill a provision 
that will require a planning application for certain 
types of development to be accompanied by an 
access statement setting out how issues relating 
to access to the development for the disabled 
have been dealt with. We agree that placing a 
similar requirement in relation to design 
statements is desirable. The amendments as 
drafted would generally have the required effect, 
but we would like to consider further the precise 
wording, to ensure that the bill was changed in the 
intended way. We would then lodge revised 
amendments at stage 3. 

On amendment 181, as the forms of pre-
application consultation reports and access 
statements are to be set out separately in 
secondary legislation and guidance, we do not 
consider it appropriate to include that detail in the 
bill. I ask Scott Barrie to withdraw amendment 179 
and not to move amendment 180, on the basis 
that we will lodge improved versions of those 
amendments at stage 3. We consider amendment 
181 to be inappropriate and ask the committee to 
reject it. 

Scott Barrie: I feel rather smug and a bit like 
Meat Loaf, who sang “Two Out Of Three Ain’t 
Bad”. I thank the minister for her kind words. I am 
certainly pleased that she has taken on board the 

points that other members made, although I tell 
some people not to knock the Union of Soviet 
Socialist Republics totally—some good things 
came out of the Soviet Union and I do not like to 
hear it categorised as it was by some people. 

The minister has accepted the main purpose 
behind the amendments. I would welcome the 
opportunity to work with her, if that is on offer—
perhaps that is going too far—on improved 
wording to include design statements in a stage 3 
amendment. On that basis, I seek to withdraw 
amendment 179. 

Amendment 179, by agreement, withdrawn. 

Amendment 180 not moved. 

The Convener: Amendment 163, in the name of 
Fiona Hyslop, is grouped with amendments 182 
and 172. I thank Fiona Hyslop for waiting patiently 
for her amendments to be dealt with. 

Fiona Hyslop (Lothians) (SNP): I am the latest 
in a parade of visitors to the committee, which 
reflects the bill’s importance. I thank the committee 
for its patience and endurance in dealing with a 
complex issue. 

My amendments are about the role of local 
authorities, or lack of it, in regulating demolition. I 
refer the committee to its recent debate on the 
need for more affordable housing. In many 
areas—particularly the Lothians and my area of 
West Lothian—providing land for that involves 
brownfield site reclamation. Concerns have been 
brought to my attention through a constituency 
case that involved the Motherwell Bridge site in 
Uphall, which showed up a problem in the process 
and not just in practices. 

In an answer to me in November 2004, the 
minister said that the Executive had 
“published planning advice to local authorities on the 
development of contaminated land.”—[Official Report, 
Written Answers, 4 November 2004; S2O-3823.] 

She also said that when planning applications are 
approved, conditions can be imposed. The 
problem is that planning applications are not 
needed for most demolitions. Circular 2/1995 from 
the Scottish Office, which refers to the Town and 
Country Planning (Scotland) Act 1972, says: 

“The new planning controls over demolition are intended 
to provide the minimum necessary level of control by 
exempting most demolitions from planning controls”. 

Correspondence from Graham Marchbank—
Alan Cameron, who is present, was copied into 
it—raised concern, because it said that most 
recent definitions of demolition are in circular 
1/2001, which explains that planning permission is 
necessary only for demolition that amounts to an 
engineering operation. A demolition does not 
necessarily involve engineering operations. 
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Graham Marchbank also said that the courts 
decide on and interpret legislation and that 
“Scottish Planning Law and Procedure” 
“explains that most demolition is not development. It also 
explains that case law on what constitutes an engineering 
operation” 

says that it 
“amounts to operations requiring an engineer but not that 
an engineer need be present”. 

Even when planning permission is needed for 
demolition, there is a very narrow definition of 
what engineering work is implied in that. If we do 
not need planning permission for demolition, there 
is a gap in the process. 

The issues are complex but I will try to keep my 
points simple and fairly brief. In the case to which I 
referred, there was crash demolition of large 
pieces of asbestos sheeting and the demolition 
was contrary to the directives on how asbestos 
should be disposed of. Right at the beginning of a 
process, when a building warrant is granted and a 
method statement drawn up, the local authority 
has a role. However, that is the end of their role 
until an application to build houses comes in, 
which can be much later. During a demolition, the 
Health and Safety Executive has a responsibility 
for the workers. It also has a responsibility for 
people not employed in the demolition but who 
may be affected by it. That duty is in the Health 
and Safety at Work etc Act 1974, but it is very 
general. 

The HSE has only just opened offices in 
Scotland. It tends to take a carrot rather than a 
stick approach, and it certainly does not have 
enough officers to police the current amount of 
demolition activity. 

In the case to which I referred, we were 
concerned about practices during demolition. 
Later, the Scottish Environment Protection Agency 
identified those practices as being problematic, as 
did the Scottish Executive. SEPA becomes 
involved in the disposal of materials only once the 
demolition has taken place and things are on the 
ground. 

In this case, in March 2003 SEPA said that the 
asbestos cement would lead them to classify the 
material as “special waste”, preventing its 
recycling as aggregate for future use on the site. 
The material was so bad that SEPA did not want it 
to be recycled. 

Many brownfield sites are right in the middle of 
other housing developments. I am not against the 
development of brownfield sites—it is necessary—
but I want it to be done safely, taking the public in 
the area into consideration. 

My amendment 163 would mean that people 
who wanted to sell their land for the development 

of housing would have to apply for planning 
permission as part of the demolition and would 
have to take special waste into account. The 
amendment would mean that local authorities, 
who currently have no role in relation to 
demolition, would have one. Local authorities 
know much better than the HSE what is happening 
in their area should any problems arise. 

Amendment 182 is technical; it helps to explain 
what special waste is in relation to the hazardous 
waste directive. Amendment 172 is consequential 
on that. 

I do not believe in overregulation or in placing 
too many burdens on authorities, but public health 
must be our prime concern. This issue takes in 
planning, public health and environmental 
concerns. There is a gap in the provision. I think 
that local authorities used to take responsibility for 
the demolition of industrial sites, but not any more. 
My amendments would be a helpful and 
constructive move to remedy that. 

I move amendment 163. 

Dave Petrie: Obviously, before any such 
operation was carried out, a risk assessment 
would take place. As Fiona Hyslop said, health 
and safety legislation would come into play. There 
are also the regulations on the control of 
substances hazardous to health. Is the cover that 
Fiona seeks not already in the legislation that 
developers currently have to comply with? Does it 
have to be added to the bill? 

The Convener: I invite the minister to respond 
to all the points raised. 

Johann Lamont: Amendment 163 would 
require that any application to develop a site 
containing special waste had to be accompanied 
by a statement as to how the waste was to be 
disposed of before development. Although the 
Executive fully accepts that great care needs to be 
taken with any special or hazardous waste on 
development sites, under existing legislation—the 
Special Waste Regulations 1996 (SI 1996/972)—
such requirements already exist. Similarly, there is 
further provision under the Environment Act 1995 
for the remediation of contaminated land. 

In addition, the Town and Country Planning 
(General Development Procedure) (Scotland) 
Order 1992 (SI 1992/224) enables planning 
authorities to require further information to allow 
them to deal with a planning application. 
Therefore, planning authorities already have 
powers to request additional information, such as 
detail of on-site special waste. It is not the function 
of the planning system to duplicate existing 
legislation—and I noted Fiona Hyslop’s comments 
about overregulation. I therefore recommend that 
the committee rejects amendment 163. 

 

173



3899  13 SEPTEMBER 2006  3900 

Amendment 182 seeks to define the term 
“special waste” as used in amendment 163. 
However, a definition of the term already exists in 
legislation—in the 1996 regulations, as 
amended—which includes the definition that is 
proposed in the amendment. It is not the function 
of the planning system to duplicate existing 
legislation—although I have just duplicated that 
comment. Amendment 182 is therefore 
unnecessary, and I recommend that the 
committee rejects it. 

11:45 
Amendment 172 follows from amendment 163. 

Amendment 163 would require the submission of 
a statement on how special waste was to be 
removed from land before development, while 
amendment 172 would require planning authorities 
to make it a condition of the grant of planning 
permission that any such statement be complied 
with. As I outlined in discussing amendment 163, 
provision already exists under other legislation for 
the control and disposal of special waste. On 
amendment 172, planning conditions are required 
to be specific and enforceable, but we do not 
believe that the condition that is proposed in the 
amendment could be enforced successfully. It 
would be more appropriate to allow planning 
authorities the discretion to set specific conditions 
that are based on an analysis of the statement, in 
accordance with the guidance in planning circular 
4/1998, which is on the use of conditions in 
planning permissions. 

It might be useful for the committee to know that 
research is being conducted on permitted 
development rights. That research is not specific 
to, but includes, the issue of demolition. We will 
consult on the proposals that emerge from that. I 
ask the committee to reject all the amendments in 
the group, which we do not accept are necessary. 

Fiona Hyslop: I thank the minister for her 
comments, but I point out that, if all the legislation 
that she mentioned was operational and 
successful, we would not be in the present 
situation. In particular, we would not have had the 
Motherwell Bridge case, in which the authorities 
were alerted regularly and consistently to the 
problems that were arising. The remediation 
measures that the minister mentioned under the 
Environment Act 1995 apply when materials are 
actually on the ground for removal. However, my 
concern is about the process of getting the waste 
on to the ground, so I therefore dismiss that 
argument. The operation of, and monitoring under, 
the 1996 regulations are up to SEPA, not local 
authorities. However, SEPA has told us 
specifically—I have the documentation—that its 
role starts when the material is on the ground, 
whereas it is the process of getting it on to the 

ground that is concerning. That might be Dave 
Petrie’s concern about the 1996 regulations, which 
are mostly about what happens once such waste 
is on the ground. Our concern is about materials 
that cannot be seen, particularly asbestos. 

If the existing law operated effectively, we would 
not have a practice of dismissing it. Local 
authorities need a role. They have told me that 
they do not have the power that the minister said 
that they should use. If we want brownfield sites to 
be developed, we have a responsibility to ensure 
that we have robust and clear legislation. As far as 
I can see, there is no legislation that refers to the 
treatment of special waste during the act of 
demolition, which is why I am trying to introduce a 
specific definition on that. For that reason, I will 
press amendment 163. 

The Convener: The question is, that 
amendment 163 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Home Robertson, John (East Lothian) (Lab) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 163 disagreed to. 

Amendment 181 not moved. 

The Convener: Amendment 182, in the name of 
Fiona Hyslop, has already been debated with 
amendment 163. Ms Hyslop, do you wish to move 
amendment 182? 

Fiona Hyslop: It is consequential on 
amendment 163, so I will not move it. 

Amendment 182 not moved. 

Section 6 agreed to. 

Sections 7 to 9 agreed to. 

Section 10—Pre-application consultation 

The Convener: Amendment 164, in the name of 
Donald Gorrie, is grouped with amendments 165, 
167, 170, 173, 191 and 192. 

Donald Gorrie: I am afraid that my 
amendments to section 10 are slightly difficult to 
follow; however, that is due to how the bill is 
drafted. I thank those who have helped me to turn 
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some fairly straightforward ideas into things that 
will fit into the bill. As the committee has already 
said, the bill is built into another bill, which makes 
the whole thing even more complicated than 
usual. I am grateful to those who went the extra 
mile in trying to put my ideas within the straitjacket 
that is imposed by a bill. 

The thrust of my amendments 164 and 165 is 
that, if a development is clearly contrary to the 
development plan, the developer must set out a 
statement explaining why, in its view, the 
development is necessary. I am trying to create an 
additional task that a developer will have to fulfil. 
There used to be outline planning permission and 
then detailed planning permission, but outline 
planning permission has disappeared. The 
amendments endeavour to make the developer 
explain—before it comes down to the nitty-gritty of 
details—why, in their view, the development is 
necessary despite the fact that it is contrary to the 
development plan. 

The thrust of amendments 167 and 170 is that, if 
a development is contrary to the development 
plan, the planning authority must organise 
hearings so that the whole thing can be more fully 
explained. If, in the light of those hearings and 
people’s comments, including comments about the 
consultation, which is mentioned in another 
amendment, the development is clearly contrary to 
the development plan and there has been 
inadequate consultation, the planning authority 
may decline to consider the planning application. 
In those circumstances, it will tell the developer to 
undertake more consultation. That is the purpose 
behind amendment 170. 

Those are two different sets of ideas. First, 
amendments 164 and 165 would make the 
developer explain more fully what it was on about 
if a development was contrary to the development 
plan. Secondly, amendments 167 and 170 would 
cause the council to have a hearing and to take 
action if it thought that the consultation had been 
inadequate. 

Amendment 192 addresses the same sort of 
issue as Euan Robson’s amendment 191 and 
amendment 173 from the three wise ladies on my 
left. It is up to the committee and the minister to 
consider which of those amendments, if any, they 
think best addresses the issue. I have tried to 
address it as follows. 

I have focused on developments either that have 
the council as a significant player in the 
development—as the owner of the land, a sharer 
in the development results, or whatever—or that 
are clearly contrary to the development plan. 
Amendment 192 is limited to those two points: the 
council as a party to the development and a major 
breach of the development plan. In either 
circumstance, the council would have to tell the 

Scottish ministers that it was minded to grant 
planning permission. The ministers would pursue 
the matter and if a relevant community body—the 
community council or other important body, as 
amendment 192 sets out at some length—
indicated that it opposed the development, 
ministers would have to review the proposed 
decision. Under proposed new section 43(9) of the 
1997 act, ministers would have to take account of 
“local public opinion, the views of relevant community 
bodies … the views of any other local authorities affected” 

and 
“the reasons given by the planning authority for proposing 
to grant the planning permission.” 

If ministers thought that there was a case for 
calling in the application, they would do so and a 
full inquiry would ensue in the normal way. 

The proposed approach in amendment 192 
follows the Executive’s admirable philosophy in 
the bill, whereby the Executive wants as much 
early consultation as possible. My suggested 
approach offers another route for consultation on 
developments in two sensitive circumstances, by 
making provision for ministers to review a 
proposed decision in the light of local public 
opinion, which might lead to an application being 
called in. 

Amendments 173 and 191 cover similar ground 
and I will be interested to hear what members say 
about them. If, in its wisdom, the committee 
prefers one of those amendments, I will be happy 
with its decision, but it is important that the issue is 
addressed and that there be an additional stage in 
sensitive planning applications. 

I have set out my stall on the amendments in my 
name.  

I move amendment 164. 

Jackie Baillie: I am grateful to the committee for 
giving me the opportunity to speak to amendment 
173 and to the minister and her officials for our 
meetings during the past few months. I am sure 
that the minister will be delighted to know that the 
process has helped us to refine our proposals. 

I am delighted that Donald Gorrie approves of 
the wisdom of Sarah Boyack, Pauline McNeill and 
me. Amendment 173 reflects our considerable 
background work during the past year. We took 
soundings from a variety of stakeholders, including 
planners, senior lawyers, members of the Faculty 
of Advocates and—most important—communities. 
We deliberately avoided the increasingly polarised 
debate on third-party right of appeal and we have 
come up with a middle way. Our solution is 
elegant—I am sure that the minister will knock me 
back on that—and would ensure that the 
Executive’s good work is built on while giving 
communities the opportunity to participate at the 
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end of the planning process and not just at the 
beginning. Our proposal would deliver equity and 
fairness in the system and would ensure certainty 
for developers. 

Amendment 173 proposes a community right of 
notification, which would mirror the requirement 
that is placed on local authorities to notify 
ministers of planning applications that merit call-in. 
I will deal briefly with the criteria, cost and process. 

The criteria for notification by a local authority 
are set out in regulations under the Town and 
Country Planning (Notification of Applications) 
(Scotland) Direction 1997, of which we heartily 
approve. The Executive indicated to the committee 
its intention to expand the criteria for notification to 
include all local authority interest cases, major and 
local developments that are significantly contrary 
to the development plan and developments that 
require an environmental impact assessment—I 
could go on, but members get the idea. We do not 
propose anything different, because the expanded 
criteria are sufficiently wide to encompass most 
scenarios. It is appropriate and desirable that, 
instead of setting out the criteria in the bill, 
ministers should have the flexibility to add to the 
regulations. 

12:00 
Our proposal would have minimal additional 

cost, because local authorities are already 
required to notify Scottish ministers. The Executive 
has anticipated that more notifications will come 
from authorities as a result of the expanded 
criteria and has allowed for an increase in notified 
applications from 350 in the current system to 800. 
Of course, it is worth spending a little extra money 
to get the system right. 

The procedure would be relatively simple. First, 
a body would have to be registered as a 
community body. Amendment 173 clearly sets out 
the criteria for registration. A “relevant community 
body” would be a community council that 
represented the area to which the application 
related or a formally constituted body that had a 
postcode connection to the area. Amendment 173 
would give ministers enabling powers to make 
regulations in that regard, because we want to 
ensure that groups from outwith an area cannot 
come along at the last minute and attempt to use 
the notification process. We envisage a process in 
which local authorities would list relevant 
community bodies. 

Amendment 173 sets out in broad terms the 
process that would be followed. A community body 
would be expected to have objected to the 
development. Within seven days of a local 
authority deciding that it was minded to grant 
planning permission in a case that required to be 

notified, the authority would have to notify the 
community body. Within 14 days the community 
body could require the authority to notify the 
application to the Scottish ministers. The 
community body would have to give reasons for its 
request. The application would then go to 
ministers for consideration and there would be two 
potential outcomes: agreement would be reached 
so that everyone was happy; or there would be 
disagreement. Whatever the scenario, ministers 
would have a complete picture of the issues to do 
with the application. 

Communities and local authorities might be 
united on many applications, which would be 
useful for the minister to know before making a 
decision on an application that might at first glance 
appear contentious. I know that members have 
come across examples of such applications in 
their areas. 

The approach would be especially effective 
when decisions on whether to notify were 
marginal, for example if a council thought that 
there was no significant departure from a 
development plan, but the community hotly 
disputed the council’s position. 

We spent quite a while consulting on and 
refining the proposal. The proposed approach is 
fair, because it would give rights to communities 
not just at the start but throughout the process. 
Our proposal is transparent, because it would 
ensure participation at every stage. It would also 
increase the accountability of local authorities to 
their communities and of the Executive, by 
requiring ministers to give reasons for not calling 
in an application, which would be helpful. 

The proposed approach is proportionate. It 
would not create a third-party right of appeal or 
cause unnecessary delays. It would deliver 
certainty for communities, local authorities and 
developers. Above all, it would instil trust and 
confidence in the system. 

I acknowledge the minister’s positive approach 
to involving communities in the creation of a 
planning system that is fit for the 21st century. 
Amendment 173 would contribute to that 
approach. I have tried flattering the minister in the 
past. I recall an exchange in which I think—I am 
not certain—that she described herself as a 
pussycat. I was going to end by borrowing John 
Home Robertson’s approach and saying, “Be 
brave, minister.” However, there is no need for the 
minister to be brave. The approach in amendment 
173 is logical and well supported. The minister 
knows that it would work, because she is wise. 

The Convener: We will be interested in the 
minister’s response to those comments. 

I remind people that mobile phones and all 
electronic devices should be switched off. There 
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has been some interference with the sound 
equipment. 

Euan Robson: I lodged amendment 191 
because it is important that there should be a 
notification procedure when a local authority 
intends to grant planning permission for an 
application that is contrary to the strategic 
development plan and which has generated a 
substantial body of objections. 

We rightly debated, in both the committee and 
the stage 1 debate, the importance of 
development plans and the importance of 
community involvement and consultation. We put 
considerable emphasis on the unsatisfactory 
nature of out-of-date development plans and we 
set an important target for development plans to 
be redrawn every five years. If there is a departure 
from a development plan during that time and it is 
the subject of a body of objections, it is right that 
the application should be notified to ministers so 
that they can consider the circumstances and 
deliver a determination in the normal manner. Not 
to have something of that nature would undermine 
the philosophy of the bill and contradict the 
assertions that we all made about the importance 
of development plans. It would also undermine 
confidence in what I hope will be the new act. 

In common with all back benchers who lodge 
amendments, I admit that my amendment might 
not be entirely correctly drafted. I think that it is 
workable, but I stand to be corrected. However, it 
is important that we address the issue. The 
minister has said on previous occasions that she 
would look to act in this area, particularly around 
local authority interest cases. If she is prepared to 
give a commitment to bring forward something that 
meets the objectives of amendment 191, I will 
happily not move the amendment. However, I 
believe that we have to act in this area to reinforce 
the points that have been made in the past about 
the bill and to underpin its effectiveness in the 
future. 

Christine Grahame: The amendments in the 
group represent a pre-emptive strike of plan Bs to 
divert attention from calls for a full-frontal third-
party right of appeal, which we will discuss when 
we come to amendment 130, which will be moved 
by my colleague Sandra White. I recognise that 
colleagues are making endeavours to represent 
communities’ serious concerns. However, 
notwithstanding the good will that the minister 
exhibited to the idea that consultation and 
participation of communities should mean exactly 
that, and notwithstanding the various amendments 
on the matter, people still think that a rubber-
stamp job will be done. They will go through more 
processes, but they will not have the same rights 
to plans as the other parties, such as the planning 
authority or the developer, will have. 

I can think of a particular instance in which I was 
battering on about variations that take place after 
planning applications receive consent and cases 
in which a variation can be agreed between the 
developer and the planner. We will come to that 
later. 

I note that Jackie Baillie has picked up much of 
what Sandra White said in her member’s bill. The 
various amendments pick up on situations in 
which it can be established that the local authority 
has an interest—whether direct or indirect—that is 
contrary to the local development plan and that 
there are significant community objections. My 
position is that the amendments are not rigorous 
enough. However, subject to what the minister 
says, and on the basis that it is better to have a 
fallback position and put your full-frontal position 
later, I will support one or other of the 
amendments if they are moved. 

Patrick Harvie: Jackie Baillie makes a strong 
case for involving people and giving them an 
opportunity to be involved at the end of the 
process as well as at the beginning. None of us is 
against early involvement. We want to encourage 
early participation and involvement and we want 
them to work, but if people are involved in the 
process for a longer period of time and then, at the 
end, they feel let down, excluded and locked out, 
that might undermine trust and confidence in the 
system even more. There is a strong case for 
people to have the opportunity to be involved at 
the end of the process. 

I will comment briefly on Donald Gorrie’s 
amendments then ask a few questions, which I 
hope will be answered by Jackie Baillie or 
whichever one of the wise trinity of Jackie Baillie, 
Sarah Boyack and Pauline McNeill closes. 

Donald Gorrie’s amendments ask for a 
statement that explains why a development is 
being proposed despite being contrary to the plan. 
If we were to ask that question now, the answer 
would often be that it is because the plan is out of 
date and no longer makes sense. However, plans 
will be kept up to date if the new system works as 
it should do. An issue is that, if I may put it this 
way, not all developers are motivated by the good 
of society—they have other motivations—so I fear 
that if they were to give an honest reason, it would 
be, “This development is required so that I can 
make money.” Any other reasons that they gave 
would have to be taken with a large pinch of salt. If 
development plans are kept up to date and the 
answer that is currently given is therefore out of 
the window, I am not sure how useful a statement 
of reasons would be. However, I support the broad 
thrust of Donald Gorrie’s amendments. 

Amendment 173 begins by enabling ministers to 
determine the type of application to which the 
process will apply. How does Jackie Baillie 
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envisage that working? What does she see as the 
appropriate scope of the process? 

The amendment then describes the involvement 
of a community body, but there will be occasions 
when a community is sharply divided. If an 
application is highly contentious and controversial, 
the divisions within, for example, the community 
council might be such that it could not express just 
one view. Is there a way of ensuring that that 
situation would not lock out the community body 
from engaging at the end of the process? 

The requirement for the community body to 
provide information alongside the notification of 
the application must not become a significant 
burden on community councils, which by and large 
are underresourced. 

Ultimately, if the process that is set out in 
amendment 173 is agreed by the committee and is 
included in the bill, the proof of the pudding will be 
in the eating. Three years down the line, people 
will want to be able to see that the process has 
resulted in some inappropriate developments 
being not only re-examined, but knocked back. 
The way to achieve that is to give communities 
some power directly. I am concerned that the 
amendment would not give power to communities, 
but would merely give them the opportunity to 
have ministers exercise their own power. 

My final point concerns the definition of a 
community body. Donald Gorrie’s definition in 
amendment 192 seems better. If the committee 
supports Jackie Baillie’s amendment 173, would 
she be open to having the definition tweaked at 
stage 3? The statement that the community body 
must 
“consist solely of members who— … 

(ii) are entitled to vote at any local government election” 

would exclude young people from involvement in 
such organisations. In addition, I wonder whether 
other aspects of the definition would exclude 
bodies that represent neighbouring communities, 
which do not have a direct interest in the land 
being developed but will be affected in knock-on or 
indirect ways. 

I have no great objection to Euan Robson’s 
amendment 191, but I am afraid that I cannot work 
up a great deal of enthusiasm about it. It seems to 
pull at the edges of the problem rather than take it 
on directly, so I am equivocal about it. 

12:15 
John Home Robertson: As I understand it, the 

bill’s fundamental objective is to create a new 
framework and culture of consideration of 
development proposals around Scotland—
proactive planning with community involvement at 
every stage. I am a little suspicious that we are 

dealing with an amendment that could throw a 
spanner in the works before we even start. Surely 
the idea is to get away from the fundamentally 
reactionary and adversarial process of dealing 
with planning applications as they come along and 
of people trying to knock back applications 
because they think that something should be 
located in someone else’s backyard. 

I honestly do not think that there should be an 
entrenched role for self-appointed pressure groups 
or serial objectors. I am not suggesting that 
anyone is actually calling for that, but we should 
guard against creating a mechanism whereby 
such bodies and individuals could be given a new 
way of thwarting projects that wider local 
communities require. 

Jackie Baillie was positively oozing with charm 
when she spoke to her amendment 173; she is 
very good at that sort of thing. However, perhaps 
we should be careful when Donald Gorrie comes 
along and praises her. During my career, I have 
learned to beware of Liberal Democrats bearing 
compliments. 

This member of the committee remains deeply 
suspicious of the idea of a third-party right of 
appeal in the new planning system that we are 
trying to establish with the bill. I fear that such 
amendments carry a risk of creating an old-
fashioned charter for obstruction. We need to give 
the new framework that the Executive has 
proposed a genuine chance to work for regions 
and communities throughout Scotland. I will be 
interested to hear what the minister says, but I am 
not sympathetic to what is being proposed. 

Sarah Boyack: I echo John Home Robertson’s 
comments about how the process should be 
proactive and engaging at every stage. In a sense, 
that is what has brought us to the table. We have 
read the committee’s deliberations and have been 
engaged in the same debate for the past year. 
Debate in the Parliament on the issue of third-
party rights of appeal goes back about four or five 
years. We brought amendment 173 to the table as 
a genuine attempt to respond to the issues that 
the committee has been dealing with throughout 
the process. 

We believe firmly that the system needs to be 
followed throughout the process. We agree totally 
with up-front investment in the system; that should 
help. When my local authority has taken 
interesting and innovative approaches in 
encouraging communities to speak to the planning 
committee in a regulated and fair format, with the 
community and the developer getting the same 
amount of time, the community has felt itself to be 
more a part of the process, even when the 
decision did not go with the community. There is a 
very good strand in the bill that will help. 
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However, I am slightly cynical—although that 
does not seem to be the right way of putting it—
because, during 20 years as a planner, I was 
taught exactly the same principles of participation 
and community involvement and I know that it will 
take more than the words in the bill to achieve 
that. We must consider what happens at the other 
end of the system. If people are to be engaged 
throughout the process, they need to be able to 
trust as they go through the process. 

The local plan stage is crucial, although—as we 
all know—it is hard to get people to engage at that 
level, partly because they do not feel that it will be 
worth it later in the process, and partly because 
local plans need to be prepared more regularly 
and to be relevant and up-to-date. I therefore 
agree with the emphasis on that in the bill. 
However, it is not enough. There are issues that 
could undermine the approach. Let us look at the 
nature of development plans. How detailed are 
they? How open are they to judgment by planning 
officers or councillors? How are they interpreted? 
We can see the trend towards broader, criteria-
based policies in my own local authority; one of 
the difficulties with that lies in knowing the point at 
which the community’s views will be acted upon. 

One argument that is currently used concerns 
local planning policy being set aside or overridden. 
That is a real issue, even when there is an up-to-
date local plan. I can give the example of a local 
plan that had been in place for only a year when 
the local planning authority overrode the plans for 
housing on a site and turned it to commercial use. 
Under the current system and under the bill, that 
would be the end of the story; nobody could say 
anything. However, if the community had engaged 
in the local plan process in good faith, had made 
representations, had supported the site’s 
development for housing and then found out at the 
end of the process that the site was to be used for 
commercial development, there would be a sense 
of injustice. 

Our amendment 173 tries to right that potential 
wrong. It does not guarantee that the community’s 
views would be taken on board in the end, but it 
guarantees that those views would be kicked up 
one level to the minister. It retains accountability in 
the system. It introduces a sift, not an 
indiscriminate process or a third-party right of 
appeal under which every objection would go 
automatically to appeal. We have worked hard on 
the amendment. A crucial point is that the 
amendment does not introduce a third-party right 
of appeal; it is about the local authority’s intention 
to approve an application. It would come into play 
before the local authority had issued a decision 
letter but when it had decided that it wanted to 
approve a development. That means that no deals 
would have been struck and no legal and financial 
commitments would have kicked in. 

Amendment 173 would put into play a short 
process. If a community has been involved in a 
planning process, it should be allowed to see it 
through to the end. Under the amendment, a 
planning decision would be kicked upstairs to the 
minister. I know that she is not enthusiastic about 
that but, in the absence of another sift, it is 
legitimate and would improve the system. We lost 
the second tier of local authorities when we lost 
the regions and the sift that they formerly provided 
has disappeared, but it would be good to have 
more rigour and a backstop in the system. MSPs 
get involved in the system informally and can 
sometimes get the minister to call in a decision, 
but the communities are not part of that process 
and it is not transparent. Historic Scotland can get 
a decision referred to the Scottish ministers, but a 
community council cannot do that even when 
there is a good ground for a decision to be 
referred. That is a weakness in the proposed 
system. 

We have been tight on the definitions of 
“community body” in amendment 173. We have 
said that a community body must have made 
representations; it need not necessarily have 
made objections, just representations, but it must 
have been part of the process. We have not 
specified too much in the amendment because it 
builds on where the Executive is going anyway 
and gives the Executive the flexibility to make 
further specifications in regulations. It is for the 
committee to judge what goes into the bill. 
Members get involved in such debates endlessly, 
but our judgment is that the minister is well 
capable of coming up with what should be 
required in a notification procedure and that the 
amendment is entirely in line with the direction in 
which she has been moving. 

There might be some common ground in the 
committee today, although I would not go too far 
on that. Jackie Baillie, Pauline McNeill and I have 
been working for a long time on amendment 173. I 
was interested to hear Euan Robson’s explanation 
of amendment 191, because the matter was 
discussed in the stage 1 debate. Perhaps there 
needs to be more reflection and thought, but I 
reassure members that amendment 173 does not 
introduce a third-party right of appeal by the back 
door. It would provide a better system. It would 
provide for a sift and give the ministers the chance 
to make a judgment. The local authority’s views 
and the communities’ views would be examined 
side by side and the decision would not just be left 
in the hands of the local authority. 

I am sure that, from our work as local MSPs, we 
could all quote casework in which the local 
authority did not get the decision right and we felt 
that it needed to be re-examined. Amendment 173 
would provide for that process, but it would not 
guarantee that every application would gum up the 
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system. It takes a different approach from third-
party right of appeal—it is more discriminate—and 
it is worthy of the committee’s close examination. 

Pauline McNeill: Like Sarah Boyack and Jackie 
Baillie, I have submitted responses to the various 
white papers and have followed the planning 
process for some time. It is a pleasure to be able 
to escape from the Justice 1 Committee this 
morning—we had an unusually short agenda—to 
catch up with the work that the Communities 
Committee has been doing. 

To take the Jackie Baillie approach, it is fair to 
welcome the fact that the years of consultation on 
the matter have resulted in the Executive adopting 
the provision in the bill that will require local 
authorities to notify more; I note that that 
notification procedure will involve additional work 
for the Executive. The policy has moved in the 
right direction, but amendment 173 would enhance 
community involvement and take the process a 
little bit further without unduly burdening the 
planning system. We understand the importance 
of that from our discussions with those who are 
concerned about what adding anything to the 
system might do to economic development. The 
amendment was drafted to take that into account. 
As I am sure members would expect, we do not 
necessarily think that we have got the drafting 
right at the first go—actually, we have had a few 
goes—but that is what stage 2 is about. 

I believe that amendment 173 is needed. For 
me, the bill does not go far enough in giving 
communities a meaningful way in which they can 
make a challenge in certain narrow circumstances. 
There will be occasions when planning authorities 
do not notify the Executive where the scope for 
interpretation lies. The authority may decide, for 
whatever reason, that it will not notify because, on 
balance, it thinks that notification is not required. I 
believe that there should, in effect, be a third-party 
way of making challenges; I believe that that third 
party should be a community body, as defined in 
amendment 173. 

The proposal is for an attachment to the 
notification procedure, not for a right of appeal. 
The Scottish Executive would apply policy in 
exactly the same way that it is already provided 
for. There would be a further check in the process, 
not a completely independent process; I have 
never argued for that. The principle is still 
important, however. 

Patrick Harvie mentioned the definition of a 
community; I am sure that Jackie Baillie will want 
to come back on that point, as I know that she has 
done quite a bit of work on the definition. 

Christine Grahame: She cannot do that. 

Pauline McNeill: Right—she cannot come back 
on that. We have done quite a bit of work on how 

to define a community. We tried to steal the 
definition from other bits of legislation, but it could 
be open to amendment if that was required. 

With regard to Patrick Harvie’s second point, we 
believe that community bodies, however they are 
defined, should in principle have the right to 
challenge, whether or not something has been 
notified. Whether or not a community is divided, 
the community body that triggers something does 
so only in so far as it is saying that the local 
authority has not notified people of something that 
the body believes to be a departure from the local 
development plan. The body is asking the 
Executive to examine the rules and to ascertain 
whether they have been applied. That does not 
prevent the Executive from considering that there 
are mixed views on the matter, as it would do even 
under a third-party right of appeal. 

Patrick Harvie: Can the member take an 
intervention? 

The Convener: If it is brief. Although Ms Baillie 
has no right to speak again in the debate on this 
group of amendments, I will, at my discretion, 
allow her to respond. I ask for your intervention to 
be extremely brief. 

Patrick Harvie: I am grateful to both the 
convener and Pauline McNeill. Perhaps Pauline 
McNeill has misunderstood the point that I was 
making, which is that the community body would 
have to have made representations on the 
planning application in the first place. If the body 
was divided, it might not have been able to take a 
view. 

Pauline McNeill: We have been careful in 
drafting amendment 173 in such a way as to 
define clearly which community bodies would 
qualify in this context. They will have their own 
constitutions with respect to making 
representations, I imagine. 

John Home Robertson made a point that I think 
Sarah Boyack answered. We are very much alive 
to the fact that any process that is put in place 
could go on endlessly. It must be ensured that 
consultations with communities are meaningful. It 
cannot be right, however, that no one else can 
challenge a local authority’s judgment that it has 
not contravened the local development plan. It is 
not right for the authority to be both judge and jury, 
particularly when it has an interest.  

Arguably, there has always been an anomaly in 
the system. When a decision to grant permission 
is made, it is still possible to make representations 
to the Scottish Executive, as long as the letter of 
notification has not been received by the 
developer. There has always been that window if 
people can persuade the Executive that there is a 
reason for a matter to be examined. Amendment 
173 provides a way to formalise that.  
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I will give an example of what I am talking about, 
relating to disputes over the meaning of a local 
development plan. We are meant to be applying a 
plan-led system, because that is what we believe 
in. However, it is only a plan-led system in so far 
as we all agree on the interpretation of the local 
development plan.  

Queensborough Motors in Hyndland in my 
constituency is a low-level building in a 
conservation area. The local plan does not allow 
buildings of more than two storeys in any lane. 
Although the Ordnance Survey map indicates that 
the building in which there requires to be a 
development is in a lane, the local authority has 
decided that it is not in a lane but in another street. 
We dispute that, but we have no right to challenge 
the council’s decision. That material fact 
determines not whether the development can 
proceed, but whether it will be two storeys or five 
storeys. It is not that communities are out to 
oppose everything; it is just that they want a say in 
the nature of developments. It is to the advantage 
of local communities to give them such a say and 
it can enhance the landscape. I hope that I have 
provided an important illustration of the problem of 
interpretation. 

Another problem is that when a planning 
committee refuses to grant planning permission on 
the basis of the local plan, that does not prevent 
the developer from appealing and arguing that the 
local authority failed to apply the local plan and 
that the developer has a different interpretation of 
it. The local authority is judge and jury on the local 
plan but, unlike anyone else, developers have the 
right to challenge it when there is a dispute. More 
work needs to be done on that. I am keen to 
support an amendment that, in spite of its narrow 
scope, would provide the opportunity for 
communities—which we all believe should be 
involved in the planning process—to use the 
notification procedure in the way that has been 
outlined. Jackie Baillie mentioned the guidance 
under the Town and Country Planning (Scotland) 
Act 1997, which ministers can use if they think that 
such grounds exist for challenge. 

12:30 
Tricia Marwick: I welcome all the amendments 

that have been lodged to this part of the bill, 
although that does not mean that I will necessarily 
support them all. Members’ minds are focused on 
the fact that communities do not seem to be well 
represented at the final stage of the process. It is 
interesting that there is cross-party recognition that 
the bill does not go far enough on that point. 

We are discussing a technical issue. I am glad 
that Jackie Baillie will be given the opportunity to 
sum up, because I am confused about the process 
that she is suggesting. New subsection (6) that 

amendment 173 seeks to insert in section 15 
states that when 
“the planning authority is minded to grant planning 
permission, the authority must, within 7 days of deciding 
that it is so minded, notify the relevant community body that 
it is so minded.” 

There is the local authority and there is the 
planning committee. At what point would the 
planning committee decide that it was so minded? 
Would that happen when officials wrote a paper in 
which they made recommendations? Is that when 
the community would be notified? If that is the 
case, notification would be carried out by officials 
rather than by councillors.  

The alternative is that councillors would attend a 
planning meeting and all their planning decisions 
would be taken on the premise that they were 
minded either to accept or to reject applications. 
Why should they not just state, “Yes, we will 
support it,” or, “No, we will not support it”? I am 
confused about how the process would work, 
technically, at that stage. Our councillors would 
find it confusing if we told them that they would be 
able to take a decision not on whether to approve 
planning permission but only on whether they 
were minded to approve planning permission. I 
find it confusing, and I am sure that councillors 
who read the Official Report of our exchange will 
find it confusing, so I would welcome clarity on that 
point. 

The Convener: Before I allow the minister in, I 
will allow Ms Baillie to respond to points that relate 
specifically to amendment 173; I do not want her 
to sum up on the entire debate. 

Jackie Baillie: I will resist the temptation to do 
that. I know that you will cut me off in my prime if I 
even dare to try. 

I will respond to the last point first. Under the 
current regulations, councillors already follow the 
procedure that has been described. The text of the 
regulations states: 

“The current system of notification to Ministers works as 
follows. Scottish Ministers must be notified where a local 
authority is minded to grant planning permission for a 
development which falls within the categories listed in the 
schedule to the Town and Country Planning (Notification of 
Applications) (Scotland) Direction 1997.” 

Already, we have a position in which the 
decision to grant planning permission is made not 
by the planning officer but, appropriately, by a 
committee of elected members, which is required 
to notify ministers when the proposal fits into 
categories that ministers have set out by 
secondary legislation. Currently, that includes, for 
example, the operation of large coastal quarries.  

I am sure that the minister will deal with this 
issue more effectively than me, but I understand 
that the local authority issues a decision letter, 
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following which all sorts of issues about legal and 
financial contracts kick in. Therefore, we are 
talking about the point in the process that Sarah 
Boyack described perfectly: the point before a final 
decision is made, but when the authority is minded 
to grant planning permission. That is the point at 
which the natural, current procedure kicks in 
anyway. I hope that there is no undue confusion, 
because we are following, to the letter, the current 
system.  

I want to respond to a couple of points that 
Patrick Harvie made. I have dealt with the issue 
about regulations. The position is set out in the 
Town and Country Planning (Notification of 
Applications) (Scotland) Direction 1997 and the 
Executive has indicated in its financial 
memorandum, if not in its policy memorandum, 
that it intends to expand the scope of that 
direction, which is welcome. 

We are not interested in having only one 
registered community body; there is an opportunity 
for a number of community bodies to register at 
their local level. Those bodies could be community 
councils, which have a distinct place in statute, 
tenants and residents associations and so on. 
Therefore, where there is a divided view, we would 
expect that view to be reflected. Indeed, I think 
that that would be instructive to ministers in 
determining which applications to call in.  

We do not want any burden to be placed on 
community bodies, but because we are insisting 
that they must have objected in the first place, 
they would have followed through the process. We 
envisage that nothing new would be introduced at 
that stage. Most of the material would have been 
introduced at an earlier stage, so when they seek 
notification to ministers a brief summary of events 
will be required rather than a submission that 
introduces anything new.  

Success is not measured by whether something 
is knocked back. For me, success is not about 
refusing applications; it is about ensuring that we 
have even fewer notifications to ministers. That 
will show that the system works and that people 
trust it and have confidence in it.  

We have defined “relevant community body” 
quite tightly. We want it to be about local 
communities; we do not want it to be about 
organisations that spring up and come from 
outwith the area. At the end of the day, it is those 
local communities that will live with the 
consequences of decisions that are made. I am 
minded to acknowledge that there is an issue 
about young people being involved in the process. 
However, community councils should have a 
programme of actively involving younger people in 
their communities. We will reflect further on that.  

John Home Robertson did not make a specific 
point, but I say to him that culture change takes 
time. Amendment 173 would not introduce a third-
party right of appeal. We are clear about that. I say 
to Christine Grahame that this is not a fall-back 
position; this is a distinctive position that has much 
merit.  

Johann Lamont: Convener, I want to respond 
to certain points that were made in the debate, but 
I hope that you will allow me to put on record 
some of the considerations around the 
amendments that have been lodged.  

There is no doubt that there are challenges in 
this area for all of us—not least for the Scottish 
National Party, which is in favour of the third-party 
right of appeal while having an enterprise 
spokesperson, Jim Mather, who has explicitly said 
that he is opposed to it. Even at the simple level of 
people making their minds up on the issue, there 
are clear challenges. We must be honest and 
mature. That split within the SNP is evidence that 
there is a difficulty in that regard. Similarly, there 
are Labour members who take a different position 
from me on community notification. 

Patrick Harvie and Tricia Marwick spoke about 
communities feeling that they are not engaged 
properly and that, no matter how early and how 
well they are engaged, they will ultimately be 
disappointed. However, that point was rather cut 
across by Patrick Harvie’s point that communities 
are often divided. Almost by definition, no matter 
the shape or system, there will be those who are 
content and those who are not.  

Where those in a community who are in favour 
of more affordable housing are confronted by 
those who campaign hard not to have it anywhere 
near them, there will inevitably be disappointment. 
In the planning system, we simply have to accept 
that that will happen. Planning authorities and, 
ultimately, ministers have to make a judgment in 
such cases. People will just have to live with that. 

In planning terms, we cannot please all of the 
people all of the time, nor should we where people 
seek to prevent, for example, progressive 
developments that aim to assist people but which 
others do not want to have anywhere near them. 
We have to be honest about that. That is the 
challenge that we have to deal with in the planning 
process. 

The Executive has sought to be both efficient 
and inclusive, to the extent that we can balance 
one against the other. We know that an important 
balance has to be struck between local and central 
decision making. Pauline McNeill set out her 
contention that people would at least feel satisfied 
if cases were brought in and given further 
examination. I am not convinced that people who 
are unhappy about or frustrated by a development 

 

182



3917  13 SEPTEMBER 2006  3918 

will accept the decision that someone at the centre 
takes, especially if they uphold the original 
decision. That is not how people feel about 
centralised processes. People do not feel that a 
minister is some sort of Solomon figure whose 
decisions they—along with everyone else—sign 
up to in the end. That is not my experience of the 
process. I should also state up front that the 
notification procedure is not without costs. 
Significant time and resources are involved even 
in the decision to call in—or not call in—an 
application. The process must not simply extend 
the system but add to it.  

We should seek to balance efficiency and 
inclusion. We need to recognise the tension 
between localised and centralised decision making 
and the checks and balances that are needed in 
the process. We also need to ask ourselves 
whether something is an effective addition to the 
process or whether it simply extends it. We need 
to know whether a measure has a purpose or is 
counterproductive. 

Sarah Boyack made the point that people have 
always been involved in engagement; it is 
consultation that often has not been done. We 
need to emphasise the primacy of development 
plans and the importance of inclusion. We are 
talking about much more than the tick-box level of 
engagement. In order to do that and to get people 
to engage in the system, we have to take out of 
the system stuff that simply bears down on people 
and wastes their time and energy on bits of 
bureaucracy that simply go on to grow legs of their 
own but do not add to the process. I think that we 
are all signed up to that. 

I turn to the amendments in the group, which I 
will take in turn. Amendment 164 would require 
applicants to carry out pre-application consultation 
on major developments that are contrary to current 
strategic development plans or local development 
plans. The intention in the white paper was to 
have such consultation on major developments 
that were significantly contrary to development 
plans. Our intention is to go further than that—
indeed, we will go further than the conservative 
request that Donald Gorrie makes in his 
amendment 164. We will require that all major 
developments are subject to pre-application 
consultation. Given that requirement, there seems 
little point in singling out a particular category of 
major development for mention in the bill. I ask 
members to acknowledge the shifts and 
movements that the Executive has made from the 
white paper to the drafting of the bill and now to 
our engagement at stage 2. 

The substance of amendment 165 is to require a 
statement on the reasons why a proposal departs 
from the development plan to accompany the 
proposal of an application notice. It is in the 

interests of the prospective applicant to do that in 
any case in support of his or her application. I 
suggest that we consider the matter when we 
make the related subordinate legislation. It does 
not need to be flagged up specifically in the bill, 
particularly given that we now intend to have pre-
application consultations on all major 
developments, not only on those that are 
significantly contrary to the development plan. I 
recommend that the committee rejects 
amendments 164 and 165. 

Amendments 167 and 170 seek to require 
hearings during pre-application consultations on 
major developments that are significantly contrary 
to the development plan to ascertain whether 
there is suitable justification for such a departure. 
If the hearings did not produce such a justification, 
the planning authority could decline to determine 
the subsequent application. In effect, that 
procedure would move the planning authority’s 
consideration of a case from the application phase 
to the pre-application phase. That would 
undermine the process for considering planning 
applications, during which time the development 
plan and all the other material considerations are 
brought to bear in determining the application. The 
whole point of pre-application consultations is not 
to judge the case but to bring to the fore, and 
perhaps deal with, potential concerns surrounding 
a project. Instead of viewing the process as a 
means of marshalling arguments against the 
proposal, it should be seen as a productive and 
positive means of engaging people with it. 

12:45 
In addition, as there are no planning appeal 

procedures for cases in which a planning authority 
declines to determine an application, there would 
be no appeal procedure by which the planning 
authority’s view that there is no justification for 
departing from the development plan could be 
tested. The other grounds for declining to 
determine applications relate to cases in which the 
planning authority has twice previously refused 
permission for the same proposal. In such cases, 
it is open to an applicant to appeal against the 
refusal of permission before making another 
application, which the authority may decline to 
determine. In such cases, there is ample 
opportunity to test the planning authority’s view of 
the case. The other new ground for declining to 
determine an application is that the applicant has 
failed to comply with requirements on pre-
application consultation, but that problem can be 
remedied by the applicant going back and making 
the application properly. 

It is already our stated intention to have pre-
application consultations and pre-determination 
hearings on proposals for major developments 
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that are significantly contrary to the development 
plan. Planning authorities will be required to report 
on how their decisions on such cases were 
reached and the applications will be subject to 
notification to ministers. That should allow 
sufficient scrutiny and consideration of any 
grounds for departing significantly from the 
development plan. Therefore, I recommend that 
amendments 167 and 170 should also be rejected. 

Amendment 173, in the name of Jackie Baillie, 
would introduce the concept of a community right 
of notification procedure. I recognise the work that 
has gone into the amendment. However, although 
I might accept a third way on some occasions, this 
is not one of them. The amendment would provide 
that, for certain categories of application, planning 
authorities would be required to give designated 
community bodies the opportunity to require that 
the application be notified to Scottish ministers. 

We have always said that our package of 
modernisation proposals aims to strike a balance 
that combines the need for greater efficiency in 
planning decision making with a better quality of 
public involvement. That balance ought not to be 
dismissed. The new system should make it easier 
to deliver our priority of sustainable economic 
growth and, as we discussed earlier, provide the 
supporting infrastructure that is necessary for that, 
such as housing—including affordable housing—
water and drainage, schools, hospitals, transport, 
waste management and energy. 

Such developments should be achieved in a 
way that engages and involves all affected 
communities. For that reason, our proposals focus 
on securing meaningful community engagement at 
the front end of the process, both in development 
planning and in early engagement in applications. 
We believe that the limited resources that are 
available to planning authorities should be focused 
on those areas at the front end, as that is where 
they will make a difference. I am concerned that 
amendment 173 would significantly disrupt that 
balance for little real benefit. 

In the context of the debate on appeals, we 
discussed at length our view that additional 
procedures and complexity at the later stages of 
development management would not be 
productive. Indeed, that is why we sought to 
address the issue concerning first-party rights of 
appeal, the procedure for which is occasionally 
abused by applicants who use the appeal to 
reinvent the application because huge amounts of 
time are given in which to decide whether to make 
an appeal. The bill will reduce the timescale for 
such appeals and will require planning authorities 
to scrutinise the application as submitted, rather 
than the application as the applicant would like it 
to be. That shift should be recognised in this 
context. 

We have already set out that, in addition to the 
many categories of notifiable applications that 
already exist, planning authorities will be required 
to notify other applications, including certain local 
authority interest cases; developments that are 
significantly contrary to the development plan; 
developments that require an environmental 
impact assessment; and larger-scale bad 
neighbours. For all those cases, the community 
right of notification procedure would build in a 
further delay of three weeks, or possibly more, and 
increase resource pressures on local authorities, 
but the outcome—notification to ministers—would 
be no different. The proposed procedure would be 
an exercise in bureaucracy and delay that would 
not give communities any new meaningful input 
into the system. 

I appreciate that people have been disappointed 
that applications that they thought should have 
been notified to ministers were not notified. 
However, given that local authorities are the 
planning authorities for their areas—we had this 
discussion last week—it is right that the role of 
notification should fall to them. Our experience has 
shown that councils tend to err on the side of 
caution by notifying applications that they are not 
entirely certain require notification. We will publish 
guidance to assist with understanding the 
notification of cases to ministers. 

Further, I am not convinced that the concept of 
“relevant community body” is workable. Our view 
is that, where there is a role for public or 
community engagement, it should be based on 
legitimate interest rather than on the ability to 
create formal structures. There is a risk that the 
proposed approach could increase a sense of 
exclusion for those who do not fall within the strict 
criteria, which also seem to be arbitrary. 

In the context of the overall package of 
modernisation proposals, our view is that a 
community right of notification is not the right area 
on which to focus resources. The planning 
process has suffered from procedural complexity 
and delay, and new procedures should be added 
only if they bring real and substantial benefits in 
relation to efficiency, genuine engagement and the 
capacity to ensure that decisions are enforced. I 
am not convinced that amendment 173 achieves 
any of those aims, therefore I do not support it. I 
ask Jackie Baillie to consider not moving it. If she 
moves it, I ask the committee to reject it. 

Euan Robson’s amendment 191 to a certain 
extent duplicates a requirement that already 
exists. Under current legislation, there are already 
powers to require notification where planning 
authorities propose to grant permission for 
developments in specified circumstances. That is 
a long-standing arrangement and we have already 
stated our intention to add to it. In our white paper 
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“Modernising the Planning System” we said that 
we would enhance scrutiny for major and local 
developments that are significantly contrary to the 
development plan. We will do that as soon as 
possible after the Planning etc (Scotland) Bill is 
passed by issuing a new notification direction that 
will require all significant departures from 
development plans to be notified, irrespective of 
the scale of local objection. That reinforces our 
commitment to the primacy of the development 
plan in planning decisions. 

It is reasonable that local authorities, as the 
planning authorities for their areas, sometimes 
seek to grant planning permission for development 
that does not accord with the terms of the 
development plan. Sometimes, circumstances 
make that necessary, which is why planning 
legislation sometimes allows material 
considerations to outweigh the development plan. 

Although we will require planning authorities to 
notify us when a development would be a 
significant departure from the development plan, it 
would be excessive to require minor departures 
from the plan to be notified. It is unlikely that there 
would be cause for ministers to intervene by 
calling in such applications. In such cases, the 
planning system would not be well served by 
adding further delay to the timescale for obtaining 
planning permission. 

I am concerned that taking the notification 
requirement out of the long-standing powers that 
allow ministers to make directions and putting it 
into the bill would restrict the much-needed 
flexibility to amend the notification requirement 
whenever necessary to react to changing needs or 
circumstances. Historically, amendments have 
been made to update past notification directions, 
but that would be more difficult if the detail of 
notification requirements was in primary 
legislation. It would also lead us to a two-tier 
approach to the need for notification, with some 
categories being set out in primary legislation and 
others in directions. 

I am also concerned that the amendment would 
rigidly allow only a period of 28 days for ministers 
to decide whether to call in a planning application. 
Although that is the timescale given in our existing 
notification direction, it also allows for an extension 
to the timescale where necessary. In the vast 
majority of cases where applications are notified to 
us, we make a decision within 28 days, but there 
needs to be some flexibility to allow for a proper 
assessment to be made when complex issues are 
involved. 

I understand the intentions behind amendment 
191, but I assure the committee that we are 
already committed to enhanced scrutiny of 
development plan departures. The amendment 
unnecessarily duplicates existing powers and it 

would create a dangerous new inflexibility in our 
powers to require notification. We should not 
regard the notification direction as having less 
force in law than it would have if it were in the bill. I 
therefore ask the committee to reject amendment 
191. 

The effect of Donald Gorrie’s amendment 192 
would be similar to that of amendment 191—it 
would duplicate existing provisions and the 
changes that we propose for an enhanced level of 
scrutiny. We will require local authority interest 
developments to be notified to ministers when the 
proposal constitutes a departure from the 
development plan or it has been the subject of a 
substantial body of objections. That will be the 
case irrespective of the scale of the development 
or the significance of the local authority’s interest. 
We will also require significant development plan 
departures to be notified. Again, such proposals 
will not need to be designated as major 
developments to require notification. 

For the same reasons that I gave in my 
comments on amendment 191, it concerns me 
greatly that amendment 192 would include the 
notification requirement in the bill. The review 
process that the amendment proposes does not 
appear to differ from the planning assessments 
that we already carry out when applications are 
notified to us by planning authorities, which inform 
the decisions that we make. It is entirely 
unnecessary to add to the system a further, formal 
procedure that does not improve scrutiny. I note 
that support for such a review would be limited to 
the community council or a body or trust with the 
relatively narrow focus of enhancing the amenity 
of the area, none of which might be truly 
representative of their area. The approach 
suggests a selective approach to inclusion. 

We are fully committed to our proposals to 
enhance scrutiny of local authority interest cases 
and development plan departures. Amendment 
192 would add nothing new to that commitment—
rather, it would create an unnecessary new formal 
review procedure. I therefore ask the committee to 
reject it. 

Donald Gorrie: We have had a vigorous 
debate. Everyone around the table agrees that we 
want to change the culture of planning and involve 
communities better in decisions that affect their 
future. The question is how we achieve that. The 
minister thinks that she and her officials have all 
the answers and have put them in the bill, and that 
no one else has any good answers. I do not 
accept that. 

It was suggested that the amendments in the 
group are reactionary and adversarial, but that is 
exactly what they are not. All the amendments 
represent a serious attempt to engage 
communities positively in dealing with planning 
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applications, while removing councils’ monopoly 
on deciding on such issues. 

FOR

Harvie, Patrick (Glasgow) (Green) 

Communities can be divided in their views, but it 
is quite possible to indicate to ministers the 
different views and the weight of opinion on either 
side of the argument. It was suggested that my 
definition of a community is limited, but earlier in 
stage 2 I lodged a reasonable amendment that 
would have required councils to set up local 
planning forums, which the minister rejected, as 
she rejected all 25 of the amendments that I had 
lodged up to then. She has rejected more of my 
amendments today. Like a poor batsman, I look 
forward to the day when I break my duck. 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 164 disagreed to. 

My amendments adopt a sensible approach. 
Patrick Harvie asked why amendment 165 would 
require developers to give reasons for a proposed 
development under certain circumstances. A 
developer might have a legitimate point about the 
development plan being out of date. Things might 
have moved on and the proposed development 
might offer a better approach. It is taken for 
granted that any development is intended to make 
money for the developer, so developers would not 
have to say that. However, they could explain how 
the development would benefit the community. 

The Convener: We have made slow progress 
through the amendments, because we have had 
long debates on substantial issues. I hope that we 
make faster progress at next week’s meeting, or 
stage 2 will be very lengthy. As it is about 1 pm, it 
is appropriate to close the meeting. I thank the 
minister and her officials for attending.  

We will return to our consideration of the 
Planning etc (Scotland) Bill next week. 
Amendments to sections up to and including 
section 26 should be lodged with the committee 
clerks by 12 noon on Friday. 

On amendment 170, the point of giving councils 
the power to decline to determine an application if 
there has been inadequate consultation is to 
ensure that consultation is adequate. The 
developer would be told to go away and consult 
properly. As we know, some developers are good 
at consultation and some are bad. Much 
consultation is inadequate and it should be better. 

Meeting closed at 13:01. 

Amendments 173, 191 and 192, which would 
create a review process, all have merit and I hope 
that the committee will support one of them, 
despite the minister’s disapproval. The systems 
that they propose would not be overly 
bureaucratic; they would merely engage the 
community properly in the process. 

The minister was right to say that such things 
cost money. Democracy costs money. Genuine 
local democracy, which we all want, is difficult to 
achieve, and it demands consideration of what 
people think and whether they have been briefed 
properly so that they can take a sensible view. 
That needs money, which must be supplied. We 
will not create a system just by passing a bill; we 
will do so by changing the culture and supplying 
enough money to enable the new culture to work. I 
hope that we can achieve such a culture change. 

I press amendment 164. 

The Convener: The question is, that 
amendment 164 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
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Planning etc. (Scotland) Bill 

4th Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 to 50 
Sections 51 to 54 

Schedule
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 10 

Christine Grahame 

133 In section 10, page 35, line 35, leave out <12> and insert <6> 

Donald Gorrie 

165 In section 10, page 36, line 2, at end insert <, and 

(  ) where the development is of the type mentioned in section 35A(1)(a), a 
statement explaining why the development is being proposed despite 
being contrary to a current strategic development plan or local 
development plan.> 

Christine Grahame 

134 In section 10, page 36, line 24, at end insert— 

<(  ) In any case where consultation under this section involves one or more 
meetings between the prospective applicant (or representatives of the 
prospective applicant) and members of the public, a representative of the 
planning authority must attend each such meeting.> 

Christine Grahame 

135 In section 10, page 36, line 24, at end insert— 

<(  ) In the event that regulations under subsection (5) specify community councils 
or other bodies representing local communities as persons who are to be 
consulted as respects proposed applications, each planning authority is, for the 
purpose of enabling prospective applicants to identify persons who are to be 
consulted in a particular case, to establish and maintain a list of such councils 
or other bodies within the authority’s district.> 
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Donald Gorrie 

166 In section 10, page 36, line 24, at end insert— 

<(9) In the period between giving notice under subsection (2) and submitting the 
application for planning permission for the development, the prospective 
applicant must convene at least one meeting involving representatives of 
both—

(a) the planning authority, and 

(b) all the relevant community bodies, 

 to discuss the proposed application and any changes that might be made to 
address any community concerns about it. 

(10) The prospective applicant need not convene the meeting mentioned in 
subsection (9) in any case where all the relevant community bodies indicate 
that a meeting is not necessary. 

(11) In subsections (9) and (10) “relevant community bodies” means— 

(a) any community council for, and 

(b) any other community body with a substantial connection with, 

the area in which the land to which the application will relate is situated.> 

Donald Gorrie 

183 In section 10, page 36, line 24, at end insert–– 

<(9) In the case of a major development, the planning authority— 

(a) are to have regard to any previous record of the prospective applicant in 
relation to consultation on developments, and 

(b) where they consider that record to be unsatisfactory, are to exercise their 
power under subsection (7) to impose additional requirements in relation 
to consultation on the prospective applicant. 

(10) For the purposes of subsection (9)(a)— 

(a) a prospective applicant is, at the same time as giving notice under 
subsection (2), to provide to the planning authority details of all 
applications for planning permission for major developments that the 
prospective applicant has made in the five years immediately preceding 
the date on which that notice is given, 

(b) the planning authority may— 

(i) consult any other planning authorities to which the prospective 
applicant has submitted applications of the type mentioned in 
paragraph (a) in the period so mentioned about the prospective 
applicant’s record in relation to consultation on developments, 

(ii) have regard to any comments from community councils or other 
bodies made in relation to consultation on such applications 
submitted by the prospective applicant.”.> 
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Donald Gorrie 

167 In section 10, page 36, line 24, at end insert— 

<35BA Additional action by planning authority in certain cases

 Where pre-application consultation is being carried out in relation to a 
development of the type mentioned in section 35A(1)(a), the planning 
authority must, during the period for consultation, hold such hearings as they 
consider necessary to provide them with sufficient information to decide 
whether to exercise their power under section 39(1E) following the submission 
of a planning application in relation to the development.> 

Donald Gorrie 

168 In section 10, page 36, line 31, at end insert— 

<(3) In the case of a major development, local community bodies may also prepare 
and submit to the planning authority a report on the pre-application 
consultation carried out under section 35B. 

(4) A report under subsection (4) may in particular indicate the views of the 
community bodies–– 

(a) as to— 

(i) whether there were sufficient opportunities for members of the 
public and community bodies to participate in the consultation 
process,

(ii) whether the quality of the consultation was sufficient, 

(iii) whether the attitude of the prospective applicant towards the 
consultation was satisfactory, 

(iv) whether improvements to the proposed development have been 
made as a result of the consultation process, 

(v) any remaining significant concerns about the development, and 

(b) as to whether any application for planning permission in relation to the 
development should be— 

(i) granted, 

(ii) granted subject to conditions, or 

(iii) refused.”.>  

Cathie Craigie 

184 In section 10, page 36, line 31, at end insert— 

<35D Pre-application consultation with the planning authority

 Notwithstanding the classes of development specified in regulations under 
section 35A, a planning authority shall provide such material information in 
respect of the development plan, supplementary guidance and any provisions 
of this Act, as may be requested by an applicant for any category of 
development for the purpose of section 26A, at any time before submitting an 
application.”.>
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Section 11 

Alex Neil 

131 In section 11, page 37, line 6, after <with> insert <, including a verbatim record of any 
proceedings of the authority in relation to the application> 

Section 12 

Christine Grahame 

136 In section 12, page 38, line 1, leave out <may> and insert <is to> 

Before section 13 

Donald Gorrie 

123 Before section 13, insert— 

<Determination of applications: public health

In section 37 of the principal Act, after subsection (2) insert— 

“(2A) For the purposes of subsection (2) public health and the health of any 
individual likely to be affected in the event of the application for planning 
permission being granted are material considerations.”.> 

Donald Gorrie 

124 Before section 13, insert— 

<Determination of applications: sustainable development

 In section 37 of the principal Act, after subsection (2) insert— 

“(2A) For the purposes of subsection (2) the need to promote sustainable 
development and in particular— 

(a) the desirability of granting planning permission for developments which 
are designed to improve the energy efficiency of, or which relate to 
community renewable energy schemes in relation to, existing buildings 
in all cases except those where there are exceptionally strong amenity 
grounds, and 

(b) the undesirability of granting planning permission for developments 
which include new buildings except in cases where the plans for— 

(i) ensuring the energy efficiency of, and 

(ii) incorporating micro-renewable power sources in, 

 the new buildings meet such national standards as may be specified by 
the Scottish Ministers for the purposes of this section and are considered 
satisfactory by the planning authority, 

are material considerations.”.> 
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Donald Gorrie 

122 Before section 13, insert— 

<Determination of applications

 In section 37 of the principal Act, after subsection (2) insert— 

“(2A) For the purposes of subsection (2) public health and the health of any 
individual likely to be affected in the event of the application for planning 
permission being granted are material considerations. 

(2B) For the purposes of subsection (2) the need to promote sustainable 
development and in particular— 

(a) the desirability of granting planning permission for developments which 
are designed to improve the energy efficiency of, or which relate to 
community renewable energy schemes in relation to, existing buildings 
in all cases except those where there are exceptionally strong amenity 
grounds, and 

(b) the undesirability of granting planning permission for developments 
which include new buildings except in cases where the plans for— 

(i) ensuring the energy efficiency of, and 

(ii) incorporating micro-renewable power sources in, 

 the new buildings meet such national standards as may be specified by 
the Scottish Ministers for the purposes of this section and are considered 
satisfactory by the planning authority, 

 are material considerations.”.> 

Donald Gorrie 

185 Before section 13, insert— 

<Determination of applications: local communities

In section 37 of the principal Act (determination of applications: general 
considerations), after subsection (2) insert— 

“(2A) For the purposes of subsection (2), the desirability of creating or maintaining a 
vibrant and viable local community which provides for the needs of residents, 
businesses and visitors (in particular with regard to the balance between 
on-street and off-street parking) is a material consideration.”.> 

Donald Gorrie 

187 Before section 13, insert— 

<Determination of applications: community values and priorities 

In section 37 of the principal Act (determination of applications: general 
considerations), after subsection (2) insert— 
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“(2A) For the purposes of subsection (2), the values and priorities of the local 
community in which a development is proposed to take place and different 
groups within that community, as determined by the planning authority in 
regular consultation with community bodies and those groups (whether or not 
as part of the development planning process), are a material consideration.”.> 

Donald Gorrie 

186 Before section 13, insert—

<Determination of applications: places of worship

In section 37 of the principal Act (determination of applications: general 
considerations), after subsection (2) insert— 

“(2A) In dealing with an application for planning permission relating to the exterior 
of, or a change in use of, a church or other place of worship the planning 
authority shall have regard to any guidelines drawn up by Historic Scotland 
and national church and religious organisations about whether, taking into 
account factors such as whether the building in question is a listed building, its 
historical importance, its aesthetic value, its place in the local landscape and 
the benefits of the proposal for worshippers and other users of the building and 
the community, such applications should be granted.”.> 

Donald Gorrie 

169 Before section 13, insert— 

<Consultation in relation to planning obligations

In section 38 of the principal Act (consultations in connection with determination of 
applications), after subsection (2) insert–– 

“(2A) Where— 

(a) a planning authority is considering an application relating to a major 
development, and 

(b) the authority is considering asking a person to enter into a planning 
obligation in connection with the development, 

 the authority shall, before determining the application, comply with subsection 
(2B).

(2B) The planning authority shall— 

(a) make details of its proposals relating to the planning obligation publicly 
available and give–– 

(i) the person who made the application, 

(ii) any person who has made representations to the authority in 
relation to the application, and 

(iii) such other persons or bodies as the authority considers appropriate, 

an opportunity to make representations to the authority in relation to the 
planning obligation, and 

(b) take account of any representations made under paragraph (a).”.> 
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Section 13 

Malcolm Chisholm 

142 In section 13, page 38, line 32, at end insert— 

<(  ) In section 56 of the Local Government (Scotland) Act 1973 (c.65) (arrangements for 
discharge of functions by local authorities), after subsection (6) there is inserted— 

“(6A) A local authority’s function of determining an application for planning 
permission for a development of a class mentioned in section 38A(1) of the 
Town and Country Planning (Scotland) Act 1997 (c.8) shall be discharged only 
by the authority.”.> 

Section 14 

Donald Gorrie 

170 In section 14, page 40, line 16, at end insert— 

<(1E) A planning authority may decline to determine an application for planning 
permission for a major development if— 

(a) the development is contrary to a current strategic development plan or 
local development plan, and 

(b) in their opinion, the pre-application consultation under section 35B and 
any hearings held under section 35BA have not demonstrated sufficient 
cause for departing from the terms of the current strategic development 
plan or local development plan.> 

Donald Gorrie 

188 In section 14, page 40, line 16, at end insert— 

<(  ) A planning authority may decline to determine an application for planning 
permission in respect of a residential development containing over 25 
residences if the proportion of the residences proposed to be designated as 
affordable housing (for sale or let) does not meet the planning authority’s 
target for the proportion of residences to be so designated in a development of 
that size.”.> 

After section 14 

Donald Gorrie 

171 After section 14, insert— 

<Assessment of pre-application consultation

After section 39 of the principal Act insert— 

“39A Assessment of pre-application consultation

(1) Before determining an application for planning permission in relation to a 
major development, the planning authority must consider any report submitted 
to it under section 35C(3). 
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(2) Where, after complying with subsection (1), the planning authority considers 
that further consultation in relation to the development is required they may 
defer a decision on the application until such time as such further consultation 
as they may specify has been carried out.”.> 

Fiona Hyslop 

172 After section 14, insert— 

<Conditional grant of planning permission: sites containing special waste

In section 41 of the principal Act, after subsection (2) insert— 

“(2A) Where planning permission is granted in relation to an application of the type 
mentioned in paragraph (aa) of section 32(3), the planning authority must 
specify compliance with the statement submitted under that paragraph (or that 
statement as modified by the authority) as a condition to which the grant of 
planning permission is subject.”.> 

Christine Grahame 

189 After section 14, insert— 

<Conditional grant of planning permission: health effects

(1) In section 41 of the principal Act (conditional grant of planning permission), after 
subsection (2) insert— 

“(2A) Subsection (2B) applies where the planning authority— 

(a) consider (whether or not on the basis of representations made in relation 
to an application for planning permission) that the carrying out of 
operations specified in an application may adversely affect the health of 
persons residing in the vicinity of the development, and 

(b) intend to grant planning permission for the development. 

(2B) Where this subsection applies, the planning authority must grant the planning 
permission subject to such conditions as they consider necessary to protect the 
health of the persons mentioned in subsection (2A).”. 

(2) In section 37 of the principal Act (determination of applications: general 
considerations), in subsection (1)(a), after “sections” insert “41(2B)”.>  

Section 15 

Cathie Craigie 

190 In section 15, page 41, line 4, at end insert— 

<(  ) after paragraph (c) insert— 

“(cc) for requiring a key agency, as defined by section 23D, where a key 
agency is one of the authorities specified under paragraph (c), to 
cooperate with a planning authority in relation to any consultation in a 
manner to be set out in regulations;”,> 
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Jackie Baillie 
Supported by: Pauline McNeill, Sarah Boyack 

173 In section 15, page 41, line 21, at end insert— 

<(5) The Scottish Ministers may by regulations prescribe applications in relation to 
which subsection (6) applies. 

(6) Where a relevant community body has made representations in relation to an 
application to which this subsection applies, and the planning authority is 
minded to grant planning permission, the authority must, within 7 days of 
deciding that it is so minded, notify the relevant community body that it is so 
minded. 

(7) Within 14 days of receiving such notification the relevant community body 
may require the planning authority to notify the application to the Scottish 
Ministers; and any such requirement shall state the relevant community body’s 
reasons for making the requirement. 

(8) The Scottish Ministers may by regulations prescribe any information (in 
addition to the relevant community body’s reasons) which must be provided 
along with any application notified to them under subsection (7). 

(9) Within 28 days of being notified of an application under subsection (7), and 
after taking into account the reasons stated by the relevant community body 
under that subsection, the Scottish Ministers must notify— 

(a) the planning authority, 

(b) the relevant community body, and 

(c) the applicant, 

 as to whether or not they intend to give a direction under section 46(1) in 
relation to the application. 

(10) Notification under subsection (9) must be in writing and must explain the 
reasons for the decision. 

(11) The Scottish Ministers may, if they consider it appropriate, extend the period 
of 28 days mentioned in subsection (9). 

(12) For the purposes of subsections (5) to (11), a relevant community body is— 

(a) a community council within whose area any part of the land to which the 
application relates is situated, 

(b) any other body which is recognised by the planning authority for the 
purposes of this section and which has a substantial connection with any 
part of the land to which the application relates. 

(13) In order to be recognised as mentioned in subsection (12)(b), a body must— 

(a) be formally constituted, 

(b) consist solely of members who— 

(i) reside in a postcode unit or units within the district of the planning 
authority, and 

(ii) are entitled to vote at any local government election in a polling 
district which includes that postcode unit or units (or part of such a 
unit or units), and 
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(c) have at least 12 members. 

(14) The Scottish Ministers may by regulations make further provision in relation to 
the criteria or procedure for recognition of relevant community bodies by 
planning authorities.”.> 

Euan Robson 

191 In section 15, page 41, line 21, at end insert— 

<(5) Where a planning authority is minded to grant planning permission for a 
development— 

(a) which is contrary to any current strategic development plan or local 
development plan, and 

(b) in relation to which there has been a substantial body of objections, 

 the authority must notify the Scottish Ministers that they are so minded. 

(6) Within 28 days of receiving notification under subsection (5), the Scottish 
Ministers must indicate whether or not they intend to give a direction under 
section 46(1) in relation to the application.”.> 

Donald Gorrie 

192 In section 15, page 41, line 21, at end insert— 

<(5) Where a planning authority is minded to grant planning permission in relation 
to an application to which subsection (6) applies, the authority must, before 
granting the permission, notify the Scottish Ministers that it is so minded. 

(6) This subsection applies to any application relating to a major development— 

(a) in relation to which the local authority has a significant interest 
(including owning all or a substantial part of the land on which the 
development is proposed to take place), or 

(b) which, if planning permission was granted, would constitute a major 
breach of any current strategic development plan or local development 
plan.

(7) The Scottish Ministers may, if any relevant community body supports a review 
of the proposed decision, conduct such a review with a view to determining 
whether or not they will give a direction under section 46(1) in relation to the 
application.

(8) An indication of support for the purposes of subsection (7) must explain the 
community body’s reasons for supporting a review and may in particular 
explain—

(a) the ways in which the development, if planning permission was granted, 
would harm the community, 

(b) the importance of the breach of the development plan, 

(c) whether the consultation carried out in relation to the application was 
satisfactory, 

(d) whether changes in the proposals would change the body’s view in 
relation to the application. 
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(9) In deciding whether to conduct a review under subsection (8) the Scottish 
Ministers may take account of— 

(a) local public opinion, 

(b) the views of relevant community bodies and any other bodies whose 
remit is relevant to the application, 

(c) the views of any other local authorities affected by the proposed 
development, 

(d) where subsection (6)(b) applies, the reasons given by the planning 
authority for proposing to grant the planning permission. 

(10) All material considered by the Scottish Ministers under subsection (9) must be 
published (including electronically) as soon as practicable after the Scottish 
Ministers receive it. 

(11) If, after conducting a review under subsection (7), the Scottish Ministers 
consider that the proposed granting of planning permission should be 
reconsidered, they must exercise their power under section 46(1) to direct that 
the application be referred to them. 

(12) A body is a relevant community body for the purposes of subsections (7) to (9) 
if—

(a) it is a community council for an area affected by the proposed 
development, or 

(b) it has been notified by the planning authority that, in the opinion of the 
authority, it is–– 

(i) a body which falls within subsection (10), or 

(ii) a trust which falls within subsection (11). 

(13) A body falls within this subsection if— 

(a) its members have a substantial connection with the area affected by the 
proposed development (or any part of it), and 

(b) the object, or function, of the body (or, as the case may be, one of its 
objects or functions) is to preserve or enhance the amenity of that area or 
any part of it. 

(14) A trust falls within this subsection if— 

(a) its trustees have a substantial connection with the area affected by the 
proposed development (or any part of it), and 

(b) the object or function, of the trust (or, as the case may be, one of its 
objects or functions is to preserve or enhance the amenity of that area (or 
any part of it).> 
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After section 15 

Donald Gorrie 

174 After section 15, insert— 

<Method of dealing with applications: local citizen panels

After section 43 of the principal Act insert–– 

“43A Method of dealing with applications: local citizen panels

(1) A planning authority may, after consultation with community bodies within the 
authority’s district, establish one or more local citizen panels. 

(2) A local citizen panel is to comprise persons who reside or work in the 
authority’s district and who are interested in planning issues. 

(3) A local citizen panel shall, with the assistance of an employee of the planning 
authority, examine planning applications relating to local developments 
referred to the panel by the authority and advise the authority on the 
determination of those applications. 

(4) A body is a community body for the purpose of subsection (1) if–– 

(a) it is a community council, or 

(b) it has been notified by the planning authority that, in the opinion of the 
authority, it is–– 

(i) a body which falls within subsection (5), or 

(ii) a trust which falls within subsection (6). 

(5) A body falls within this subsection if— 

(a) it members have a substantial connection with the district of the planning 
authority (or any part of it), and 

(b) the object, or function, of the body (or, as the case may be, one of its 
objects or functions) is to preserve or enhance the amenity of that district 
or any part of it. 

(6) A trust falls within this subsection if— 

(a) its trustees have a substantial connection with the district of the planning 
authority (or any part of it), and 

(b) the object or function, of the trust (or, as the case may be, one of its 
objects or functions is to preserve or enhance the amenity of that district 
(or any part of it).”.> 

Section 16 

Scott Barrie 

193 In section 16, page 41, line 35, after <is> insert <, without exception,> 

Malcolm Chisholm 

143 In section 16, page 41, line 39, after <(13)> insert <or section 47> 
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Malcolm Chisholm 

144 In section 16, page 41, line 40, at end insert— 

<(  ) References in subsection (1) to a development do not include references to a 
development of a class mentioned in section 38A(1).> 

Christine Grahame 

137 In section 16, page 42, line 22, leave out <planning authority> and insert <Scottish Ministers> 

Malcolm Chisholm 

145 In section 16, page 42, line 33, at end insert— 

<(d) make provision in relation to time limits (including a time limit for 
requiring the review), and 

(e) require the planning authority to give to the person who has required the 
review such notice as may be prescribed by the regulations or the order 
as to the manner in which that review has been dealt with. 

(  ) Any notice given by virtue of paragraph (e) of subsection (10)— 

(a) is to include a statement of— 

(i) the terms in which the planning authority have decided the case 
reviewed, and  

(ii) the reasons on which the authority based that decision, and 

(b) may include such other information as may be prescribed by the 
regulations or the order.> 

Malcolm Chisholm 

146 In section 16, page 43, line 2, leave out <determination of a planning authority> and insert 
<decision of a planning authority in a case reviewed> 

After section 16 

Dave Petrie 

125 After section 16, insert— 

<Determination of applications: agreements as to timing

After section 45 of the principal Act insert— 

“Timing of determination of applications 

45A Determination of applications: agreements as to timing 

 A planning authority and a person making an application for planning 
permission may agree a date by which the application will be determined (or a 
decision made under section 39).”.> 
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Section 17 

Mr John Home Robertson 

200 In section 17, page 43, line 31, at end insert <, and 

(c)  after subsection (7) insert— 

“(8) Where Scottish Ministers are notified, under a direction issued by them, of any 
application which they might consider requiring to be referred to them under 
subsection (1), they shall give their decision on such a notification in writing to 
the planning authority, the applicant and any other party prescribed by 
regulations and must explain reasons for their decision.”> 

Section 18 

Mike Rumbles 

126 In section 18, page 43, line 38, at end insert— 

<(  ) after subsection (2) insert— 

“(2A) Where a planning authority grant planning permission in respect of an 
application, any person who— 

(a) received notification of the application under section 34(1), and 

(b) made representations relating to the application to the planning authority 
under section 38(1), 

 may appeal to the Scottish Ministers against the decision.”.> 

Ms Sandra White 
Supported by: Christine Grahame 

130 In section 18, page 43, line 38, at end insert— 

<(  ) after subsection (2) insert— 

“(2B) Where— 

(a) a planning authority grant planning permission in respect of an 
application (other than an application relating to a national 
development), and 

(b) any of the circumstances mentioned in subsection (2C) apply,  

 any person who made representations relating to the application to the planning 
authority under section 38(1) may appeal to the Scottish Ministers against the 
decision.

(2C) The circumstances are that— 

(a) the application has been subject to an environmental impact assessment, 

(b) the application relates to land the planning authority owns or in which it 
has an interest, 

(c) the granting of planning permission in respect of the application is 
contrary to— 
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(i) any current strategic or local development for the area or district in 
which the development proposed in the application will take place, 

(ii) any recommendations made by officers employed by the planning 
authority in relation to the application.”.> 

Ms Sandra White 

201 In section 18, page 44, line 3, after <47(1)> insert <or (2B)> 

Mike Rumbles 

218* In section 18, page 44, line 3, after <47(1)> insert <or (2A)> 

Donald Gorrie 

202 In section 18, page 44, line 12, at end insert–– 

<(  ) In section 48 of that Act (determination of appeals) after subsection (9) insert–– 

“(10) Subsections (11) to (14) apply where, following an inquiry— 

(a) an appointed person (within the meaning of Schedule 4) is minded to 
allow an appeal against a refusal by a planning authority of planning 
permission in respect of a major development, but 

(b) evidence indicates that the majority of— 

(i) the local community, and 

(ii) members and employees of the planning authority, 

are opposed to the development. 

(11) Before the appeal is allowed, an appointed person who is employed at a more 
senior level than the appointed person mentioned in subsection (10) is to 
determine whether the opposition mentioned in paragraph (b) of that 
subsection merits further consideration of the appeal. 

(12) Where the person mentioned in subsection (11) determines that further 
consideration is merited, a further appointed person, employed at the same 
level as that person, is to inquire into the aspects of the development which are 
opposed as mentioned in subsection (10)(b). 

(13) An inquiry under subsection (12) is to include— 

(a) an opportunity for community representatives to be heard, and 

(b) consideration of whether the proposed development could be adjusted in 
a way which both reduces opposition to it and is acceptable to the 
developer.

(14) The Scottish Ministers are, after having regard to the findings of the inquiry 
under subsection (12), to decide whether to allow or dismiss the appeal.”.> 

Christine Grahame 

203 In section 18, page 44, leave out lines 29 to 31 
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Christine Grahame 

204 In section 18, page 44, line 32, at end insert— 

<“(1ZA) Subject to subsection (1), the Scottish Ministers may be regulations prescribe 
the procedure to be followed in connection with appeals and applications under 
this Act and as to the manner in which such appeals and applications are to be 
conducted.>

Christine Grahame 

205 In section 18, page 44, line 33, leave out <(1)> and insert <(1ZA)> 

Ms Sandra White 

206 In section 18, page 44, line 35, leave out from <of> to end of line and insert <, subsection (2) or 
subsection (2B) of section 47,> 

Mike Rumbles 

219* In section 18, page 44, line 35, leave out from <of> to end of line and insert <, subsection (2) or 
subsection (2A) of section 47,>

Christine Grahame 

207 In section 18, page 45, line 1 leave out <(1)> and insert <(1ZA)> 

Section 19 

Malcolm Chisholm 

147 In section 19, page 45, line 41, after <of”,> insert— 

<(  ) after paragraph (c) insert— 

“(ca) any planning permission granted before the date on which section 19 of 
the Planning etc. (Scotland) Act 2006 came into force,”,> 

Section 20 

Malcolm Chisholm 

148 In section 20, page 47, line 32, at end insert— 

<(  ) Subsection (1) does not affect section 59 in that section’s application as respects any 
outline planning permission granted before the date on which this section comes into 
force.>

Section 21 

Malcolm Chisholm 

194 In section 21, page 47, line 34, leave out subsection (1) 
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Malcolm Chisholm 

195 In section 21, page 47, line 37, leave out <that> and insert <the principal> 

Section 22 

Patrick Harvie 

208 In section 22, page 48, line 17, leave out from <or> to end of line 18 

Mr John Home Robertson 

209 In section 22, page 48, line 36, after <instrument> insert— 

<(  ) require the conveyance of land or property, and> 

Section 23 

Ms Sandra White 

196 In section 23, page 52, line 36, leave out <an obligation> and insert <a contract> 

Malcolm Chisholm 

197 In section 23, page 54, line 28, at end insert— 

<(  ) An application under subsection (2) is not to specify a modification imposing 
an obligation on any non-applicant.> 

Malcolm Chisholm 

198 In section 23, page 55, line 14, leave out from <section> to <applicant> in line 17 and insert 
<subsection (5) of section 75E, or 

(b) make a determination under subsection (4) of that section, 

 either of the parties referred to in subsection (1)(a) of that section> 

Donald Gorrie 

210 In section 23, page 56, line 33, at end insert— 

<75H Good neighbour agreements: open space, sports facilities etc. 

(1) A planning authority is, as soon as practicable after section 75D comes into 
force—

(a) to notify— 

(i) the persons mentioned in subsection (2)(a), and 

(ii)  the community bodies mentioned in subsection (2)(b), 

of the coming into force of section 75D, and 

(b) to encourage such persons and bodies who share an interest in a 
particular space or facility to enter into a good neighbour agreement in 
relation to that space or facility with a view to protecting the use of the 
space or facility for recreational activities. 
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(2) Those— 

(a) persons are any person (including a local authority) with capacity to 
enter into a good neighbour agreement in relation to any–– 

(i) open space which is used for recreation, or 

(ii) sports facility, 

 within the authority’s district,  

(b) community bodies are any community body (within the meaning of 
section 75D) which has an interest in any open space or sports facility 
mentioned in paragraph (a).”.> 

Before section 24 

Malcolm Chisholm 

149 Before section 24, insert— 

<Fixed penalty notices 

Fixed penalty notices 

(1) After section 136 of the principal Act (offence where enforcement notice not complied 
with) insert— 

“136A Fixed penalty notice where enforcement notice not complied with 

(1) Where a planning authority have reason to believe that, by virtue of subsection 
(1) of section 136, a person is in breach of an enforcement notice they may, 
provided that the conditions mentioned in subsection (7) are satisfied, serve on 
him a fixed penalty notice as respects that breach. 

(2) The fixed penalty notice is to specify— 

(a) the step specified, under subsection (3) of section 128, in the 
enforcement notice which has not been taken, or 

(b) the activity so specified which has not ceased. 

(3) It is not competent to serve more than one fixed penalty notice in relation to a 
particular step or activity. 

(4) For the purposes of this section, a “fixed penalty notice” is a notice offering the 
person the opportunity of discharging, by paying to the planning authority, 
within the period of 30 days which immediately follows the day on which that 
notice is served, a penalty of an amount (being a prescribed amount) specified 
in the notice, any liability to conviction for an offence under section 136 as 
respects the breach of the enforcement notice. 

(5) But if payment is made within the first 15 days of the period mentioned in 
subsection (4) the amount payable is reduced by 25%. 

(6) The fixed penalty notice is to identify the period mentioned in subsection (4) 
and is also to state that if payment is made within the first 15 days of that 
period the amount payable is reduced by 25%.  

(7) The conditions are that the fixed penalty notice— 
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(a) is served within the period of 6 months which immediately follows the 
compliance period in relation to the enforcement notice, and 

(b) is not served after the person has been charged with an offence under 
section 136 as respects the breach of the enforcement notice. 

(8) During the period mentioned in subsection (4) it is not competent to commence 
proceedings against the person for an offence under section 136 as respects that 
breach.

(9) If the amount (or as the case may be the reduced amount) is timeously paid it is 
not competent to commence proceedings against the person for an offence 
under section 136 as respects that breach. 

(10) A penalty received by a planning authority by virtue of subsection (4) is to 
accrue to that authority. 

(11) In prescribing an amount for the purposes of subsection (4), the Scottish 
Ministers may make different provision for different cases or for different 
classes of case.”.  

(2) After section 145 of the principal Act (enforcement of conditions) insert— 

“145A Fixed penalty notice where breach of condition notice not complied with 

(1) Where a planning authority have reason to believe that, by virtue of subsection 
(8) of section 145, a person is in breach of a breach of condition notice they 
may, provided that the conditions mentioned in subsection (7) are satisfied, 
serve on him a fixed penalty notice as respects that breach. 

(2) The fixed penalty notice is to specify— 

(a) the step specified, under subsection (5) of section 145, in the breach of 
condition notice which has not been taken, or 

(b) the activity so specified which has not ceased. 

(3) It is not competent to serve more than one fixed penalty notice in relation to a 
particular step or activity. 

(4) For the purposes of this section, a “fixed penalty notice” is a notice offering the 
person the opportunity of discharging, by paying to the planning authority, 
within the period of 30 days which immediately follows the day on which that 
notice is served, a penalty of an amount (being a prescribed amount) specified 
in that notice, any liability to conviction for an offence under section 145(9) as 
respects the breach of the breach of condition notice. 

(5) But if payment is made within the first 15 days of the period mentioned in 
subsection (4) the amount payable is reduced by 25%. 

(6) The fixed penalty notice is to identify the period mentioned in subsection (4) 
and is also to state that if payment is made within the first 15 days of that 
period the amount payable is reduced by 25%.  

(7) The conditions are that the fixed penalty notice— 

(a) is served within the period of 6 months which immediately follows the 
period allowed by section 145(7) for compliance with the breach of 
condition notice, and 

(b) is not served after the person has been charged with an offence under 
section 145(9) as respects the breach of the breach of condition notice. 
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(8) During the period mentioned in subsection (4) it is not competent to commence 
proceedings against the person for an offence under section 145(9) as respects 
that breach. 

(9) If the amount (or as the case may be the reduced amount) is timeously paid it is 
not competent to commence proceedings against the person for an offence 
under section 145(9) as respects that breach. 

(10) A penalty received by a planning authority by virtue of subsection (4) is to 
accrue to that authority. 

(11) In prescribing an amount for the purposes of subsection (4), the Scottish 
Ministers may make different provision for different cases or for different 
classes of case.”. > 

After section 25 

Donald Gorrie 

211 After section 25, insert— 

<Report on court decisions on offences  

After section 158 of the principal Act insert— 

“158B Report on court decisions on offences under this Part 

(1) The Lord Advocate is to report annually to the Scottish Ministers and the 
Scottish Parliament on the operation of this Part in each planning authority 
district.

(2) The report is to include, for each such district–– 

(a) details of how many— 

(i) cases are referred to the Procurator Fiscal under this Part, 

(ii) how many of those cases proceed to court, 

(iii) how many of the cases which proceed to court result in 
convictions, and 

(b) for each conviction, details of the penalty imposed.”.>  

Section 26 

Robin Harper 

150 In section 26, page 60, line 14, after <trees)> insert— 

<(  ) after “authority” where it first occurs, insert “and the Scottish Ministers”, 

(  ) after “authority” where it second occurs, insert “or, as the case may be, the 
Scottish Ministers”, and

(  )> 

Robin Harper 

212 In section 26, page 60, line 17, at end insert— 
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<(  ) After section 159 of the principal Act insert— 

“159A Duty to preserve trees

The Scottish Ministers and local authorities shall, in exercising any function 
relating to land, have regard to the desirability of preserving trees which are the 
subject of a tree preservation order or contained within a register of trees of 
special interest and of preserving or enhancing the setting of any such trees.”.> 

Robin Harper 

151 In section 26, page 60, line 20, leave out <may> and insert <must> 

Robin Harper 

152 In section 26, page 60, line 23, leave out <(either or both)> and insert <(any or all)> 

Robin Harper 

153 In section 26, page 60, leave out lines 25 and 26 and insert— 

<(  ) that making the provision will contribute towards the appearance of the 
locality within which the tree, group of trees or woodlands are situated,  

(  ) that the trees, groups of trees or woodlands are— 

(i) of cultural or historical significance, 

(ii) of a rarity value; or 

(iii) contribute to biodiversity.”.> 

Robin Harper 

213 In section 26, page 61, line 16, at end insert— 

<(  ) After section 161A of the principal Act (as inserted by subsection (4)) insert— 

“161B Registers of trees of special interest

(1) The Scottish Ministers may compile a register of trees appearing to them to be 
of special interest, and may approve, with or without modifications, a register 
of such trees compiled by any other person.  

(2) The Scottish Ministers may amend any register compiled or approved under 
this section. 

(3) A register compiled or approved under subsection (1) is to be known as a 
“register of trees of special interest”. 

(4) The Scottish Ministers, as soon as practicable after including in a register 
under this section an entry relating to any land, are to notify the persons 
mentioned in subsection (5) of the inclusion and send them— 

(a) a copy of the entry; 

(b) a notice explaining the effect of inclusion in the register including the 
effect of section 172(2) of this Act. 

(5) The persons to be notified under subsection (5) are— 

(a) the owner and (if the owner is not the occupier) the occupier of the land; 
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(b) the planning authority in whose area the land is situated; and  

(c) such other persons as may be prescribed. 

(6) Where the planning authority is notified of the inclusion of any tree in a 
register of trees of special interest, they shall consider the desirability of 
protecting such a tree by making a tree preservation order with respect to it; 
and where the tree is owned by a planning authority it shall be deemed to be 
the subject of such an order.”.> 

Robin Harper 

155 [Withdrawn]

Robin Harper 

214 In section 26, page 61, line 23, at end insert— 

<(  ) In section 172 of the principal Act (preservation of trees in conservation areas) in 
subsection (2)— 

(a) the words “in a conservation area” become paragraph (a), and 

(b) after that paragraph insert— 

“(b) registered in a register of trees of special interest,”.> 

After section 26 

Dave Petrie 

156 After section 26, insert— 

<PART

HIGH HEDGES

High hedges 

After section 178 of the principal Act insert— 

“CHAPTER IA 

HIGH HEDGES

178A High hedges: dispute resolution 

(1) An owner or occupier of a domestic property may complain to the planning 
authority for the area in which the property is situated that reasonable 
enjoyment of the property is being adversely affected by the height of a high 
hedge situated on land owned or occupied by another person. 

(2) On receipt of a complaint under subsection (1), a planning authority are, unless 
they consider the complaint to be frivolous or vexatious, to proceed to mediate 
between the parties to the dispute in accordance with guidance issued by the 
Scottish Ministers. 

(3) Guidance under subsection (2)— 

(a) is to be issued following consultation with such persons as the Scottish 
Ministers consider appropriate, 
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(b) may in particular include guidance as to the circumstances in which a 
dispute is to be regarded as not being resolved for the purposes of section 
178B(2)(b).

178B High hedges: notices 

(1) A planning authority may, in the circumstances mentioned in subsection (2), 
serve on the owner or occupier of land on which a high hedge is situated a 
notice under this section requiring the taking, within such period as may be 
specified in the notice, of such action as the authority considers necessary to 
prevent or abate the nuisance or damage or resolve the dispute and is so 
specified.

(2) The circumstances are that— 

(a) action is necessary for the prevention or abatement of— 

(i) interference with underground or overhead services; or 

(ii) structural damage to a building, 

 being caused by the high hedge; 

(b) a dispute in relation to the high hedge has not been resolved by 
mediation under section 178A. 

(3) If the owner or occupier on whom the notice under subsection (1) was served 
has not, within the period specified in the notice, taken the action so specified, 
the planning authority may— 

(a) enter the land on which the high hedge is situated;  

(b) take the action specified in the notice; and 

(c) recover from the owner or occupier of the land any expenses reasonably 
incurred by them in doing so. 

178C Interpretation of Chapter IA

 In this Chapter— 

 “domestic property” means— 

(a) a dwelling; or 

(b) a garden or yard which is used and enjoyed wholly or mainly in 
connection with a dwelling; and 

“high hedge” means a tree, shrub or plant, or a line of trees, shrubs or 
plants, which rise to a height of more than two metres above ground 
level.”>  

Section 28 

Christine Grahame 

138 In section 28, page 66, line 38, at end insert— 

<(7) An assessment report, response report, direction or variation or revocation of a 
direction under this section is to be published by the person making the report, 
direction or variation or revocation of the direction. 
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(8) Publication under subsection (7) is to include publication by electronic means 
(as for example by means of the internet).”.> 

Section 29 

Dave Petrie 

127 In section 29, page 67, line 30, at end insert— 

<(3A) The circumstances prescribed under subsection (3) must include, in any case 
where an agreement has been made under section 45A, an application not 
being determined (or a decision made under section 39) by the date specified in 
that agreement.> 

Section 30 

Donald Gorrie 

215 In section 30, page 68, line 10, after <provide> insert <independent and impartial> 

After section 30 

Mr John Home Robertson 

132 After section 30, insert— 

<PART

CODE OF CONDUCT FOR COUNCILLORS

Review of code of conduct for councillors: planning issues 

The Scottish Ministers are— 

(a) within one year of the date on which this section comes into force and after 
consulting such persons as they consider appropriate, to review the operation of 
the code of conduct for councillors issued under section 1 of the Ethical Standards 
in Public Life etc. (Scotland) Act 2000 in so far as it relates to the ability of 
councillors to effectively represent the views of their constituents on planning 
issues, and 

(b) if necessary in the light of that review, to revise and re-issue that code of 
conduct.>

Donald Gorrie 

216 After section 30, insert— 

<Specialist advisory groups

After section 263 of the principal Act insert–– 
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“Specialist advisory groups

263A Specialist advisory groups 

(1) The Scottish Ministers are, with a view to ensuring that all persons exercising 
functions under this Act have access to the best available advice on all aspects 
of the exercise of those functions, to establish (whether on a permanent or 
temporary basis)— 

(a) specialist advisory groups dealing with the subjects mentioned in 
subsection (6), and 

(b) such other specialist advisory groups as they think fit. 

(2) A specialist advisory group is to consist of— 

(a) persons with particular professional knowledge or experience relating to 
the subject matter with which the group deals, 

(b) representatives of planning authorities, 

(c) persons with experience of representing local communities in planning 
matters. 

(3) A specialist advisory group is to investigate and report on— 

(a) matters referred to it by— 

(i) the Scottish Ministers, or 

(ii) with the approval of the Scottish Parliament, a committee of the 
Parliament, and 

(b) such other matters as the group may determine. 

(4) The Scottish Ministers are— 

(a) no later than one year after the date on which the Planning etc. 
(Scotland) Act 2006 (asp 00) receives Royal Assent, 

(b) by the end of each subsequent period of 12 months, 

to report to the Scottish Parliament on the work done by specialist advisory 
groups in that period. 

(5) Where no specialist advisory group dealing with a subject mentioned in 
subsection (6) existed or undertook any work in a period in respect of which a 
report must be made under subsection (4), the report must give reasons as to 
why no such group existed or undertook any work in that period. 

(6) The subjects are— 

(a) the making of a proposal as to a statutory purpose for planning, 

(b) the making of proposals on how to define development and different 
categories of development, 

(c) the clarity and accessibility of planning policies and guidance, 

(d) the use of information technology within the planning process, 

(e) urban design, 

(f) wind power and other renewable energy sources, 

(g) green belts, 
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(h) affordable housing, 

(i) the development of improved arrangements for preserving and enhancing 
Scotland’s built and natural heritage.”.> 

Before section 47 

Malcolm Chisholm 

157 Before section 47, insert— 

<Equal opportunities 

Before section 271 of the principal Act insert— 

“270B Equal opportunities 

(1) The Scottish Ministers and planning authorities must perform their functions 
under this Act in a manner which encourages equal opportunities and in 
particular the observance of the equal opportunity requirements. 

(2) “Equal opportunities” and “equal opportunity requirements” have the same 
meanings in this section as they have in Section L2 of Part 2 of Schedule 5 to 
the Scotland Act 1998 (c.46).”> 

Section 48 

Malcolm Chisholm 

158 In section 48, page 74, line 22, at end insert— 

<(  ) In section 135(11) (construing the expression “compliance period” in relation to an 
enforcement notice), after the words “136,” insert “136A,”.> 

Malcolm Chisholm 

159 In section 48, page 74, line 22, at end insert— 

<(  ) In section 156(1)(b) (right to enter without warrant), after the words “144,” insert 
“144A,”.> 

Malcolm Chisholm 

160 In section 48, page 75, line 24, at end insert— 

<(  ) In section 242A(11) (urgent Crown development: application), for the word “to”, where 
it first occurs, substitute “and”.> 

Malcolm Chisholm 

38 In section 48, page 76, line 3, at end insert <, and 

(  ) after subsection (7) insert— 

“(7A) On the first occasion on which regulations are made under paragraph (d) of 
section 7(1), the statutory instrument containing the regulations is not made 
unless a draft of the instrument has been laid before, and approved by a 
resolution of, the Parliament.”> 
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Schedule

Malcolm Chisholm 

199 In the schedule, page 80, line 5, column 2, at beginning insert–– 

<Section 41(5).> 

Christine Grahame 

217 In the schedule, page 80, leave out lines 11 to 13 

Malcolm Chisholm 

161 In the schedule, page 80, line 19, column 2, at end insert— 

<In section 143(2), in paragraph (a), the words 
“on grounds other than those mentioned in 
paragraph (a) of section 130(1)”; and in 
paragraph (b), the words “(otherwise than on the 
grounds mentioned in that paragraph)”.> 
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Planning etc. (Scotland) Bill 

4th Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated.

Groupings of amendments 

Period for pre-application consultation
133

Pre-application consultation: planning authority role
134, 135, 166, 183, 184 

Assessment of pre-application consultation
168, 171 

Record of proceedings relating to planning applications
131

Lists of applications: electronic publication
136

Determination and granting of applications: health considerations
123, 122, 189 

Determination of applications: community factors
185, 187 

Determination of applications: places of worship
186

Planning obligations: consultation
169

Method of dealing with applications relating to local developments etc.
142, 174, 193, 144 

SP Bill 51-G4 1 Session 2 (2006) 
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Consultation: co-operation of key agencies
190

Scheme of delegation: review of decisions
143, 137, 145, 146 

Determination of applications: agreements as to timing
125, 127 

Call-in of applications by Scottish Ministers: explanation of reasons
200

Rights of appeal
126, 130, 201, 218, 206, 219 

Determination of appeals: review by more senior reporter
202

Right to be heard at appeal
203, 204, 205, 207, 217 

Planning permission granted before provisions come into force etc.
147, 148, 194, 195, 199 

Ability to enter into planning obligations unilaterally
208

Content of planning obligations
209

Good neighbour agreements: status of agreement
196

Good neighbour agreements: applications and appeals
197, 198 

Good neighbour agreements: open space, sports facilities etc.
210

Enforcement: fixed penalty notices
149

Enforcement: report on court decisions on offences
211

Tree preservation orders etc.
150, 212, 151, 152, 153, 213, 214 

Assessment of planning authority’s performance: publication of documents
138

215



Provision of advice and assistance
215

Code of conduct for councillors
132

Specialist advisory groups
216

Equal opportunities
157

Minor and consequential amendments and repeals
158, 159, 160, 161 

Amendments already debated 

Development plans: form and content
With 31 – 38 

Sustainable development
With 175 - 124 

Availability of affordable housing
With 121 - 188 

High hedges
With 129 - 156 

Control of special waste during demolition
With 163 - 172 

Applications contrary to development plans or subject to significant objections 
etc.
With 164 - 165, 167, 170, 173, 191, 192 
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COMMUNITIES COMMITTEE

EXTRACT FROM THE MINUTES  

24th Meeting, 2006 (Session 2)

Wednesday 20 September 2006

Present:  

Scott Barrie Cathie Craigie 
Christine Grahame Patrick Harvie 
John Home Robertson Tricia Marwick 
Dave Petrie Euan Robson 
Karen Whitefield (Convener)   

Also Present: Jackie Baillie, Donald Gorrie, Alex Neil and Johann Lamont 
(Deputy Minister for Communities). 

Planning etc. (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 4). 

The following amendments were agreed to (without division): 142, 143, 144, 
145 and 146. 

The following amendments were disagreed to by division1— 

165 (For 3, Against 6, Abstentions 0) 

166 (For 1, Against 8, Abstentions 0) 

183 (For 1, Against 8, Abstentions 0) 

167 (For 1, Against 8, Abstentions 0) 

168 (For 1, Against 5, Abstentions 3) 

131 (For 3, Against 6, Abstentions 0) 

136 (For 2, Against 6, Abstentions 0) 

123 (For 3, Against 5, Abstentions 1) 

124 (For 3, Against 6, Abstentions 0) 

185 (For 0, Against 9, Abstentions 0) 

187 (For 0, Against 9, Abstentions 0) 
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186 (For 1, Against 8, Abstentions 0) 

169 (For 0, Against 6, Abstentions 2) 

170 (For 3, Against 6, Abstentions 0) 

188 (For 2, Against 6, Abstentions 1) 

189 (For 3, Against 6, Abstentions 0) 

173 (For 3, Against 5, Abstentions 1) 

192 (For 1, Against 6, Abstentions 1) 

174 (For 1, Against 8, Abstentions 0) 

125 (For 1, Against 8, Abstentions 0) 

200 (For 3, Against 6, Abstentions 0) 

The following amendments were moved, and with the agreement of the 
Committee, withdrawn: 133, 134 and 190. 

The following amendments were not moved: 135, 184, 122, 171, 172, 191, 
193, and 137. 

Sections 10, 11, 12, 14, 15 and 17 were agreed to without amendment. 

Sections 13 and 16 were agreed to as amended. 

The Committee ended consideration of the Bill for the day section 17 having 
been agreed to. 
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Planning etc (Scotland) Bill: 
Stage 2 

09:31 
The Convener: Item 2 is the committee’s 

consideration of amendments to the Planning etc 
(Scotland) Bill, on day 4 of stage 2. 

I am pleased to welcome Alex Neil and Donald 
Gorrie to the committee, although Donald has 
been here so often that we probably consider him 
to be almost a member of the committee. I believe 
that several other members whose amendments 
we will consider this morning will attend later in the 
meeting. 

Members should have before them copies of the 
bill, the marshalled list and the groupings list. I 
welcome the Deputy Minister for Communities, 
Johann Lamont, who is accompanied by Scottish 
Executive officials Tim Barraclough, John 
McNairney, Alan Cameron, Norman MacLeod and 
Gregor Clark. 

I explain for the benefit of all present that this 
morning, and for the remainder of stage 2 
consideration of the bill, we will use our electronic 
voting system should there be any divisions on 
amendments. 

It may be helpful for me to remind those present 
of a few points before we start. First, to speed 
matters along, if a member does not wish to move 
their amendment, they should say “Not moved.” In 
that event, any other member can move the 
amendment at that point, but I will not specifically 
invite other members to do so. If no other member 
moves the amendment, I will move to the next 
amendment on the marshalled list. 

Secondly, if a member wishes to withdraw an 
amendment, I will put the question, “Does anyone 
object to amendment X being withdrawn?” If any 
member objects, I will immediately put the 
question on the amendment. 

Finally, if I am required to use my casting vote, I 
intend to vote for the status quo, which on this 
occasion is the bill as it stands. 

Section 10—Pre-application consultation 

The Convener: Amendment 133, in the name of 
Christine Grahame, is in a group on its own. 

Christine Grahame (South of Scotland) 
(SNP): Amendment 133 is a probing amendment. 
I have picked up on recommendation 100 of the 
committee’s stage 1 report, which recommends  
“that the Executive should consider whether it would be 
reasonable to reduce the minimum period of 12 weeks 
which must elapse between the submission of a proposal of 
application notice and the submission of an application, 
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with a view to providing more certainty for communities on 
the form of a development.” 

The recommendation picked up on the evidence 
that we received on 1 March 2006. At that 
meeting, Debbie Harper, of Scottish Power, 
agreed that pre-application notification was a good 
idea, as it gave local authorities the opportunity to 
know what was coming and to allocate resources. 
However, she was concerned about the period of 
notice. She stated that 12 weeks was a long 
period before the submission and suggested 28 
days as a compromise. Alasdair Macleod shared 
her concern about the timescale. He stated: 

“In the lead-in to a submission, a project is refined and 
modified until it is acceptable. If there was a period of 12 
weeks before the submission, the community might be 
concerned that changes had been made.”—[Official Report, 
Communities Committee, 1 March 2006; c 3200.] 

He also recommended a period of 28 days. 

I ask the minister to consider those two 
submissions and our recommendation and give 
me a response. 

I move amendment 133. 

The Convener: As no other member wants to 
speak at this point, I invite the minister to respond. 

The Deputy Minister for Communities 
(Johann Lamont): Amendment 133 relates to 
applications that require pre-application 
consultation with local communities and seeks to 
reduce the minimum period for such consultation 
from 12 weeks to six weeks. I hear what Christine 
Grahame has said about uncertainty and 
suspicion but, through the bill and the broader 
aims of planning reform, we seek to build greater 
trust and greater certainty through a plan-led 
system, so in time the context in which individual 
applications are dealt with will be different. 

Pre-application consultation with local 
communities on a range of proposals is one of the 
key elements of modernising planning. It is vital 
that we ensure that appropriate time is allowed for 
local communities to engage with such 
consultation, which should be viewed not as a 
delay before an application can be made but as an 
opportunity for applicants to engage with local 
communities in preparing proposals. Indeed, I 
hope that prospective applicants will not simply 
seek local involvement within the statutory 12 
weeks but will seek to engage earlier in the 
preparation of proposals when that is appropriate. 

We believe that 12 weeks is the minimum period 
necessary to allow suitable engagement with 
communities and we also believe that, in most 
cases, a 12-week minimum is not unreasonable, 
given the likely overall preparation time for the 
types of proposals in question. Therefore, I 
strongly recommend that amendment 133 be 
rejected. 

Christine Grahame: I thank the minister for her 
response. I simply wanted something on record 
that could be reconsidered at a further time. 
Perhaps Scottish Power and Airtricity will return to 
us and comment on what the minister had to say. I 
seek leave to withdraw the amendment. 

Amendment 133, by agreement, withdrawn. 

Amendment 165 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 165 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 165 disagreed to. 

The Convener: Amendment 134, in the name of 
Christine Grahame, is grouped with amendments 
135, 166, 183 and 184. 

Christine Grahame: Amendments 134 and 135 
relate to pre-application consultation. In its 
evidence on whether councils should be involved 
in pre-application consultation, the Convention of 
Scottish Local Authorities prevaricated for a bit but 
eventually came down in favour of councils being 
involved. COSLA said: 

“On balance, however, it is probably best that they are 
involved. If councils decide to become involved, they need 
to ensure that they do not take a view on the proposal, and 
that the public are given proper information on what is 
acceptable in development terms and on the role of the 
public in objecting to or supporting an application.”—
[Official Report, Communities Committee, 22 March 2006; c 
3312.] 

That is important because, to the best of my 
recollection, when we listened to the evidence 
from community representatives, they felt that they 
might be hoodwinked—I do not mean to be 
impolite—deliberately or accidentally if the 
developers alone were involved in pre-application 
consultation. However, if somebody from the 
council—that is, the planning authority—was 
present, that person could tell the community 
whether something was appropriate without the 
council coming to a view, as the application would 
go through the normal planning process. It is 
important that somebody from the council should 
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attend any meetings to hear what is said to the 
community, to enable the community to trust what 
it is being told and to keep themselves informed. 

Amendment 135 would place an obligation on 
local authorities to maintain a list of community 
councils and other bodies within an authority’s 
districts. Personnel can change and, if people or 
their agents are to get involved in the planning 
process, we must ensure that, as far as possible, 
the information on the people who are to be 
engaged is up to date and they are kept informed, 
not kept out. Things can get messy in any process 
if people are not informed and then work has to be 
undone and started again when they find out later. 
In this circumstance, I propose a practical and 
reasonable solution with which I am sure the 
minister could agree.  

I move amendment 134. 

Donald Gorrie (Central Scotland) (LD): 
Amendments 166 and 183 make two different 
points and I commend them to the committee. 
Amendment 166 makes a specific proposal about 
consultation. We have all experienced consultation 
that consists in part of people misrepresenting 
other people’s views either through ignorance or 
malice. On at least one occasion during the 
process, it would be helpful to have meaningful 
consultation by getting representatives of the 
developer, the planning authority and the 
community bodies to sit round a table so that they 
can all hear from the horse’s mouth what the 
others are saying. That would also ease possible 
negotiation to improve the application.  

In many cases, the local community feels forced 
to come out against the application when what it 
really wants is for the application to be improved. If 
the improvements that the community seeks could 
be discussed rationally with the input of the 
councillors’ and developers’ views, the quality of 
the application would be improved. There might 
still be total disagreement on certain points, but at 
least everyone would know where others stood, 
which is not the case at present. The suggestion 
to have such meetings was made to me by several 
people who are heavily involved in planning. They 
felt that such a three-cornered meeting would be 
helpful. 

Amendment 183 is another effort to improve the 
quality of consultation. It suggests that the 
planning authority should consider the consultation 
history of the applicant because, although there 
are some good developers who genuinely consult 
people and take the process seriously, there are 
others who do not. The amendment says that 
where a developer had a good track record of 
taking consultation seriously, the council would 
take note of that. Where the reverse was true and 
the developer had a bad record, the council could 
impose additional consultation requirements on 

the prospective applicant. The applicant would 
have to give a list of its major proposals in the past 
five years to the planning authority so that the 
council could check up on its history and consult 
other planning authorities where the applicant 
might have been active.  

Councils would also have regard to comments 
from community councils or other bodies. If the 
community bodies were to say, “Messrs X are very 
good at consultation and we get on very well with 
them,” the applicants would be regarded more 
favourably by the planning authority. The 
amendment is an effort to put some pressure on 
developers to take consultation seriously because 
their past record would be taken into account, 
which might impose additional requirements on 
them. 

I hope that the two suggestions in amendments 
166 and 183 will appeal to the committee. The 
Executive is making genuine efforts to improve 
pre-application consultation, but my amendments 
would strengthen its well-intentioned bill. 

09:45 
Cathie Craigie (Cumbernauld and Kilsyth) 

(Lab): The proposals in the bill concerning pre-
application consultation between applicants and 
stakeholders relate to specified classes of 
developers but not to general pre-application 
discussions. The purpose of amendment 184 is to 
introduce a statutory duty for planning authorities 
to engage in pre-application discussion about any 
class of application. 

At present, the practice that is adopted by local 
authorities across Scotland varies. Some 
recognise that engagement with developers is an 
essential part of the service that they provide and 
are already engaged in discussions with them, and 
some think that it would be a drain on scarce 
resources and would not engage at all in such a 
service. The effect of amendment 184 would be to 
give local authorities a role in engaging in their 
own right with developers and put that into 
practice. Pre-application discussions should be 
beyond doubt; we all agree that they are an 
essential part of the service and are consistent 
with the culture change that we are trying to 
achieve through the bill. Amendment 184 would 
give a greater power for that to happen. 

Scott Barrie (Dunfermline West) (Lab): All the 
amendments are trying to do similar things, but I 
am not sure that they would achieve what they set 
out to do. Amendment 134 seems to be unduly 
bureaucratic in putting in extra hurdles that would 
be grossly unhelpful. For example, when we were 
taking evidence, we heard a lot from local 
authorities about the problems with the recruitment 
and retention of adequately qualified staff. It would 
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be a gross waste of planning officials’ time to 
make it mandatory for them to attend 
preconsultation meetings as some sort of impartial 
broker who has to take a Trappist vow of silence 
and cannot do anything at the meetings. It would 
do nothing to make their jobs more satisfactory or 
to encourage adequately qualified people to come 
into local authorities. By agreeing to amendment 
134, we might find that we create a further 
problem for the image of local authority planners 
and what we expect them to do. We would be 
doing the planning community a gross disservice 
by insisting on it. It is not advantageous for anyone 
to have to attend a meeting just to make sure that 
what is being said is correct without being allowed 
to comment on the material aspects of any 
proposed application. It would be a complete 
waste of their time. 

Euan Robson (Roxburgh and Berwickshire) 
(LD): I will be interested to hear the minister’s 
comments on amendment 183, which has a point 
about applicants who fail to engage adequately or 
in the correct spirit in the pre-application process. 
It is clear that there might be ways to get round the 
provisions of the amendment. For example, a 
company might have various different forms—it 
might have one legal identity for one application 
and another for the second, and so on. However, if 
organisations do not act in the spirit of the 
legislation, there should be some way in which the 
local authority could draw them more effectively 
into the process to ensure a greater degree of co-
operation. I am not sure that amendment 183 in its 
current form would achieve that, although it does 
have a point on which I will be interested to hear 
the minister’s views. 

Johann Lamont: Amendment 134, in the name 
of Christine Grahame, seeks to have planning 
authority representation involved in any and all 
meetings between prospective applicants and 
members of the public during pre-application 
consultation. Although it might be appropriate to 
have such representation at larger-scale or 
particularly significant meetings, I do not believe 
that it would be appropriate to legislate in the bill 
for the authority to attend every meeting, partly for 
the reasons that have been raised. If an authority 
had to attend everything from one-to-one 
discussions with individuals to meetings with 
groups, public meetings and site visits, that would 
unduly tie up planning authority resources. Also, it 
would not necessarily achieve what I think 
Christine Grahame wants it to, which is to give 
people more confidence that all the discussions 
were taking place in a way that they could accept. 
In some circumstances, people would not see the 
planning authority’s presence as being helpful to 
them—that is the reality of how people feel. There 
is logic in the proposal that the authority should be 
represented at meetings, but we would have to 

think about the wisdom of legislating for it to be 
represented at every meeting.  

Once applications and accompanying reports on 
pre-application consultations are submitted, 
members of the public will have an opportunity to 
see to what extent the proposals and the report 
reflect their views. If those documents fail to reflect 
the views of the public, or fail to provide a 
reasonable explanation for not doing so, it is open 
to concerned groups or individuals to object, and I 
presume that they would do so. I therefore 
recommend that amendment 134 be rejected.  

Amendment 135, also in the name of Christine 
Grahame, would require planning authorities to 
keep a list of local details of bodies that may be 
specified in regulations as consultees for pre-
application consultation. I believe that such 
information should indeed be available and that 
the list should include those local bodies and 
persons whom the planning authority may 
recommend for consultation in addition to those 
required by regulations to be consulted. However, 
I also believe that the most suitable place to spell 
out what is appropriate in terms of the form, 
content and availability of such information is in 
guidance. That will allow us and the planning 
authorities to take a more flexible approach to 
developing information, so as to best reflect local 
circumstances while providing a degree of 
consistency for developers. There are other ways 
of providing that information that may be more 
useful. I therefore recommend that amendment 
135 be rejected. 

Amendment 166, in the name of Donald Gorrie, 
seeks a minimum requirement for a meeting 
between prospective applicants, the planning 
authority and representatives of local community 
bodies as part of a pre-application consultation. It 
also seeks to define what constitutes a local 
community body. Section 10 will introduce 
provisions allowing us to specify in regulation who 
should be consulted in pre-application 
consultations and the form that such consultations 
should take. In addition, it introduces provisions to 
allow planning authorities to specify additional 
consultees and forms of consultation in the light of 
local circumstances.  

Again, I believe that the best place to set out 
consultation requirements of that sort is in 
secondary legislation and related guidance. That 
also allows authorities to fine-tune such 
requirements to meet local needs. To try to do that 
in the bill is to risk introducing requirements that 
are inappropriate to communities or to specific 
developments. There is also a risk that, in trying to 
define at this level what the interests of local 
bodies might be, we might end up with something 
that is rather vague and difficult to implement and 
which might exclude parties with a relevant 
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interest. However, I emphasise that we are keen 
for there to be honest and positive engagement 
among all those interested at local level. It is just a 
question of how we can ensure that that happens, 
as opposed to saying that three-cornered 
meetings have no purpose whatsoever. I therefore 
recommend that amendment 166 be rejected.  

Amendment 183, also in the name of Donald 
Gorrie, seeks to require planning authorities to 
consider the past performance of a prospective 
applicant in relation to consultation and planning 
applications before deciding who should be 
subject to pre-application consultation in a 
subsequent application. It would allow a planning 
authority to obtain such information from planning 
authorities, community councils and other local 
bodies. As far as pre-application consultation is 
concerned, what is relevant is who locally will have 
an interest in the proposed development, not who 
was or was not effectively consulted in previous 
applications, although I recognise what Donald 
Gorrie and Euan Robson have said about people 
not taking consultations seriously. We think that 
our proposals provide a more effective way of 
concentrating people’s minds.  

It will be for the planning authority to determine, 
on submission of the application and the report on 
the pre-application consultation, whether the new 
provisions on such consultations were complied 
with. If the authority concludes that the applicant 
did not comply, it must decline to determine the 
application, regardless of past history. If someone 
has not consulted effectively, there are 
consequences. I would argue that that in itself 
should change the general approach to 
consultation. I hope that that reassurance and 
recognition of the points that have been made will 
persuade members to reject amendment 183. 

Amendment 184, in the name of Cathie Craigie, 
seeks to allow prospective applicants to demand 
information from planning authorities on a range of 
planning documents prior to submitting an 
application. That may appear to go beyond simply 
providing the documents themselves. To a large 
extent, the Freedom of Information (Scotland) Act 
2002 allows prospective applicants to obtain 
information from planning authorities on various 
planning documents, and we would not want to cut 
across those legislative requirements. It is open to 
planning authorities to engage in pre-application 
discussions about the interpretation of such 
documents on request in a specific case, but we 
do not intend to put such requirements on a 
statutory footing. Planning authorities will be able 
to decide where they can best allocate resources 
to pre-application discussions. Having an across-
the-board requirement could lead to a dilution of 
the guidance that they are able to give. It is about 
making a judgment on where the process can best 
be used. I ask Cathie Craigie not to move 

amendment 184. If it is moved, I recommend that 
it be rejected. 

Christine Grahame: I thank the minister for her 
comments. I will seek leave to withdraw 
amendment 134, as I intend to come back with a 
tighter redraft at stage 3. I accept the point that 
Scott Barrie made. I make plain that by 
“a representative of the planning authority” 

I meant an elected representative. That is one part 
of the amendment that I will tweak. I take on board 
the comment that was made about requiring a 
representative to attend each consultation 
meeting, but I think that there is merit in returning 
to the issue, especially because COSLA has come 
down in favour of that. I heard what the minister 
said about including these provisions in guidance 
rather than legislation and will reflect on that point 
when we come to consider stage 3 amendments. 

I was attracted by the amendments in the name 
of Donald Gorrie, as they seek to achieve much 
the same thing as my amendments. However, I 
should have expressed concern earlier about 
amendment 183, which requires the planning 
authority 
“to have regard to any previous record of the prospective 
applicant”. 

I do not think that it is appropriate to enshrine such 
a provision in statute. When applicants with a bad 
track record come before local and planning 
authorities, the authorities will take that into 
account anyway. Enshrining the provision in 
statute, rather than proceeding more subtly, might 
create difficulties with litigation. 

Amendment 134, by agreement, withdrawn. 

Amendment 135 not moved. 

Amendment 166 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 166 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 166 disagreed to. 
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Amendment 183 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 183 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 183 disagreed to. 

Amendment 167 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 167 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 167 disagreed to. 

10:00 
The Convener: Amendment 168, in the name of 

Donald Gorrie, is grouped with amendment 171. 

Donald Gorrie: Amendment 168 is linked to 
amendment 171, which can be found on page 7 of 
the marshalled list. The amendments are another 
endeavour to strengthen a particular aspect of the 
pre-application consultation. 

Amendment 168 would ask for the community 
bodies involved to report to the planning authority 
on whether the quantity and quality of the public 
consultation were adequate and whether they 
thought that the prospective applicant took it 
seriously and had a satisfactory attitude. The 
report would cover the improvements that had 

been made to the development as a result of the 
consultation process—the upside of the exercise. 
The community bodies would also report any 
significant concerns that they still had about the 
development and, finally, give their advice to the 
planning authority about whether the application 
should be granted, granted subject to conditions, 
or refused. 

The report by the community bodies would cover 
a number of aspects: whether the consultation had 
been satisfactory; the positive and negative 
outcomes, including any improvements wanted by 
the community; and the community bodies’ advice 
to the council about how they should deal with the 
application. Obviously, that would be only advice, 
and it would still be up to the planning authority to 
decide on the outcome. 

Amendment 171 deals with the process from the 
planning authority’s point of view. The authority 
would have to consider any report that was 
submitted by communities in that way and, if it was 
not satisfied in the light of the report that the 
consultation had been good enough, it could 
inform the developer that more consultation was 
needed along specific lines to cover the gaps that 
the community had identified. 

Amendments 168 and 171 go together and are 
another serious attempt to make it clear that 
consultation and communities must be taken 
seriously. Despite the bill’s good intentions, many 
communities do not think that they are taken 
seriously. That includes community councils in 
some areas and other community groups, so the 
community voice is not being heard. Amendments 
168 and 171 would confirm that communities 
would be taken seriously and would have a real 
voice in planning issues. 

I move amendment 168. 

Dave Petrie (Highlands and Islands) (Con): I 
want to clarify one point. Are the community 
bodies statutory consultees, and if so, would they 
not already have the opportunity to report? 

Scott Barrie: I have some sympathy with what 
Donald Gorrie is saying, because it is crucial that 
communities are properly engaged and involved in 
the pre-application period. However, I wonder 
whether the proposals, particularly in amendment 
168, are the right way to do that. What would the 
report look like and how would it engage with the 
planning committee? Would it not just be a 
duplication of the community’s objections to the 
application? 

Donald Gorrie’s points about ensuring that 
communities are properly engaged are crucial. We 
have to get that right, which is why I have some 
sympathy with the amendments, but it could just 
be that we would hear the communities’ objections 
twice. What would the difference be between the 
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objections and the report? 

Cathie Craigie: I, too, find myself sympathising 
with amendment 168, and I am interested in 
hearing the minister’s response to Donald Gorrie. 
We want communities to be involved in the pre-
application process; I understand that the bill will 
give local authorities the power not to make a 
determination on an application if the proper pre-
application consultation processes have not been 
followed. What the minister says will be crucial in 
deciding whether we go for Donald Gorrie’s 
amendments. 

Christine Grahame: I, too, am sympathetic to 
amendment 168, but I am trying to think of how 
difficult the practicalities might be. I know that the 
power would be discretionary, but I can think of 
times when community bodies in areas that I 
represent have taken different views—for 
example, the community council’s view might be 
different from that of the local development trust 
and a campaigning group. When a town is split 
over an issue, such as where a big supermarket, 
school or leisure centre should be located, how 
practical would it be to draft a report to represent 
such views? There might be unanimity in some 
circumstances, but the situation would be difficult 
when communities were split over developments. 
It is difficult to know what authority a report would 
have. Would minority comments be included? The 
issue is difficult. I am sympathetic to amendment 
168, but I am concerned about its workings. 

Tricia Marwick (Mid Scotland and Fife) (SNP): 
Like other members, I am sympathetic to, but have 
some problems with, Donald Gorrie’s 
amendments. As Scott Barrie said, a rerun of an 
objection is not required. Guidance would need to 
lay down clearly that the concern was the process. 
I have some sympathy with amendment 168 
because, if the local authority were considering 
whether the consultation had been sufficient, as it 
is required to do, the concern is that it would 
undertake a tick-box exercise that meant that if 
this, that and the next thing had been done, the 
consultation would be regarded as sufficient. 
People who had been consulted might have 
different views. 

I would like Donald Gorrie to produce 
amendments that made it clear that we are talking 
about the consultation process rather than a rerun 
of objections. The amendments would be stronger 
for that. 

Patrick Harvie (Glasgow) (Green): I echo that. 
Cathie Craigie made the case for amendment 168, 
as she noted that the bill will give planning 
authorities powers to use if they consider that 
consultation has not been adequate. The thrust of 
amendment 168 is that the view from the other 
side of the fence is equally important. We have all 
agreed that we want innovation, creativity and 

thought to go into how consultation and public 
participation are handled. As well as taking the 
opportunity to nip their councillor’s ear the next 
time that they saw them, people could give formal 
feedback to the system about how they felt the 
process had gone. In the long run, that would be 
extremely beneficial to anyone who was genuinely 
trying to be creative and innovative about 
improving their practices on the ground. 

Euan Robson: I, too, have sympathy with the 
amendments. 

John Home Robertson (East Lothian) (Lab): 
Tea and sympathy. 

Euan Robson: Yes. I have one reservation 
about amendment 168. It says: 

“A report … may … indicate the views of the community 
bodies … as to whether any application … should be— 

(i) granted, 

(ii) granted subject to conditions, or 

(iii) refused”, 

which might focus attention at the wrong end of 
the process. If the amendment is designed to 
assess whether the consultation and involvement 
were adequate, to allow community bodies to 
consider the decision on an application might fail 
to achieve the purpose of the earlier part of the 
process. It would be interesting to know whether 
the amendment could be redrafted and whether 
Donald Gorrie might withdraw it and have another 
look at it. 

Johann Lamont: I am rather spooked by the 
fact that I scribbled down the phrase “Not tick box” 
just before Tricia Marwick made her comment 
about tick-box exercises. 

Pre-application consultation and other elements 
of community engagement require the public’s 
genuine engagement. On the one hand, a 
community organisation should not go into such 
consultation determined simply to find loopholes or 
other ways of objecting; on the other hand, 
developers should not think that all they have to 
do to get to the next stage is simply to prove that 
they have spoken to the community. The draft 
planning advice note on community engagement 
sets out some imaginative and creative ways of 
undertaking such consultation. 

We do not want a hugely overformalised 
procedure that centres only on arguments about 
an application and does not capture people’s 
feeling that such things can be fixed. Moreover, 
we should draw a distinction between pre-
application consultation and consultation on the 
application. The fact that the community will be 
involved at this very early stage does not mean 
that the next stage of the process will not also be 
important. I am concerned that amendment 168 
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seeks to formalise a process that would take place 
anyway. 

There is nothing to prevent community bodies or 
individuals from making their views on the quality 
of the pre-application consultation known to the 
planning authority. Indeed, I would like to see what 
would happen if someone tried to stop the people 
in my constituency making those views known. 
After all, that is the point in the process at which 
community campaigns against, or debate over, 
specific applications arise, and I do not think that 
such activity should be put into particular boxes. 

I point out to Patrick Harvie that nipping the ear 
of one’s councillor is a very important part of the 
democratic process. Communities must see their 
locally elected representative as someone who 
represents their area and who therefore has the 
responsibility to respond to people’s views. In any 
active democracy, that relationship is critical and 
certainly not passive. 

Pre-application consultation should not be seen 
as replacing the publicity and consultation 
surrounding the application itself. After all, public 
involvement does not stop with the pre-application 
consultation. Once an application has been made, 
publicity and consultation procedures come into 
effect and interested parties should make their 
views known and continue to see the application 
through to the end. I therefore recommend that the 
committee should not support amendment 168. 

Amendment 171 seeks to require authorities to 
evaluate the reports of pre-application consultation 
and to request that further consultation be 
undertaken before they make a decision on a 
relevant application. To some extent, that takes us 
back to comments on an earlier amendment. 

Section 10 allows planning authorities to specify 
who should be consulted locally in the pre-
application consultation phase and section 14 
introduces a requirement for planning authorities 
to decline to determine applications that have not 
complied as necessary with the provisions on pre-
application consultation. That makes it clear that 
the earlier stage is not a tick-box exercise; if a 
community is unhappy with an application, the 
quality of the pre-application consultation will play 
a part in the planning authority’s decision about 
the application in question. Indeed, such a 
measure should concentrate minds. Consideration 
of the report of the pre-application consultation will 
play a key part in all this. 

I do not believe that we should extend the 
requirements for pre-application discussion into 
the consideration of the application itself. At that 
stage, the proper publicity and consultation 
procedures for applications will take effect. 
Planning authorities have—and will continue to 
have—powers to require applicants to supply 

further information on their application before a 
decision is reached. That said, applicants are 
entitled to know what is required of them and, 
having been required to do it, should expect their 
application to be processed. We would not seek to 
do anything to encourage planning authorities to 
defer the consideration of who, locally, should be 
consulted on a proposal. 

I therefore recommend that amendment 171 
should also be rejected. 

10:15 
Donald Gorrie: I thank committee members for 

taking seriously the issue that I have raised and 
for responding constructively. 

The process that is set out in amendment 168 
would not have to happen on every occasion; 
instead, the amendment makes it clear that 
“local community bodies may … prepare … a report on the 
pre-application consultation” 

if an issue should arise. For example, if several 
community bodies disagreed about the quality of 
the consultation, they could produce either a 
number of reports reflecting the different views or 
a single report that made it clear that certain 
groups wanted A and certain groups wanted B. I 
do not think that any difference of opinion among 
community bodies would be an insuperable 
obstacle and the process that is set out in 
amendment 168 fairly reflects that. 

The minister said that what is proposed will 
happen anyway. It might, but no one has to pay 
any attention to it. With due respect, I find the 
argument that councils will always do everything 
correctly extraordinary. We all know that councils, 
like Parliaments and political parties, vary in 
quality. Some do certain things well and some do 
them badly. One might as well argue that we do 
not need a law against murder because only 0.001 
per cent of people in the country wander about 
murdering people. We must legislate to try to bring 
up to the mark on this issue the minority of 
councils that are not there. 

The issue of duplication of objections has been 
raised. As I see it, when an application is made, 
community bodies will submit their response and 
indicate that they do not like A, B and C. The 
proposed report will be produced after all the 
meetings and negotiations that we hope will take 
place. It will not duplicate what the bodies sent in 
initially, but will set out their considered view in the 
light of consultation. The provision in proposed 
new subsection (4)(b) that would allow community 
bodies to recommend that an application be 
granted, refused or granted subject to conditions 
follows on logically from that process. Bodies 
would set out their remaining concerns and make 
it clear to the council whether they were prepared 
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to accept an application subject to conditions or 
whether they were unwilling to accept it at all. 

The purpose of amendment 168 is to ensure 
that there is a study of the consultation process. 
As all members have made clear, it is important 
that we engage communities in that process. It 
may be possible to write a better amendment, but 
it would be helpful to communities if their right to 
submit a report were included in the bill. It would 
enable them to respond along those lines if they 
were unhappy with the way in which the council 
had dealt with one or more applications. The 
provision is worth while, so I will press amendment 
168. 

The Convener: The question is, that 
amendment 168 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 

The Convener: The result of the division is: For 
1, Against 5, Abstentions 3. 

Amendment 168 disagreed to. 

Amendment 184 not moved. 

Section 10 agreed to. 

Section 11—Public availability of information 
as to how planning applications have been 

dealt with 

The Convener: Amendment 131, in the name of 
Alex Neil, is in a group on its own. 

Alex Neil (Central Scotland) (SNP): The 
purpose of amendment 131 is to ensure that there 
is a verbatim record of the meeting at which the 
planning committee takes decisions on a planning 
application. The amendment is designed to close 
a loophole in the present law, which was 
highlighted by a recent case in Lanarkshire. 

During the planning committee’s consideration 
of the application concerned, the written report 
from officials was supplemented heavily by verbal 
input and additional advice to the committee. 
Those who opposed the application disputed the 
veracity of the verbal advice that was provided. An 
appeal went to the minister, and when it was 

pointed out that the additional information and 
advice that was provided at the planning 
committee meeting had been erroneous—that fact 
has subsequently been confirmed by two of the 
statutory consultees—the minister could not act 
because there was no record. In one case, there 
was a dispute about what was said and nobody 
had a record. The minutes of a meeting record 
merely the people who speak; they are not a 
verbatim record of what is said. 

Amendment 131 would ensure that a verbatim 
record of planning meetings was kept, so that any 
verbal information that supplemented or 
contradicted the written information provided and 
any additional advice from officials or others would 
be recorded in the same way as written advice is 
recorded as part of the planning application 
process. If we are going to have an effective 
appeals system, the loophole must be closed. 
Whether the appeal is made through the courts or 
to the minister, people should have ready access 
to a true and correct record of what was said at 
meetings. That record should be available to those 
who are making the decision on the appeal. 

That is the purpose of this straightforward and 
simple amendment. There should be a verbatim 
record, so that no dispute about what was said 
can arise because there would be a true and 
correct record of what was said at meetings. 

I move amendment 131. 

Tricia Marwick: I agree strongly with Alex Neil’s 
amendment 131. There is a loophole that needs to 
be closed. 

The minister will probably say that it is a 
question of resources, but that is true of the whole 
bill and we have not been convinced that the 
Executive has put sufficient resources in place. If 
we want an open and transparent system, we 
need to ensure that everybody has access to the 
same, correct information, so that no dispute can 
arise about what was said by whom and when, 
and what advice was given. 

In the case that Alex Neil highlighted, it would be 
unthinkable to ask a minister or anybody else to 
make a judgment based on what somebody said 
that somebody had said, rather than on a record. 
Parliament is well used to having an almost 
verbatim record of proceedings, and there is no 
reason why we do not have a similar record for 
issues as important as planning. 

Cathie Craigie: I do not support amendment 
131. I do not know about the application in 
Lanarkshire that Alex Neil referred to, but I 
presume that it was not from North Lanarkshire. 

Alex Neil: It was South Lanarkshire. 

Cathie Craigie: Having been a member of a 
local authority planning committee, I think that the 
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processes that we have worked towards over the 
years have improved transparency and access for 
members of the public. I do not know of any local 
authority that would not conduct its consideration 
of applications in public. The public have access to 
all the material that is before committee members 
and to the planning meetings. The bill aims to 
ensure greater transparency. 

Everything that we do in life boils down to 
resources in one way or another. We have to 
make judgments about where public money will be 
spent, and the planning system is no different. In 
local authorities, planning departments are vying 
against social work departments for their share of 
resources. I do not think that we can give planning 
departments a blank cheque. Providing a verbatim 
report would be resource intensive, and I am sure 
that if we started ensuring that local authority 
planning committees had verbatim reports, we 
would soon be suggesting that all committees 
should have verbatim reports. 

The bill provides enough checks and balances 
to allow information to be made available to the 
public. Amendment 131 would just add another 
bureaucratic and time-intensive provision; I do not 
accept that it is necessary, nor that it would make 
the planning authority any more transparent than it 
already has to be. 

Patrick Harvie: I support amendment 131 and I 
am not convinced that we are talking about vast 
resources. The proposed operation would not be 
on the scale of the Parliament’s official report, 
because we are talking about having a record of 
certain meetings only. If the committee rejects the 
amendment, perhaps Alex Neil might lodge an 
amendment at stage 3 to suggest that, at the bare 
minimum, an audio or video recording—which 
would cost virtually nothing to produce and make 
available—might be another way of achieving the 
same objective. 

Johann Lamont: Amendment 131 would add to 
section 11 a requirement for verbatim records of 
local authority proceedings on planning 
applications to be kept and for them to be kept on 
the planning register.  

Section 11 allows us to specify in subordinate 
legislation that a report on each planning 
application be kept in the planning register. Such a 
report would include a description of the proposal, 
reference to relevant development plan policies, 
the issues that consultees and objectors raised, 
the planning authority’s decisions, any conditions 
and the authority’s reasons for the decision. The 
aim is to improve transparency by having a clear 
and accessible explanation of the decision that is 
taken on every planning application. 

Although it is possible to push for more and 
more detail on every application, a balance needs 

to be struck between producing a reasonable 
amount of information on each case and adding 
undue burdens on planning authorities. There is 
an issue with resources, but the challenge is not 
simply whether there are sufficient resources but 
how to deploy them effectively, regardless of the 
size of the pot. If there is to be an increase in the 
budget, we discuss how those extra resources 
would most benefit the community and there are 
strong arguments for targeting them at 
enforcement, e-planning and involving people at 
an earlier stage. 

We need to test the effectiveness of a proposed 
use of resources. Patrick Harvie said that Alex 
Neil’s amendment 131 would not apply to that 
many meetings, but it would cover 
“any proceedings … in relation to the application”, 

and I contend that that would be a significant 
change. If individuals wish to pursue concerns in 
particular cases, they have powerful tools at their 
disposal under the freedom of information 
legislation, which allows them to obtain more 
information from local authorities, including 
minutes of committees. Therefore, a requirement 
for verbatim records to be made and kept of all 
proceedings in relation to a planning application 
would place too great a bureaucratic burden on 
planning authorities. We agree that we need 
greater transparency in decision making, but a 
word-by-word account of every planning meeting 
would not be a proportionate measure. Therefore, 
I recommend that the committee should reject 
amendment 131. 

Alex Neil: I will press amendment 131, because 
the minister has not addressed the issue at all. In 
the example that I gave, the council was giving 
planning approval to its own application. It is clear 
that a dispute arose with the appellants over what 
was said and what advice was given, but there 
was no recourse for the appellants. The minister’s 
response—or the civil service response—does not 
deal with the point that has been raised, which is a 
substantive democratic point: if the public are to 
have confidence in the planning system and in the 
quality of appeal procedures, additional 
information and advice on a decision must not be 
the subject of dispute about what was said but 
must be on the record of what was said. 

Patrick Harvie made a reasonable suggestion 
that the record could be audiovisual. I think that 
amendment 131 would allow that, because it does 
not say that the record must be written but simply 
talks about a verbatim record. 

I found some of the minister’s comments bizarre. 
If somebody phones a planning officer in any 
planning authority, the officer will record the detail 
of that phone call. They have to do that to protect 
themselves. 

 

228



3945  20 SEPTEMBER 2006  3946 

Cathie Craigie’s point about resources was 
spurious. The resources that would be required to 
implement the amendment would be minimal, 
especially when balanced against the democratic 
issue of ensuring balance, fairness and justice. 

Not to vote for amendment 131 would be not to 
acknowledge that there is a loophole in the law 
that needs to be addressed. I hope that committee 
members will give serious consideration to 
agreeing the amendment because, if we are to try 
to convince the public that planning decisions are 
being taken fairly and squarely, we need to 
eliminate any possibility of bad or contradictory 
advice being given without a true and correct 
record being kept of what is said. I strongly 
recommend that amendment 131 be agreed to 
and I would be extremely disappointed in the 
committee if it turned it down. 

The Convener: The question is, that 
amendment 131 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 131 disagreed to. 

Section 11 agreed to. 

The Convener: I suspend the meeting for five 
minutes. 

10:31 
Meeting suspended. 

10:37 
On resuming— 

Section 12—Keeping and publication of lists of 
applications 

The Convener: Amendment 136, in the name of 
Christine Grahame, is in a group on its own. 

Christine Grahame: I was a bit surprised that 
new section 36A, which section 12 proposes to 
insert into the Town and Country Planning 
(Scotland) Act 1997, provides that the publication 

of lists of applications by electronic means is to be 
discretionary. A fuddy-duddy like me uses 
electronic means all the time and most, if not all, 
councils have websites on which they publish all 
kinds of information. Not only would the online 
publication of such revised lists make them more 
accessible to the public, but the public would 
expect to find such information on council 
websites. That would allow lists to be updated 
daily, if not hourly, and people would know where 
they were.  

Publication by electronic means would be 
cheaper for councils—I do not know how else they 
would publish the information—and would provide 
uniformity across all councils. As proposed new 
section 36A stands, local authorities may publish 
their applications lists by electronic means, but 
that might mean that one local authority would use 
electronic means and another would not. I do not 
want to make a meal of it, but it should be 
mandatory for local authorities to publish their lists 
by electronic means. 

I move amendment 136. 

Johann Lamont: Amendment 136 aims to 
require the publication of planning authority lists of 
applications and related information to include 
electronic publication. Use of electronic 
communication and the internet in planning, 
wherever appropriate, is our aim. A recent survey 
of planning websites showed that planning 
authorities already place weekly lists of planning 
applications online, as Christine Grahame said. 

We have done considerable work on e-enabling 
the planning system. We announced in August a 
£12 million investment in e-planning, which will 
drive forward efficiency savings in the planning 
system and ensure increased online access to 
planning information. We know that that is the way 
forward, and through working with local authorities 
we have secured significant funding with which to 
make progress. 

Our approach is about helping planning 
authorities to meet complex challenges rather than 
trying to force them through statutory 
requirements. I know that Donald Gorrie thinks 
that I have too much faith in all planning 
authorities, but that is not the case. However, were 
we to introduce such a statutory requirement at 
this stage, it could mean making changes to 
software, which would take time, and we might be 
doomed to fail.  

We are all pushing in the same direction on the 
matter and there is no indication that planning 
authorities are resisting. Therefore, we need to 
make a judgment about whether to place such a 
provision in the bill at this stage. 

The important point is to ensure that weekly lists 
are available and are kept up to date with the new 
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information that we propose, and that that is done 
on time by using the most modern technology. 
Putting the new lists online will happen inevitably 
as a result of planning authority capacity building 
in e-planning. I therefore recommend rejection of 
amendment 136. 

The Convener: I invite Christine Grahame to 
wind up and indicate whether she plans to press 
or withdraw amendment 136. 

Christine Grahame: I will certainly press 
amendment 136. Proposed new section 36A 
would require weekly lists to be published, but 
where? How would people know where to find 
them? The minister gave no indication of how 
interested parties would access the lists. In fact, 
the proposed new section states that lists are to 
be published not weekly but 
“at such intervals as may be so prescribed”. 

The only time that the word “publish” appears in 
proposed new section 36A is where it says: 

“to publish that revised list”. 

All that I ask to be published electronically is the 
revised list of applications, not all the conditions or 
the other additional information. I cannot see that 
incredible software is required to do that. I 
presume that the planning authorities keep the 
lists of applications electronically in a database, 
where they revise them before transferring them 
into the public domain. My amendment 136 is 
about keeping the public engaged and aware of 
what is going on. Leaving the decision to publish 
the lists electronically to the discretion of local 
authorities is simply not good enough. 

The Convener: The question is, that 
amendment 136 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 0. 

Amendment 136 disagreed to. 

Section 12 agreed to. 

Before section 13 

The Convener: Amendment 123, in the name of 
Donald Gorrie, is grouped with amendments 122 

and 189. 

Donald Gorrie: Amendments 123 and 122 both 
deal with aspects of health. According to our 
procedural system, amendment 124, which covers 
the same area, was debated last week but has not 
yet been voted on. 

Amendment 123 is the first and most general 
amendment, in which I suggest that the 
“public health and the health of any individual likely to be 
affected” 

should be material considerations when granting 
planning permission.  

Before members had the pleasure of Euan 
Robson’s presence and my disappearance, the 
committee dealt with concerns from people who 
feel strongly that phone masts and suchlike are a 
risk to people’s health. Setting aside the argument 
about whether that is scientifically correct, that is 
believed by a lot of people and it might be correct. 
We were not allowed to deal with that matter as a 
planning issue because, as planning laws stand, 
health is not a material consideration, but I think 
that it should be. There must be many other 
areas—opencast mining and parts of the chemical 
industry, for example—where health should be 
considered when deciding whether to grant 
planning permission. I suggest that the health of 
the public should be a material consideration. I am 
not saying that it should be the ruling 
consideration, but it should be a material 
consideration that a planning committee must take 
seriously. 

10:45 
The other issue that we debated before 

concerns the planning system encouraging energy 
conservation and microrenewable measures. The 
latter part of amendment 122 deals with the 
environment and health. If people have good 
energy conservation and heating arrangements for 
their houses, they are likely to be healthier. 

Amendment 122 says that, instead of councils 
starting—as at present—from the position of being 
against energy conservation measures or 
microrenewables in areas where councils think 
that they might not fit into the landscape, they 
should start from the position that such measures 
are desirable. When a strong argument is made 
against a development, a council can decide 
against it, but it should start from the proposition 
that such measures are good and are to be 
encouraged, rather than discouraged. In 
Edinburgh, an application for a solar panel that will 
be seen only by a passing seagull will be turned 
down. That is planning carried to absurdity. If we 
are serious about energy conservation, we should 
encourage people. 

 

230



3949  20 SEPTEMBER 2006  3950 

Amendment 123 deals with public health. 
Amendment 124 deals separately with 
microrenewables—members will not debate it 
today but will vote on it. In due course, I will not 
move amendment 122, but I hope that 
amendments 123 and 124 will win their votes. By 
the law of averages, I am bound to get an 
amendment through sooner or later. 

I move amendment 123. 
The Convener: We all live in hope, Mr Gorrie. 
Christine Grahame: I am sympathetic to 

Donald Gorrie’s arguments, particularly about 
amendment 123. I note his position on 
amendment 122, with which I also have sympathy. 
In my amendment 189, I adopt many of the 
arguments and examples that he gave in speaking 
to his amendment 123, which is on health 
conditions. 

I will take a different example in relation to my 
amendment 189. Nowadays, we often find that in 
residential areas single plots, parts of houses’ land 
or green spaces in the middle of where people live 
are being sold and are having developments put 
on them, which brings lorries and dust to people’s 
doors. The people who live in such areas have 
little redress, except to try to negotiate with the 
contractor once a plan is in place. 

Some effects can be foreseen. The dust from a 
building site is blowing over a Borders village, 
where windows and the insides of houses are 
being coated every day. People in that village will 
have to live with that development for a 
considerable period. Individuals there negotiated 
with the developer, but after the deed was done. 
All the consequences were foreseeable. In 
granting planning permission, mandatory steps to 
protect the existing community should have been 
specified. That development affects 
“the health of persons residing” 

in that area, who include children and babies. Dust 
goes into houses and clothing becomes filthy from 
the dust that is blowing about. 

Provision should be made to protect 
communities, particularly when a development is 
to be close to an existing community or is slap-
bang in the middle of it. A building site can appear 
on green space that people had no idea would be 
developed. 

John Home Robertson: This group of 
amendments seems rather broad—it deals with 
health, microrenewables and different matters. 

The idea of Donald Gorrie disappearing appeals 
to me, but he seems to have come back to haunt 
us.  

The Convener: That is unkind, John. 

John Home Robertson: Sorry. He has come 

back to haunt us and he is raising perfectly fair 
points that need to be debated. 

On microrenewables, I agree that some local 
authorities are adopting an absurd position in 
relation to solar panels. We should urge planning 
authorities to be more sympathetic towards such 
development although, at the end of the day, it is 
up to them to take the decision—I am sure that we 
all respect local authorities as far as that is 
concerned.  

On Christine Grahame’s point about dust from 
developments for which consent has been 
granted, surely it is incumbent on local authorities 
to impose environmental and other conditions on 
developments that can give rise to that kind of 
problem and it is for the Scottish Environment 
Protection Agency or local authorities to enforce 
such conditions. If a developer is carrying out an 
activity that gives rise to noise or dust or whatever 
else that could have an impact on people’s lives, 
and in particular on their health, it must be subject 
to other controls and those controls ought to be 
enforced.  

On the health implications, as Donald Gorrie 
said we have had the debate before. It is difficult 
to prove a negative and that something is 
absolutely safe. Let us face it, when the wheel was 
invented—that predates even Donald Gorrie and 
me—somebody could quite rightly have said, “This 
is dangerous. It’s going to kill people, therefore we 
shouldn’t have wheeled vehicles or roads.” It 
would be a recipe for doing nothing if we had to 
demonstrate that everything was absolutely safe. 

We have all heard concerns being expressed 
about, for example, mobile phone masts and 
mobile phones. I am not sure that it is fair to ask 
planners to deal with that. Surely that is the 
responsibility of the health authorities, which are 
concerned that any technology that has an 
adverse effect on people’s health and safety 
should not go anywhere near the planning stage 
and should be banned under health regulations. In 
a previous debate, when I tried to persuade the 
committee that hedges were a development and 
should be subject to planning control, the planners 
said that that was inappropriate. I suggest that it is 
equally difficult to ask professional planners to 
make judgments about the health implications of 
different technologies. That should be the 
responsibility of the Health and Safety Executive 
and health authorities, which should, in effect, 
have a veto on developments that have an 
adverse effect on people’s health. For that reason, 
I have my doubts about amendment 123. 

Patrick Harvie: John Home Robertson’s 
contribution was a bit of an overreaction. Over the 
course of our consideration of planning, we have 
head compelling arguments in favour of somehow 
building health into the system. There may be 
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scope in future to consider ideas such as health 
impact assessments. They may not necessarily be 
ready to be put into practice in the bill, but 
including an amendment such as amendment 123 
would be a simple way of allowing planning 
authorities to bear the issue in mind. It would not 
be prohibitive. I do not think, for example, that 
campaigners against mobile phone masts would 
see it as the solution to all of their concerns. 
Amendment 123 refers to 
“the health of any individual likely to be affected”. 

Campaigners would need to demonstrate that an 
individual’s health was likely to be affected which, 
at the moment, they could not do, because the jury 
is out on the issue.  

Amendment 123 would not mean, as John 
Home Robertson suggests, that planning 
authorities would need to make health judgments 
when evidence is uncertain. It would allow public 
health to be one of the issues that planning 
authorities consider. It would not result in us 
banning everything that has any kind of health 
impact. Most developments have some kind of 
health impact. Public health is, to a large extent, a 
function of the environment around us. Planning 
decisions will impact on health. We should bear 
the health impact in mind when we are deciding 
whether to go ahead with a particular development 
or, as under another part of the bill, whether to 
approve a development plan. We should consider 
the health impact on the population as a whole as 
well as on local individuals who are likely to be 
affected by specific developments. There is a 
strong case for amendments 123 and 122. 

I welcome any attempt to raise the issue of 
microrenewables again. It is being considered in a 
number of arenas, as the Executive is considering 
it through work on permitted development rights 
and back-bench members are examining it 
through member’s bill proposals. It is welcome that 
Donald Gorrie’s amendment 122 ratchets up the 
issue by talking about undesirability. It does not 
just state that planning authorities should look 
kindly on certain applications; it refers to the 
undesirability of granting planning permission 
except when energy issues have been considered. 

At the moment, we are allowing to be built the 
building equivalent of the gas-guzzling Chelsea 
tractor. We should not be doing that. It should be a 
natural and unquestionable concept that when 
something is built its energy requirements should 
be covered, including energy efficiency and its 
ability to generate its own electricity. 

I welcome the amendments, which would not 
lead to the situation about which John Home 
Robertson warned us. 

Euan Robson: I have considerable sympathy 
for amendment 123. I am not quite sure whether it 

is too tightly drawn, and I am interested to hear the 
minister’s view on whether the phrase “health of 
any individual” would be a major extension of 
policy or could be read as being encompassed in 
the idea of public health. 

Christine Grahame gave an example from my 
constituency. I do not think that the point is that 
the issue—dust blowing across an adjacent 
housing estate—was discovered only after 
planning permission had been granted, because 
the local name for the area is sandpit field. It 
should have been understood that an issue was 
likely to occur when the building work 
commenced. In fact, if the provisions in 
amendment 123 had been in force and public 
health had been a material consideration, that 
might have influenced the direction of the planning 
application or allowed the imposition of a group of 
conditions that would have prevented the 
subsequent difficulties, which are all too obvious to 
those who have seen the effects first hand. 

An interesting and additional dimension could be 
incorporated into the bill through amendment 123. 
I am interested to hear the minister’s conclusions 
and whether she would be prepared to consider a 
similar amendment at stage 3. 

Dave Petrie: I do not think that anybody would 
disagree with the sentiments expressed by Donald 
Gorrie and Christine Grahame. I appreciate how 
important the health issue is, but if there is a 
perceived risk to anyone’s health from a planning 
project, the local authority and the Health and 
Safety Executive are likely to ask for a risk 
assessment, with which developers must comply. I 
agree with John Home Robertson that wide-
ranging health and safety legislation covers all 
circumstances. The amendments would lead to 
duplication and are not necessary. 

Scott Barrie: I do not pretend to know where 
the development that Christine Grahame and 
Euan Robson have discussed is, and whether it is 
the only justification for amendment 189. However, 
the amendment is superfluous. Health 
considerations can be taken into account at the 
moment, and if there are going to be adverse 
effects stringent conditions can be imposed on any 
development.  

As we have discussed, we have often found that 
conditions are imposed but their enforcement lets 
people down. There are two aspects. We can get 
conditions written into planning applications, but it 
is also important to ensure that they are enforced 
adequately to protect people from the things that 
Christine Grahame mentioned. Whether or not 
amendment 189 has been lodged only because of 
the situation described, it is superfluous, given that 
conditions can already be imposed. What we are 
looking for is greater enforcement. 
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11:00 
Tricia Marwick: If, as Dave Petrie says, the 

Health and Safety Executive already has sufficient 
powers under existing legislation, communities 
would not complain to this committee and others 
that their lives are blighted by developments such 
as opencast mining. In fact, there is no way of 
dealing with the issue. It certainly cannot be 
addressed by health authorities or the Health and 
Safety Executive. If planning permission for such 
developments must be given, it is only fair that the 
planning authority seeks guidance from the 
professionals and a statement from health boards 
and others concerning the impact on health. It 
should be open to communities to make 
representations for expert opinion to be sought. 

No one is suggesting that officials or councillors 
on planning committees need to be health experts, 
but they need to seek advice on planning 
applications for developments such as opencast. If 
we do not include in the bill a section of the type 
proposed by Donald Gorrie, it will be a wasted 
opportunity. It will also be a betrayal of people who 
have complained to this committee and other 
committees of the Parliament about the effect of 
opencast in particular. Amendment 123 is really 
important. I am not sure that Donald Gorrie has 
got the wording quite right, but the issue is so 
important that I urge him to press it. I will support 
amendment 123. 

Cathie Craigie: I am sure that the intention of 
amendment 123 is to clarify in people’s minds that 
local authorities take into account the effects on 
their health of any development in their area. I am 
sure that local authorities do that when 
considering applications. However, neither existing 
legislation nor the bill say anywhere that health is 
a material consideration. The message that we 
send out to the public seems to be that decisions 
can be made to cut light to dwelling-houses and 
about issues such as the acceptability of fences 
around a development and the number of parking 
spaces that are needed for it, but that planning 
authorities are unable to consider what the health 
implications might be. A local authority would 
never approve an application for a 
telecommunications mast if it did not comply with 
health regulations, but Government and agencies 
have not been able to get that message across to 
members of the public to give them comfort. 
People see the situation as unacceptable. 

I hope that Donald Gorrie will not press 
amendment 123. The Executive should consider 
the matter further and come up with acceptable 
wording. I am sure that the minister would want 
any planning authority that is considering an 
application to take account of the health 
implications for the community concerned. I am 
interested in hearing what the minister has to say. 

Given his track record and the fact that he has not 
achieved any victories, I hope that Donald Gorrie 
will allow committee members and the Executive 
to consider the matter further. 

Johann Lamont: The discussion is important. I 
was involved in the debate on the matter when I 
was convener of the committee and prior to that. It 
exercises minds throughout local communities. 

Amendments 122 and 123 identify health and 
energy issues as “material considerations” that 
should be enshrined in legislation. As we have all 
agreed, they are indeed important issues. 
However, existing legislation already ensures that 
all material considerations, including health and 
energy, are taken into account when a planning 
application is determined. Those include, where 
relevant, the considerations that Donald Gorrie 
proposes, and it would not be appropriate to single 
out specific issues in the bill, particularly when 
those issues are often addressed by control 
regimes outwith planning, such as the Health and 
Safety Executive.  

In its planning policy statements and advice, the 
Scottish Executive already includes guidance on 
how the planning system should deal with health 
concerns in relation to certain developments. 
Unless we argue that there ought to be no 
opencast coal mining, planning authorities will 
have to determine planning applications on 
opencast. Scottish planning policy 16 on opencast 
was well debated in the committee and in local 
communities. There are controls in that planning 
guidance, including an emphasis on the 
importance of environmental impact assessment 
and a recognition of the significance of noise and 
distance and of the importance of the planning 
authority taking the cumulative impact into 
account. 

I have dealt with telecommunications masts in 
my community. Regardless of what the current 
scientific evidence says, people feel that they do 
not want a mast near them in case there is a 
negative effect. That means that the scientific 
evidence that we rely on must be robust. Health 
Protection Scotland is engaged in continuing 
research and, in a great deal of correspondence 
with members, I have emphasised that if there 
were a change in the results of that research, our 
guidance would have to react to that and would do 
so. There are also other control regimes.  

If people who are frustrated about 
telecommunications masts do not believe what is 
said about the current research, that poses a real 
challenge to us all. How do we use the planning 
system, as opposed to other control regimes, to 
address it? I have often said that if somebody 
feels that they do not want a mast near them, it is 
difficult for us simply to say that we do not 
acknowledge their feelings. However, for the 

 

233



3955  20 SEPTEMBER 2006  3956 

planning system, an objection must be based on 
scientific evidence, so the Executive has made a 
commitment to ensure that the research is kept up 
to date and to respond to changes in it. The issue 
is not whether health is a material consideration 
but whether telecommunications masts represent 
a health challenge, which is quite a different thing. 
I understand the frustration about and the 
importance of the issue, but the current regime 
allows us to address a material consideration of 
health if one has been established. 

On the promotion of sustainable development, 
the Executive is taking forward significant work on 
planning policy, building standards and energy 
and environmental efficiency to ensure that the 
principles behind amendment 122 are more 
appropriately integrated into the relevant 
processes. As Patrick Harvie highlighted, the 
Executive is reviewing and assessing the regime 
of permitted development rights and may consider 
taking microrenewables out of the planning system 
altogether because it is recognised that they 
should be a permitted development. That would 
encourage and facilitate the kind of approaches 
that Donald Gorrie has highlighted. We can 
emphasise those matters to local authorities in 
guidance and planning policies. 

In amendment 189, Christine Grahame seeks to 
require a planning authority to consider attaching 
appropriate conditions if it considers that the 
health of people living in an area may be affected 
by a development that has been granted planning 
permission. 

Under Scottish planning policy 11, we have 
indicated that local authorities should develop 
open space strategies and identify them in the 
development plan so that open spaces are 
protected from development. There is no question 
of simply encouraging local authorities to develop 
on every bit of green space. We recognise the 
importance of green space. The guidance in SPP 
11 underpins much development in local 
communities, so protection exists. 

Scott Barrie made a point about attaching 
conditions, which can already be done. It is also 
the case that construction impacts are a material 
consideration in an application. I cannot comment 
on individual applications, but conditions can be 
attached. I am sure that, in our all communities, 
we have seen routes into a construction site and 
hours of working identified in conditions that 
acknowledge the impact on the community. The 
argument on enforcement is critical to that. 

I take the view that it would not be appropriate to 
single out in legislation specific issues to be 
covered in planning conditions, particularly when 
such issues are often addressed by control 
regimes outwith planning. As I have said, the 
Executive already includes in its planning policy 

guidelines guidance on how the planning system 
should deal with health concerns in relation to 
certain developments. I recognise what underpins 
amendments 122, 123 and 189, but we have in 
the planning regime an approach that addresses 
those issues. We are open to ideas about how we 
can encourage local authorities to engage with us 
in promoting our policy.  

I recommend that the amendments are rejected.  

Donald Gorrie: Before I launch into my spiel, I 
have a question of clarification. On amendment 
123, are you saying that public health and the 
health of any individual likely to be affected in the 
event of an application for planning permission 
being granted are already material considerations 
in law? 

Johann Lamont: They can be.  

Donald Gorrie: Is it stated in law? 

Johann Lamont: The point is that we do not 
identify individual material considerations in the 
legislation, but if something is a material 
consideration, the local planning authority takes it 
into account. It is identified and attached to the 
case.  

Donald Gorrie: My understanding and 
recollection, which can be at fault, is that in the 
case of masts, the position in planning law—
setting aside any scientific case—was that a 
planning committee could not take public health 
into account. We were clearly told that. Other 
members have met that issue in other areas.  

Johann Lamont: I stand to be corrected, but if 
the health problems of telecommunication masts 
have not been established in scientific evidence, 
they would not be a material consideration.  

Donald Gorrie: No, but with due respect that is 
not what I was saying. The guidance that we were 
given was that if a planning committee turned 
down an application on health grounds, the 
applicant could appeal and win.  

The Convener: Mr Gorrie, the minister has 
attempted to answer your question. You might not 
like the answer that she has given you— 

Donald Gorrie: I do not think that the answers 
are correct.  

The Convener: You can address those points 
when you wind up the debate on the amendment.  

Donald Gorrie: I stand corrected. I accept that 
we cannot prove a negative. We do not want to 
make planning officials experts on public health. 
All amendment 123 seeks to do is to give the 
people who are experts on public health their say 
and to ensure that the planners take that into 
account. The local planning committee will 
exercise its judgment in deciding whether what the 
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experts say is a legitimate planning issue.  
I am indebted to Patrick Harvie. I left out of my 

argument the question of new build—I 
concentrated on improving existing building. The 
fact is that we are building shoddy houses as 
regards energy conservation. Our performance is 
lamentable compared with performance elsewhere 
in northern Europe and in future we will pay the 
price through huge energy bills, which could be 
reduced if we imposed decent standards now. 
Patrick Harvie raised an important issue.  

I am also indebted to Tricia Marwick, who made 
my argument much better than I could. With all 
due respect to the minister, it is important that 
amendment 123 is agreed to, because it puts 
directly in the bill the fact that health is a material 
consideration. Furthermore, we should support 
microrenewables and energy conservation 
schemes in existing houses and in new buildings, 
as amendment 122 attempts to do.  

I hope that the committee supports the 
amendments.  

11:15 
The Convener: The question is, that 

amendment 123 be agreed to. Are we agreed? 

Members: No.

The Convener: There will be a division.
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Robson, Euan (Roxburgh and Berwickshire) (LD) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 1. 

Amendment 123 disagreed to. 

Amendment 124 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 124 be agreed to. Are we agreed? 

Members: No.

The Convener: There will be a division.
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 

Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 124 disagreed to.  

The Convener: Does Donald Gorrie wish to 
move amendment 122? 

Donald Gorrie: I will not move amendment 122, 
because it was covered by amendments 123 and 
124. 

Amendment 122 not moved. 

The Convener: Amendment 185, in the name of 
Donald Gorrie, is grouped with amendment 187. 

Donald Gorrie: Amendments 185 and 187 
represent an effort to create a positive aspect to 
planning. Too much planning is negative and is 
about stopping people doing what they want to do. 
Planning should be about creating better 
communities and the amendments try to address 
that. On the whole, the language may be non-bill-
type language, but the ideas that lie behind it are 
good and I hope that the committee will support 
the amendments. 

Under amendment 185, a planning committee 
would consider 
“the desirability of creating or maintaining a vibrant and 
viable local community”. 

That would be the objective of the whole planning 
system, and any individual planning application 
would have to be considered in that light. The 
amendment gives the example of parking, which is 
often the subject of controversy among residents, 
visitors, tourists, shopkeepers and commuters. 
The purpose of dealing with an application is to 
create a better community, which is the point of 
amendment 185. 

Amendment 187 tries to address the local 
community’s values and priorities. There may be 
differences of opinion, but it is important that a 
planning committee bears those factors in mind. 
People in an area might hold the strong view that 
the area’s future lies in preserving the 
community’s attractiveness and developing the 
tourism industry there, whereas other people 
might like commercial activities that might not be 
suitable in a tourist environment. The community 
should present those views and the planning 
committee should pay attention to them. If the 
predominant view in an area is that the area’s 
attractiveness to tourists should be developed, 
planning decisions should reflect that. The aim is 
to reflect the local community’s values and 
priorities. Views may well differ, but the planning 
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committee can assess where the weight of public 
opinion lies. 

Amendments 185 and 187 set out the objectives 
of creating a vibrant and viable community and of 
reflecting the local community’s views on what sort 
of community it wants to develop into. I hope that 
members will support them. 

I move amendment 185. 

Scott Barrie: The objectives that Donald Gorrie 
describes are what planning committees strive to 
achieve anyway. We sometimes underestimate 
how difficult a job it is to match the needs, 
aspirations and wishes of all the different 
segments of a community vis-à-vis a proposed 
development that—whether or not everyone 
agrees—might be in the community’s best 
interests given the further economic activity that it 
would promote. 

Another issue is that it would be difficult to find 
out what tourists might want in a particular area. A 
difficult dilemma that many of our communities 
face is that residents may not want their 
community to be preserved simply as some sort of 
historic anachronism that people like to visit. The 
people who live in the community might want to 
live in an environment with the modern amenities 
that the rest of us probably take for granted. We 
should not have a fossilised idea of the views that 
visitors and tourists might have of a certain area. It 
would be very difficult to get planning committees 
to take the views of tourists into account. 

In many of our traditional historic areas—I think 
of Culross in my constituency—it would be 
ludicrous for the planning authority to permit 
changes to, for example, an attractive 17th century 
village. However, the needs of the people who live 
in the village also need to be considered. Any 
planning committee worth its salt will strive to 
balance those interests. To try to put into 
legislation how those things should be taken into 
account is to confuse what is already a very 
difficult issue. 

Tricia Marwick: None of us would disagree with 
the sentiments that are expressed in amendment 
185. We all wish to see “vibrant and viable” local 
communities; the challenge is to ensure that we 
achieve them. 

However, I am not convinced that it is desirable 
to have such an aspiration on the face of the bill. 
Amendment 185 would make things extremely 
difficult for local authorities. For example, if a local 
authority agreed to a development that no 
business had signed up for, where would that 
leave the requirement to provide for 
“the needs of residents, businesses and visitors”? 

The amendments are aspirational. It sounds to 
me like they aspire to recreate Prince Charles’s 

village of Poundbury, down in England, where 
everything was created from scratch and 
everything interrelates. Although I agree with 
some of Prince Charles’s comments about 
architecture and do not necessarily agree with all 
Poundbury’s critics, I think that we need to be 
careful about enshrining in legislation provisions 
that would result in our having wee Poundburys all 
over Scotland. 

The Convener: Having visited Poundbury, I 
certainly hope that we do not do that. 

Tricia Marwick: You may well say that. 

Although I agree with the aspirations of the 
amendments, I do not think that they can be 
enshrined in legislation. If Donald Gorrie presses 
amendment 185, I will regretfully oppose it. 

Christine Grahame: I, too, am sympathetic to 
the amendments, but I believe that to include on 
the face of the bill provisions about on-street and 
off-street parking is to micromanage planning. In 
any event, authorities should take into account 
considerations such as road safety whenever they 
consider an application for a housing 
development. 

I also do not know how on earth the 
amendments could be enforced. Amendment 187 
provides that 
“For the purposes of subsection (2), the values and 
priorities of the local community … are a material 
consideration.” 

How could a challenge be made on that basis? 
Similarly, amendment 185 provides that 
“the desirability of creating or maintaining a vibrant and 
viable local community … is a material consideration.” 

How could that be challenged? I agree that the 
policy of planning authorities ought to try to 
achieve that, but we cannot put that in statute. If 
people who thought that those considerations had 
not been taken into account tried to rely on those 
provisions in court, I do not know how they would 
establish a case. There are issues of 
enforceability. 

Patrick Harvie: Like others, I very much like the 
spirit of amendments 185 and 187, but I take the 
view that the intention behind the amendments, 
although probably achievable through legislation, 
cannot be achieved by means of two short 
amendments to the bill that is before us. 

The amendments refer to the need to have 
“a vibrant and viable local community” 

and to take into account 
“the values and priorities of the local community”. 

At least one attempt has been made to capture 
similar proposals in legislation at Westminster and, 
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given that the proposals have achieved a degree 
of cross-party support, I think that in the slightly 
longer term we should consider similar legislation 
in the Scottish Parliament. However, amendments 
185 and 187 do not pin down everything that 
would need to be pinned down for them to achieve 
their aim. 

Johann Lamont: Amendment 185 seeks to 
regard as a material consideration in every 
planning application the high-level aim of  
“creating or maintaining a … local community”. 

As the committee knows, I bow to no one—not 
even Donald Gorrie—in my commitment to taking 
a positive approach to planning and to liberating 
planners and planning authorities from the daily 
grind of dealing with applications. I want to allow 
them to see the big picture. For that precise 
reason, we have to be honest about getting the 
balance right as we seek to achieve our goals of 
efficiency and inclusion. The balance between 
local and national decision making must be right. 

Whatever we put in the bill, the test must be this: 
will it make a difference? If we want a planning 
system that allows people to be aspirational, that 
test must come into all our considerations. That is 
why the planning system that we want to establish 
will be development-plan led. It will allow a high-
level commitment to strong and vibrant 
communities to be clearly expressed. 

People have spoken about the needs of 
communities as opposed to the needs of tourists. 
Places can be thought of in different ways: what 
one person describes as “Hebridean heritage” 
some of my forebears would have described as 
houses that they were desperate to get out of. 
Such tensions will always exist. In their 
development plans and in their consideration of 
individual cases, it is for planning authorities to 
sort out the inherent conflicts in having a broad 
aim for communities. 

Some developments, on their own, might not 
meet the high requirements on all counts, but 
having to apply such wide-ranging material 
considerations to all applications could be 
meaningless. It is for the planning authority to get 
the balance of developments right. High-level aims 
are most properly identified in the development 
plan, from which other ideas can flow. Therefore, I 
ask the committee not to support amendment 185. 

Amendment 187 seeks to make the “values and 
priorities” of a local community a material 
consideration that the planning authority must take 
into account when determining a planning 
application. Donald Gorrie has acknowledged that 
a community might hold a variety of views on its 
values and priorities. We have seen in 
communities examples of the sharpest of conflicts 
about what kind of community people want to live 

in. Even when one view predominates, there will 
be times when it is appropriate for the local 
authority to reject that view in the interests of 
having a strong and inclusive community. 

Planning authorities must take a range of 
material considerations into account in 
determining a planning application, including the 
views of neighbours and local community groups. 
Planning authorities need to balance all material 
considerations in reaching their decisions; 
therefore it is not appropriate to put any particular 
one of them in the bill. As I have already 
suggested, communities do not always speak with 
one voice. 

Communities already have the right to get 
involved in the preparation of the development 
plan, which is where local priorities for an area can 
be set. The development plan is where values and 
aspirations can be identified, and communities’ 
rights are set to be extended and strengthened by 
the bill’s provisions on development planning. 

I urge the committee not to support amendment 
187. 

Donald Gorrie: I appreciate the comments that 
members have made. A defect of much legislation 
is that it is not aspirational enough. Our aspirations 
should be included in bills, so that people know 
what we are aiming at. 

It can be difficult to set out aspirations, but if 
political parties were more aspirational we might 
get more people to vote. All the parties are not 
nearly aspirational enough. The most recent 
Scottish election was dead dull, and I think that 
that was because aspirations were not properly 
set out. We should set them out, but I accept that 
it can be difficult to find a way of doing that. 

My amendments 185 and 187 do not say that 
we have to listen to visitors. However, to have a 
balanced community, we must provide for the 
needs of residents, businesses and visitors. 

I still think that my two amendments are good, 
and I will press them. However, I accept that other 
people genuinely share the aspirations but do not 
agree with the amendments. 

11:30 
The Convener: The question is, that 

amendment 185 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, John (East Lothian) (Lab)  
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Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
0, Against 9, Abstentions 0. 

Amendment 185 disagreed to. 

Amendment 187 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 187 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
0, Against 9, Abstentions 0. 

Amendment 187 disagreed to. 

The Convener: Amendment 186, in the name of 
Donald Gorrie, is in a group on its own. 

Donald Gorrie: Amendment 186 arose out of 
conversations with Historic Scotland and church 
people. Serious disputes often arise out of 
planning applications relating to church buildings 
either because there is a desire to alter 
considerably the building to make it useable and of 
more value to the congregation and the 
community, or because there are questions about 
what will happen to a church or other building that 
is surplus to requirements; questions about who it 
can be sold to and what the possible uses for it 
are. 

The objective of my amendment 186 is to enable 
Historic Scotland and the various church 
organisations to draw up guidance to help deal 
with such issues. In each case, Historic Scotland 
and the congregation or religious group would 
produce proposals in light of the guidance. The 
council would then take account of those 
proposals. At the moment, the planners, Historic 
Scotland or the religious organisations seem to 
take rather entrenched positions. The objective is 
to have national guidelines that enable local 
people to discuss what should happen to an 
important building within the community. The 
guidelines would weigh up the benefits that the 
building brings to the community. For example, a 
building could be used for lots of activities, but 
doing so might demand some kind of ugly addition 
to it. Does the increased activity within the 

community outweigh any loss of appearance of 
the church and so on? 

As I said, amendment 186 comes out of 
discussion with those who are involved in the 
issue. It might appear to be a somewhat recondite 
subject, but there it is. 

I move amendment 186. 

Patrick Harvie: If the amendment was about 
buildings of cultural, aesthetic, historical and 
community significance, I would have a lot of 
sympathy with giving them particular attention in 
some way. However, I am quite puzzled about 
why we are considering an amendment that 
specifies places of worship. If we were talking 
about a beautiful church that had been converted 
into flats and were considering its future 
development as a building, it would still have 
aesthetic, cultural and historical importance, even 
if it was lost as a community space. It is the same 
building even if it is no longer a place of worship. I 
am therefore puzzled about why we are being 
asked to give places of worship specific treatment 
and not other buildings of cultural and historical 
importance. 

Christine Grahame: I subscribe to Patrick 
Harvie’s view. I had written down factories and 
hospitals. In areas such as the Borders, many 
mills now sit vacant. They should be 
sympathetically converted into housing or 
whatever and that is being done. 

There is an issue about the sympathetic use of 
buildings that are, unfortunately in the case of 
churches, no longer fit for the purposes of modern 
living and require to be used in other ways. Like 
Patrick Harvie, I would not single out churches: 
many other buildings need sympathetic planning 
and in many cases that takes place. The 
amendment seems to be another attempt to 
micromanage planning. I certainly hope that 
planners listen carefully to what we say in 
committee about the matter. I would also like to 
see a proactive input from Historic Scotland, which 
sometimes comes to matters a bit late. 

I cannot support amendment 186 because it is 
too specific. 

Johann Lamont: Amendment 186 seeks to 
require planning authorities to take into account 
particular considerations in relation to planning 
applications that affect churches and other places 
of worship. Those considerations would include 
the policies of Historic Scotland, national 
organisations that represent churches and other 
religious groups as well as the interests of other 
users of the places of worship. 

What considerations should be taken into 
account in relation to planning applications is a 
matter for the planning authority in the light of the 
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development plan and the other circumstances of 
the case. We do not support efforts to specify in 
the bill what will be statutory considerations in 
certain cases. 

Owners, occupiers and lessees of such 
establishments will continue to be required to be 
notified of any applications for development of the 
premises unless, of course, they themselves are 
the applicant. They will therefore have an 
opportunity to put their views, or those of 
representative organisations, to the planning 
authority. 

Similarly, Historic Scotland is, and will continue 
to be, a statutory consultee on planning 
applications that affect a range of its interests and, 
when it is appropriate, the Executive’s planning 
guidance on the historic environment will be a 
material consideration. 

I therefore recommend that amendment 186 be 
rejected. 

Donald Gorrie: I drew attention to churches 
because, for the historical reason of the disruption, 
Scotland is in many cases overchurched. As 
Christine Grahame said, regrettably a growing 
number of churches will be surplus to 
requirements. The issue is how we deal with them 
in a sensible and sympathetic way. 

In the case of a church there is also a vociferous 
congregation, even though it may be dwindling. 
Strong feelings are aroused by the issue, so it 
would be helpful to have some guidelines. The 
question of changes to the inside of a church are 
covered already and on the whole the church can 
get on with it. A provision such as that proposed in 
my amendment 186 would be helpful, although it 
may be that we should extend the provision to 
other buildings. My amendment would improve the 
treatment of redundant churches and churches 
that are being adapted. I therefore press 
amendment 186. 

The Convener: The question is, that 
amendment 186 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Robson, Euan (Roxburgh and Berwickshire) (LD) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green)  
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 186 disagreed to. 

The Convener: Amendment 169, also in the 
name of Donald Gorrie, is in a group on its own. 

Donald Gorrie: I lodged amendment 169 in 
response to suggestions from people who are 
involved in the legal side of planning. They said 
that the whole system is often thrown into disarray 
because at a rather late stage in the proceedings 
the planning authority starts pressing for what 
some people call planning gain, although there are 
other phrases for it. The planning authority says, 
“Okay, you can have your 100 houses, but we 
want you to put in a pedestrian crossing,” or 
whatever it may be. 

The argument is that planning gain is fair 
enough and that there should be negotiation on it, 
but that it should be at an earlier stage and should 
be part of the consultation. Instead of having lots 
of consultation and then, at the last minute, the 
council coming forward with a requirement for 
planning gain, that should be done at the 
beginning of the proceedings, so that it can be 
discussed with the developer and included in the 
consultation. It may well be that the community 
has different ideas from the council about the 
priorities for planning gain, and the community 
should be able to indicate what they would find 
most valuable if the developer were to produce 
something in addition to his development. That is 
the purpose of amendment 169, and I hope that 
the committee will consider it worth while.  

I move amendment 169. 

Tricia Marwick: Again, I have a certain amount 
of sympathy with Donald Gorrie’s amendment. 
What we need, however, is a statement from the 
minister about where we are in terms of planning 
gain and the discussions that have been on-going 
with the Treasury about whether or not planning 
gain will be co-ordinated at national level or 
whether local authorities will still be permitted to 
enter into agreements on planning gain. I would 
like to hear what the minister has to say about 
that, so we need a statement on planning gain 
before stage 3. 

Johann Lamont: I will deal first with 
amendment 169, which is intended to give greater 
public access to information about the content of 
planning obligations, currently known as planning 
agreements. I do not think that there is anything in 
the process that prevents that discussion from 
taking place during the consultation phase, or 
indeed during the pre-application phase. We 
should all be mindful of the fact that communities 
have often felt disappointed when a developer has 
promised something at an early stage in the 
process but that promise has not been delivered 
as part of the deal. Developers’ engagement with 
communities must be honest, open and 
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transparent, and the planning gain obligation must 
not be seen simply as a bribe to get past the 
planning stage. A lot of work is being done on that.  

Under the changes already set out in the bill, 
details of planning obligations will be made public 
in planning registers, and they may also be 
recorded in the land register. However, there are 
difficulties with the proposals in amendment 169, 
which seeks to involve a wide range of interests in 
the negotiation of planning obligations. Ultimately, 
an obligation is a legal agreement between the 
developer and the planning authority, and they 
should be able to conduct negotiations as 
happens in any contractual negotiation process. 
However, it is possible for the planning authority to 
publish in its local development plan an indication 
of the need for infrastructure in relation to 
proposed development, and to draw up local plan 
policies on such issues. Those indications and 
policies can be subjected to the usual public 
examination processes. We all recognise that 
planning obligations and negotiations on 
affordable housing can persist.  

The supplement to the consultation paper on 
planning gain was issued by the Treasury and is a 
matter for the Treasury. It raised a great number of 
questions that need to be addressed before we 
can come to a firm view. We are aware of the 
many concerns raised by local authorities, 
developers, professionals and others about the 
outline proposals, and we are continuing to 
discuss those concerns with the Treasury as it 
develops the proposals further. Our aim is to 
secure a sensible and workable solution for 
Scotland that recognises the planning system as it 
is in Scotland. Amendment 169 would not assist 
the negotiation of planning obligations and is more 
likely to complicate them. I therefore ask members 
to reject it. 

Donald Gorrie: The late appearance of 
discussions about planning gain has been pointed 
out to me as a problem and it is an issue that 
ought to be addressed. There may well be 
technical issues around exactly how it is done, but 
I think that amendment 169 is reasonably 
sensible, so I will press it. 

The Convener: The question is, that 
amendment 169 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

The Convener: The result of the division is: For 
0, Against 6, Abstentions 2. 

Amendment 169 disagreed to. 

Section 13—Pre-determination hearings 

11:45 
The Convener: Amendment 142, in the name of 

the minister, is grouped with amendments 174, 
193 and 144. 

Johann Lamont: Amendments 142 and 144 will 
ensure that planning applications for 
developments that require enhanced scrutiny are 
referred to the full council for decision and are not 
decided by an officer or committee of the authority. 

Amendment 142 seeks to amend the Local 
Government (Scotland) Act 1973, section 56 of 
which refers to arrangements for the discharge of 
local authority functions. The amendment will 
make it clear that the determination of applications 
that are subject to enhanced scrutiny is a function 
that must be discharged by the authority—in other 
words, the full council—and not by a committee. 
The processing of an application up to the point of 
its determination can be delegated to committees 
or officials. 

Amendment 144 seeks to amend new section 
43A of the Town and Country Planning (Scotland) 
Act 1997 so that schemes of delegation cannot be 
used to determine planning applications for 
developments that are subject to pre-
determination hearings, which are another of the 
enhanced scrutiny measures. Development 
proposals that require pre-determination hearings 
are specified using powers in new section 38A of 
the 1997 act. I ask members to support 
amendments 142 and 144. 

Donald Gorrie’s amendment 174 seeks to allow 
authorities to set up local citizen panels, which 
would consider planning applications that planning 
authorities referred to them and give advice on the 
determination of those applications. I do not 
support the principle behind the amendment 
because it could result in a less inclusive system 
of involvement in the planning system. It would 
limit the consultation on whether to set up a citizen 
panel to the community council or a body or trust 
that had an interest in enhancing the amenity of 
the area, none of which may be fully 
representative of the area. 

Limiting the membership of the panel to people 
who lived and worked in the area would remove 
the right of people from outside the area who used 
its amenities to be involved in applications that 
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would have an impact on those facilities. For 
example, parents who lived outside a particular 
citizen panel area but who sent their children to a 
school in that area or community groups from 
outside the area who used its local community 
centre would have no say on planning applications 
that would have an impact on the school or the 
community centre. 

I believe that Donald Gorrie’s proposal has the 
potential to duplicate or undermine the work of 
community councils, which already have a 
statutory role in the planning application process 
and which may have a similar role in relation to 
development plans in the future. The whole thrust 
of our modernisation package is to involve local 
communities more effectively in the planning 
process, particularly in the drawing up of 
development plans. In addition, communities will 
be directly involved in pre-application consultation 
for certain types of development. 

As has been said, community engagement is not 
a tick-box exercise; it is not about having one bit of 
the system that meets at a particular time. There 
are imaginative and creative ways of ensuring that 
it is not just people who can go to draughty village 
halls who are engaged in the process. I consider 
amendment 174 to be neither necessary nor 
appropriate and recommend that the committee 
rejects it. 

Scott Barrie’s amendment 193 would remove 
from planning authorities any flexibility in the 
delegation of planning decisions to officials. Most 
planning authorities already operate schemes of 
delegation and we want to encourage more use of 
delegation to ensure that straightforward local 
developments can be processed quickly by 
officers. The bill provides that, under a scheme of 
delegation, a particular application can be 
determined by members of a planning authority 
rather than by the officer who would usually 
process the application under delegated powers. 
That will provide authorities with a degree of local 
flexibility to respond to issues brought up by 
particular applications. 

We do not envisage the provision being used to 
undermine the greater efficiency that we want to 
promote through schemes of delegation and we 
will set out detailed procedures for the operation of 
such schemes in secondary legislation. Part of the 
rationale for schemes of delegation is recognition 
that local authorities are best placed to take 
decisions on local matters. An element of flexibility 
is required to enable them to do that and because 
amendment 193 would remove any flexibility, I 
recommend that the committee rejects it. 

I move amendment 142. 

Donald Gorrie: The intention of my amendment 
174 is to suggest an alternative way of dealing 

with issues that, under the bill as it stands, will be 
dealt with by an official. Those are small local 
developments, such as somebody building a 
conservatory or greenhouse, which can cause a 
lot of dispute in a small area. The amendment is 
not designed to apply to applications for large 
developments, but if, as the bill suggests, it is 
legitimate for some applications to receive 
consideration only by an official, it is reasonable to 
extend that so that the official is guided by some 
intelligent local citizens. 

In a lot of small planning applications, disputes 
are not about planning, but about reasonable 
neighbourliness and what is acceptable in an area. 
Some interested local people—who are perhaps 
on a community council’s planning sub-committee 
or who have studied planning—could make a 
useful contribution in dealing with such small but 
sometimes locally controversial issues. 

As community councils do not exist everywhere, 
there is an issue in various places in the bill about 
how we identify the legitimate groups to be 
involved. However, some wording in the bill tries to 
deal with that issue, so genuine community groups 
could be involved.  

The point is that the proposed local citizen 
panels would provide a pool of talent to help 
planning committees and departments to deal with 
troublesome small applications that take up a lot of 
officials’ time. We would reduce the time taken, 
because applications would be dealt with mainly 
by citizen panels. A lot of the rhetoric surrounding 
the bill is that there is too much weight on planning 
officials in dealing with minor issues when they 
should be dealing with major issues. Amendment 
174 would provide a mechanism to reduce the 
load placed on them by minor planning 
applications. I hope that my explanation clarifies 
the issue. 

Scott Barrie: I will comment only on my 
amendment 193. The minister said that the 
intention is to have schemes of delegation 
throughout Scotland, as we do at the moment. 
However, some local authorities have schemes of 
delegation and some do not. They can have such 
a scheme under the Local Government (Scotland) 
Act 1973. Amendment 193 would ensure that all 
local authorities have a delegated scheme. That is 
important to ensure a degree of consistency 
across Scotland that we do not have at the 
moment. It is important that we make it clear that 
the intention is for local decisions to be taken at a 
local level. The minister accepted that that is the 
bill’s intention, so I do not see why making that 
clear should be resisted, given that it would 
achieve what the bill is trying to do. I strongly ask 
the minister to make it clear why the amendment 
would contradict the bill’s intentions. 
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Tricia Marwick: I will deal first with Scott 
Barrie’s amendment 193, which I will support. He 
is right that if we are to have schemes of 
delegation in some parts of the country, we need 
them elsewhere. There should be no exceptions. 

I will not support Donald Gorrie’s amendment 
174 on the idea of local citizen panels, made up of 
people who are interested in planning, examining 
individual planning applications with employees of 
local planning authorities. The thought of every 
busybody declaring that they have an interest in 
planning and need to be on the local citizen panel 
fills me with horror. The amendment would mean 
that somebody on the panel could look at 
applications in their local authority area. In the 
case of Fife, we could have people from Culross 
and High Valleyfield— 

Scott Barrie: Good people. 

Tricia Marwick: Good people, yes, and 
intelligent. They could consider applications for the 
Wemyss or, indeed, Markinch. 

Scott Barrie: Bad people. [Laughter.]  

Tricia Marwick: If the amendment were agreed, 
the panel would not be a local citizen panel, but a 
panel of interested people from all over the 
authority. I just do not think that it would work. It 
would undermine the community bodies that we 
already have in place, such as community 
councils, residents associations, church groups 
and other organisations that, I am sure, will be 
consulted by the local authority. I just do not see 
the need for local citizen panels. I am sorry, 
Donald, but I can see no merit in the idea. 

Patrick Harvie: I can see merit in the idea. I 
hope that members will vote on amendment 174 
not on the basis of the detail, which could be 
tweaked at stage 3, but on the basic idea—which 
should not attract laughter—that people who are 
not elected politicians might be able to make some 
decisions for themselves. Elected politicians 
should consider that idea. 

We have scope in a number of areas of life to 
introduce citizens’ decision making more than has 
been tried in Scotland. Some of the legislation that 
we have passed nods in that direction, such as the 
Licensing (Scotland) Act 2005, which introduced 
local licensing forums. Donald Gorrie’s proposal is 
not a direct parallel of that arrangement but there 
is value in it. We should pass the amendment at 
stage 2 and tweak it at stage 3. 

Johann Lamont: The fact of the matter is that 
we are dealing with legislation, which means that 
we have to deal with the detail. This is not about 
sending signals; it is about being clear about what 
we want to say in legislation and ensuring that 
what is written down is enforced. I am sorry that 
the fact that the detail is wrong means that an 

amendment has to be rejected, but that is the 
case. At that level, the decision to reject it has 
nothing to do with the quality of the idea behind it. 

I want to make it clear that no one has a 
monopoly of concern about the issue of involving 
individuals and engaging communities. Indeed, the 
Scottish Executive has put a great deal of its 
money where its mouth is in relation to 
understanding the importance of working with 
communities. A lot of our social policy is now 
driven by an understanding that things cannot be 
decided at the centre. We are looking to good 
ideas and developments, such as credit unions 
and so on, and are supporting them. The thrust of 
our policies is driven by an understanding of that 
issue rather than by a wish to centralise. 

I have no intention of laughing at or mocking 
anything that is suggested by anybody. On that 
basis, I address any proposal seriously.  

Donald Gorrie said that there is a lot of rhetoric 
about liberating the planning system and making it 
more effective. It is more than rhetoric. The 
substance of our planning reform is about driving 
out the bits of the system that are unnecessary, 
getting rid of the inefficiencies and ensuring that 
people are more included and that, therefore, 
planners and communities can engage in the hard 
stuff around planning proposals such as what the 
proposals will do to their communities. That is why 
we have the hierarchy that is in the bill. It ensures 
that while the national planning framework will 
enable us to pay more attention to things at a 
national level, the small, minor applications that, 
as Donald Gorrie rightly says, excite a great deal 
of concern and which relate to issues such as 
good neighbourhoods and developing a strong 
sense of community, can be dealt with at a local 
level. That is why we would look to having a good 
and effective scheme of delegation. I do not think 
that Donald Gorrie’s proposal addresses the issue 
of how we can deal with the minor concerns that 
are not planning matters but which annoy people. 
We have to consider how that can be dealt with, 
but, as I have already indicated, I do not think that 
Donald Gorrie’s model deals with the question that 
he poses. 

12:00 
On Scott Barrie’s amendment 193, I emphasise 

that, under the legislation, there is an obligation to 
create a scheme of delegation. That is what the 
legislation says. Scott Barrie wants to prevent a 
local authority, in any application, from departing 
from the scheme of delegation. We are saying 
that, in certain circumstances, although there is a 
scheme of delegation that identifies what goes 
where, there might be certain circumstances in 
which, because of local issues, the local authority 
would want to deal with the matter. We want to 
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ensure that the legislation allows that flexibility. Of 
course, we are committed to local decision making 
and wish to prevent the power of the first party 
from being abused. Therefore, we are saying that, 
if a decision is made by a planning official, there 
can be an appeal to a local review body. That is a 
means by which we try to maintain our 
commitment to getting the balance between local 
and national decision making right.  

I do not think that we are in dispute about the 
importance of the scheme of delegation. We are 
not in dispute about the fact that local authorities 
should have them and that they are an important 
mechanism for making the system more efficient. 
However, we are saying that Scott Barrie’s 
amendment would remove an element of flexibility 
and would make the system less fit for purpose. 
On that basis, I hope that Scott Barrie will not 
move amendment 193. 

Amendment 142 agreed to. 

Section 13, as amended, agreed to.  

Section 14—Additional grounds for declining 
to determine application for planning 

permission

Amendment 170 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 170 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. Please 
vote now. [Interruption.]  

Christine Grahame: I am sorry, convener; I 
have been trying to find the amendment in my 
papers. Am I too late to vote now? 

The Convener: There is a small window of time 
in which members can vote. On this one occasion, 
however, I will rerun the vote. If I do not do so, the 
votes of two members will not be recorded.  

The question is, that amendment 170 be agreed 
to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 170 disagreed to. 

Amendment 188 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 188 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Marwick, Tricia (Mid Scotland and Fife) (SNP) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 1. 

Amendment 188 disagreed to.  

Section 14 agreed to.  

After section 14 

Amendments 171 and 172 not moved. 

Amendment 189 moved—[Christine Grahame]. 

The Convener: The question is, that 
amendment 189 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 189 disagreed to. 

Section 15—Manner in which applications for 
planning permission are dealt with etc 

The Convener: Amendment 190, in the name of 
Cathie Craigie, is in a group on its own. 

Cathie Craigie: Amendment 190 is inspired by 
the Royal Town Planning Institute, which reminds 
me how clear the white paper was. From evidence 
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that was given by witnesses who came to offer the 
committee their opinions on the proposals in the 
bill, it is clear that key agencies’ involvement in 
consultation and the planning process is 
important. The purpose of the amendment is to 
include a power of direction for ministers to enable 
them to require key agencies to respond to 
consultation on planning applications in 
accordance with good practice that the ministers 
will set out in regulations and advice. I am 
confident that that is the minister’s intention in the 
bill, but I am keen to hear what she has to say on 
whether the amendment achieves what I seek to 
achieve or whether there is an alternative. 

I move amendment 190. 

Johann Lamont: Amendment 190 would allow 
ministers to specify in secondary legislation a 
requirement for the agencies that have been 
identified as key agencies for the purposes of 
drawing up development plans to engage with 
planning authorities when consulted on planning 
applications. 

The duty on key agencies to engage on 
development plans is designed to ensure that 
policy or spending decisions that relate to land and 
infrastructure are properly co-ordinated, while the 
requirement on planning authorities to consult 
such agencies on planning applications allows the 
agencies to address their interests in individual 
applications. Although we could argue that the 
agencies should devote the same time and care to 
every one of the many applications on which they 
will be consulted, they must allocate resources to 
consultations in the way that they consider most 
effective. It is doubtful whether we could legislate 
on levels of engagement for the various types of 
proposal on which key agencies might be 
consulted in a way that would allow them to 
allocate resources effectively. Although we are 
keen to encourage effective and timeous 
responses to consultations on planning 
applications—indeed, we are aware of issues 
arising when agencies have not done that—there 
is a risk that a statutory requirement of the kind 
that is proposed in amendment 190 could skew 
the allocation of resources by the agencies that 
are involved. In practice, such matters are better 
dealt with in the agencies’ business planning, in 
which they reach agreement with the Scottish 
ministers on appropriate targets and levels of 
service.  

I hope that Cathie Craigie will acknowledge that, 
although we recognise the problem that she has 
identified, the solution that she proposes in the 
amendment does not address it. I ask her not to 
press her amendment. 

Cathie Craigie: I have heard what the minister 
has said and I am sure that, like me, she wants 
the key agencies to be involved at every 

appropriate level for the benefit of good planning 
and good decision making. Having heard what she 
said, I will not press the amendment. 

Amendment 190, by agreement, withdrawn. 

The Convener: Amendment 173, in the name of 
Jackie Baillie, has already been debated with 
amendment 164. 

Jackie Baillie (Dumbarton) (Lab): I will not 
move amendment 173 on the basis that the 
minister and the amendment’s supporters would 
like an opportunity to reflect on last week’s helpful 
debate in advance of stage 3. 

The Convener: I think that it would be 
appropriate for the committee to have a short 
comfort break. 

Christine Grahame: I seek to move 
amendment 173. 

The Convener: You have missed the 
opportunity. 

Christine Grahame: No. You moved on too 
fast; I was going to say that I wanted to move 
amendment 173. 

The Convener: We had moved on. 

Christine Grahame: We have not moved on. 

The Convener: I made it clear in my opening 
remarks that, if a member did not move an 
amendment that they had lodged, the 
responsibility would lie with any other member of 
the committee to move it. 

Christine Grahame: I know the procedures. 

The Convener: I also made it clear that, if 
nobody sought to move the amendment 
immediately, we would move on. As nobody 
sought to move amendment 173, I moved on to 
tell the committee members that we would have a 
short comfort break. On this one occasion only, I 
will happily go to the vote, but I remind you that it 
is impolite to badger people while they are 
speaking. 

Amendment 173 moved—[Christine Grahame]. 

The Convener: The question is, that 
amendment 173 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
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Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Petrie, Dave (Highlands and Islands) (Con) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 1. 

Amendment 173 disagreed to. 

The Convener: I suspend the meeting for a 
short comfort break. We will resume at 12.15. 

12:11 
Meeting suspended. 

12:15 
On resuming— 

Amendment 191 not moved. 

Amendment 192 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 192 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 1. 

Amendment 192 disagreed to. 

Section 15 agreed to. 

After section 15 

Amendment 174 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 174 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  

Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 174 disagreed to. 

Section 16—Local developments: schemes of 
delegation 

The Convener: Does Scott Barrie wish to move 
amendment 193? 

Scott Barrie: In the light of the minister’s 
assurance, I will not move amendment 193. 

Amendment 193 not moved. 

The Convener: Amendment 143, in the name of 
the Minister for Communities, is grouped with 
amendments 137, 145 and 146. 

Johann Lamont: It is a key component of the 
Executive’s proposals that local authorities are 
best placed to take decisions on local matters. The 
bill therefore includes provisions for schemes of 
delegation to be prepared to promote more 
efficient processing of applications for local 
developments and consideration of reviews by a 
local review body rather than by appeal to 
ministers. Amendment 143 is intended to make it 
clear that, following a decision on an application 
that has been delegated for decision to a planning 
officer of the authority, no appeal to Scottish 
ministers is available. The amendment closes a 
loophole in the existing wording, which might 
otherwise undermine the intention to ensure that 
local authorities consider the review of all 
applications that are dealt with under a scheme of 
delegation. 

We propose that the detailed arrangements for 
reviews should be consistent with those for 
appeals to Scottish ministers, in that regulations 
should be able to define the time limits that should 
apply both to a request for a review and to its 
consideration. It is also important that the terms of 
a decision following a review are clearly set out so 
that applicants are in no doubt about how their 
review case has been handled and why decisions 
have been taken. Clarity of decision making will 
help to ensure that reviews are carried out fairly 
and transparently. 

Amendments 145 and 146 enable the 
supporting regulations to set out detailed 
arrangements that are both consistent with 
appeals to ministers and clear for users of the 
system. The amendments also confirm that the 
local authority’s decision in a case that it reviews 
is final. I therefore ask the committee to support 
amendments 143, 145 and 146. 
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I turn to Christine Grahame’s amendment 137. 
As I said, it is a key component of the Executive’s 
proposals that local authorities are best placed to 
take decisions on local matters. The bill therefore 
includes provisions for schemes of delegation to 
be prepared to promote more efficient processing 
of applications for local developments and 
consideration of reviews of the decisions by a local 
review body rather than by Scottish ministers. 

The proposal in amendment 137 would remove 
the provision for the local planning authority to 
review the case and would require instead that 
Scottish ministers consider all reviews. That would 
clearly undermine our proposals to increase 
efficiency and local accountability through local 
review bodies and our efforts to redress the 
perceived imbalance between the rights of appeal 
of first parties and those of local communities. 
Therefore, I recommend that members reject 
amendment 137. 

I move amendment 143. 

Christine Grahame: I hear what the minister 
says about reviews having to be fair and 
transparent, which was the concern that led me to 
lodge amendment 137. Under the bill as 
introduced, there will be a scheme of delegation 
by which the planning authority will determine 
whether to deal with an issue itself or to delegate it 
to an appointed person. Under the provisions of 
proposed new section 43A(7) of the Town and 
Country Planning (Scotland) Act 1997 the 
appointed person may go on to refuse an 
application, grant it “subject to conditions” and so 
on. If the applicant is not happy with that, there is 
a discretionary—but not mandatory—provision for 
the applicant to  
“require the planning authority to review the case.” 

That would mean that the case would be sent 
back to the very authority that delegated it in the 
first instance. 

My question is whether that process would be 
transparent and accountable. I think that proposed 
new section 47A(7) raises issues around article 6 
of the European convention on human rights. The 
committee report referred to that in its 
recommendation at paragraph 109: 

“The Committee recognises the concerns put forward by 
a number of bodies that a review being carried out by the 
same statutory body that took the initial decision—” 

to delegate to an appointed person— 
“may not comply with … Article 6 of the European 
Convention on Human Rights.” 

The committee asked the Executive 
“to note these concerns and to make every effort to ensure 
that this part of the process is seen to be as open, 
transparent and robust as possible.” 

I just do not think that an open, transparent and 
robust process is possible if a review is referred 
back to the party who initially delegated matters to 
the appointed person.  

The provision might be challengeable under 
ECHR. That is why my amendment 137 would 
require Scottish ministers to review the case at 
arm’s length from the decision that was taken. I 
hear what the minister says about local 
accountability, but this is about independence 
within the process. 

Scott Barrie: I will speak against amendment 
137. When I lodged amendment 193, I was keen 
for there to be a consistent delegated scheme 
throughout Scotland. If we were to go down the 
road that Christine Grahame is urging us to go 
down, that would cut against the idea of taking 
local decisions at a local level. 

I do not think that we can have a pick-and-mix 
idea in this case. We must go with a clearly 
defined delegated scheme in which officials will 
take decisions in the first instance, but local 
members will hear appeals. That process will keep 
decisions at a local level. If we do not do that, we 
must keep the existing process, with Scottish 
ministers hearing appeals against local authority 
decisions. 

With all due respect to the ministers concerned, 
I think that there is a lot of anxiety and displeasure 
about the fact that in the current appeals 
mechanism people who are not directly affected 
by decisions are the final arbiters on local 
decisions. We want a scheme that keeps decision 
making at a local level. I cannot envisage any 
other way of doing that, except through what is 
proposed in the bill. Therefore, I urge the 
committee to reject amendment 137. 

Patrick Harvie: Although I was one of the 
members at stage 1 who, as Christine Grahame 
said, was concerned about proposed new section 
47A of the 1997 act, I must say that my thinking 
has changed. If we were talking about an appeal, I 
think that I would still be concerned. However, we 
are now talking about decisions being reviewed. 
There are other areas in life in which that 
approach is taken. For example, if someone 
disagrees with a decision following a freedom of 
information request, the first stage—before 
possibly taking the matter on to another stage—is 
to ask for the decision to be reviewed by the same 
body that took it. A similar example occurs in the 
child protection area with the reviewing of 
decisions about what information is held on a 
criminal record. 

In this instance, it is appropriate for the planning 
authority to review decisions. That might not be 
the case if we were talking about appeals, but we 
are talking about reviews. 
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Johann Lamont: Far be it from me to resist 
support from Patrick Harvie, but after he has heard 
the implications of what is proposed, he may 
withdraw his welcome support for it. This would be 
the final stage of appeal by an applicant against 
the decision of a planning official. Rather than 
there being an appeal to the centre, the issue 
would be decided by a review body. Our aim is to 
strike the right balance between national and local 
decision making. I know that there are instinctive 
centralists on the committee who think that, by 
definition, any decision that is made at the centre 
must be better than decisions that are made by 
local communities. That thread runs through the 
argument about people’s rights in the planning 
process. 

We are attempting to address frustrations arising 
from the fact that the appeals system seems to be 
weighted in favour of applicants. If applicants do 
not get satisfaction from local authorities, they can 
take a significant amount of time to decide 
whether to appeal and can recast their arguments 
when the appeal is heard. We have said that, 
when an appeal is made to ministers, it should 
relate to the original application. We have also 
reduced the timescale for appeals. Applications 
that are delegated to an official, through a scheme 
of delegation, will be reviewed locally. That 
approach is a response to the frustrations that 
people in communities feel about the imbalance in 
the process. 

The legal advice that we have received indicates 
that the proposals are ECHR compliant. At the 
heart of the issue is the view, which Christine 
Grahame expressed, that somehow corporate 
influence will be brought to bear on officials who 
are charged with deciding an application on its 
merits. Officials will be accountable for their 
decisions. If there is concern about those 
decisions, they will be reviewed at a local level. 
We have already said that planning departments 
must take a view that is separate from the 
corporate view of an application as good or bad in 
relation to local authority interests. The logic of the 
argument that Christine Grahame put is that it is 
not possible to have a scheme of delegation, 
because influence will be brought to bear on 
officials. Ultimately, that amounts to saying that it 
is not possible for a planning authority to carry out 
its functions if it is also a local authority. 

I urge the committee to recognise the purpose of 
the scheme of delegation and the review body. We 
are seeking to strike the right balance between 
efficiency and inclusion and between local and 
central decision making. I urge members not to 
support amendment 137, in the name of Christine 
Grahame, and to support the amendments in the 
name of Malcolm Chisholm. 

Amendment 143 agreed to. 

Amendment 144 moved—[Johann Lamont]—
and agreed to. 

Amendment 137 not moved. 

Amendments 145 and 146 moved—[Johann 
Lamont]—and agreed to. 

Section 16, as amended, agreed to. 

After section 16 

The Convener: Amendment 125, in the name of 
Dave Petrie, is grouped with amendment 127. 

Dave Petrie: It is generally acknowledged that 
the acid test of the legislation will be the speed 
and efficiency with which planning applications are 
handled. Members have seen the Executive white 
paper “Modernising the Planning System”. With 
amendments 125 and 127, I am seeking fairly 
straightforwardly to implement paragraph 5.1.3 of 
the document. 

Under amendment 125, the applicant and the 
planning authority would 
“agree a date by which the application will be determined” 

in the interests of streamlining and efficiency, as 
set out in the white paper. 

Amendment 127 says that if a planning authority 
defaulted on an agreed date, the applicant would 
receive a fee refund, which would be agreed case 
by case. The drive behind amendment 127 is to 
offer authorities an incentive to determine 
applications efficiently, on time and in the spirit of 
the bill. 

I move amendment 125. 

12:30 
Scott Barrie: I am all in favour of using carrots 

and sticks to achieve our aim, but if such an 
approach is taken, we must be careful to ensure 
that the stick is appropriate. We all know of 
inhibitors in the planning system—not least, third 
parties, Scottish Water, which we usually name, 
and others. It would be wrong to penalise a local 
authority with a penalty fee for not determining an 
application in time if that was not its fault but was 
because it was waiting for third parties to respond 
so that it could fully determine an application. For 
that reason, if no other, I urge the committee to 
resist amendment 125. 

John Home Robertson: Mr Petrie is on to a fair 
point, because timing is a genuine gripe for all 
sorts of people—not only major developers, but 
householders and small businesses that want 
planning applications to be dealt with. I am aware 
of problems in my constituency that may relate to 
a lack or shortage of staff in the council’s planning 
department, but I am not persuaded that the 
amendments provide the best way to deal with 
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that. I urge the minister to do anything that she 
can by other means to ensure that local planning 
authorities keep to a reasonable timetable in 
determining planning applications. 

Patrick Harvie: I agree that we should aim to 
provide clarity about the processes that an 
application in the planning system will go through, 
but I disagree that that should be determined 
purely between the planning authority and the 
applicant. Among the many people who are angry 
and frustrated by the system’s lack of clarity are 
the communities that decisions will affect. To 
provide such clarity for everybody would be 
reasonable, but to provide clarity only for two 
parties, as amendment 125 would, is not the right 
approach. 

Johann Lamont: I will respond to a point that 
John Home Robertson made. The whole purpose 
of the planning reform is to seek clarity about and 
early discussion of planning in a plan-led system, 
which will allow clarity of process and efficiencies 
to be built into the system, so all the bits of the 
process that are unnecessary or bring in delays 
are removed. We do not necessarily think that 
efficiency and speed are the same thing, because 
efficiency also concerns the robustness and 
sustainability of decisions—that is the acid test not 
only of efficiency but of the package of measures 
that we have suggested. 

Amendment 125 would allow processing 
agreements to be made between the planning 
authority and an applicant for planning permission. 
We support the concept of processing 
agreements, but only for major applications, in 
recognition of the fact that large and complex 
proposals are unlikely to be dealt with inside the 
statutory two-month period. Processing 
agreements will not be required for every type of 
application—that applies particularly to 
applications that fall within the category of local 
developments, most of which will continue to be 
processed efficiently and within the established 
two-month period. The amendment would enable 
agreements to be negotiated for all types of 
applications. Perhaps ironically, it would also be 
likely to introduce unnecessary delays through 
negotiation and to undermine the overall objective, 
which is to project manage major proposals to 
agreed timescales. 

The vehicle for setting out detailed provisions 
that govern the processing of applications should 
remain secondary rather than primary legislation 
and it is inappropriate to include provisions for 
processing agreements in the bill. We do not 
consider the proposed provision for agreeing 
timescales by which applications should be 
determined to be necessary or practical, so I 
recommend that the committee rejects 
amendment 125. 

Amendment 127 provides for the refund of the 
planning application fee in cases in which the 
application has not been determined in line with 
the processing agreement. The Executive 
proposes to allow the planning application fee to 
be refunded in certain instances when the terms of 
the processing agreement have not been met. 

However, our proposals provide an element of 
flexibility in recognition of the fact, which Scott 
Barrie mentioned, that not every delay is caused 
by the action or inaction of the planning authority. 
Delays in processing planning applications might 
be due to the behaviour of statutory consultees or 
to the applicant themselves. Our proposals enable 
the fee to be refunded when an appeal against 
non-determination has been successful and the 
planning authority is found to have acted 
unreasonably. It is not reasonable to require the 
refund of the fee in every case, as has been 
proposed. 

The provisions in section 29 are enabling ones 
and our detailed proposals for the refund or 
remission of fees will be contained in secondary 
legislation. In conclusion, we do not consider that 
a provision for the return of the fee in every case is 
necessary or reasonable. I therefore recommend 
that the committee rejects amendment 127. 

Dave Petrie: I emphasise again that I came up 
with my proposal on the basis of the 
recommendations in the Executive’s document 
“Modernising the Planning System”. I was not 
referring particularly to the planning fee. I was 
referring to a fee that would be agreed at the start 
of the process. If the development was relatively 
minor, the fee might be a modest amount per 
week. For a major development, it might be a 
significant amount per week or per day during the 
delay. 

I have worked through the old planning process 
and it is a nightmare because there are many 
delays. My proposal would provide an important 
carrot-and-stick approach, so I press my 
amendment. 

The Convener: The question is, that 
amendment 125 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Petrie, Dave (Highlands and Islands) (Con) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 
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The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 125 disagreed to. 

Section 17—Call-in of applications by Scottish 
Ministers

The Convener: Amendment 200, in the name of 
John Home Robertson, is in a group on its own. 

John Home Robertson: I lodged amendment 
200 at the suggestion of the Royal Town Planning 
Institute in Scotland. The amendment’s objective 
is to add to the transparency of the reform of the 
planning system by requiring ministers to give 
reasons for their decisions to call in—or, indeed, 
not to call in—applications that are referred to 
them under the notification of applications 
direction. 

The bill and the Executive’s intentions in 
secondary legislation seem likely to increase the 
number of applications that are notified for 
consideration of call-in. The reasons for referral 
will relate particularly to significant departures from 
the development plan and to local authority 
interest cases. The locus for ministerial call-in will 
extend beyond the existing practice of intervention 
where planning issues of national significance are 
at stake to include questions of procedural 
soundness and the management of the system by 
planning authorities, in which all parties, including 
third parties, will have a keen interest. 

The transparency of the system will be improved 
by the new provisions, but there is an argument 
that that improved transparency should be 
extended to decisions on notification with a view to 
call-in. We have all heard interesting conspiracy 
theories about the motivation for decisions by the 
Scottish Executive—or perhaps more particularly 
by the old Scottish Office—on whether to call in 
applications. Some people have suspicious minds. 
In my career, I have heard suggestions that 
applications have been called in at the behest of 
senior civil servants who happen to live in the 
neighbourhood. I would not give any credence to 
that sort of rubbish, but that is said from time to 
time—although, I stress, not recently. My 
amendment would at least help to moderate the 
scope for speculation by conspiracy theorists, 
although, given human nature, we will never do 
away with that altogether. 

I offer amendment 200 as a probing 
amendment. By requiring a written explanation of 
the grounds for the decision to call in or not to call 
in an application, it could help to add to 
transparency. 

I move amendment 200. 

Patrick Harvie: I offer clear support for 
amendment 200. Elsewhere in the bill, we have 

required decisions to be explained publicly. I see 
no reason why a written explanation of a decision 
should not be entirely public, but the requirement 
to provide such an explanation to specified people 
is certainly a welcome step. I cannot think of any 
reason why the Executive would resist the 
proposal—I hope that that is not a red rag. 

The Convener: This is perhaps an appropriate 
point at which to ask the minister to respond to the 
points made in the debate. 

Johann Lamont: I say to John Home Robertson 
that for conspiracy theories to gain any purchase, 
usually they must have at least a nod in the 
direction of credibility. The idea that the planning 
system might give succour to senior civil servant 
nimbys does not seem terribly credible—certainly 
not on this watch. 

As I said last week, the notification procedure 
and the decision to call in or not to call in is not a 
straightforward, resource-free, cost-free process. It 
is taken very seriously. 

Amendment 200 would require us to inform 
relevant parties and to provide a statement of our 
reasons either for calling in applications or for 
choosing not to call them in after they have been 
notified to ministers. That is all reasonable, and we 
do much of it already. We always state our 
reasons for calling in a planning application and I 
accept that it would also be reasonable to explain 
why we do not call in particular applications. We 
address our statement of reasons to planning 
authorities so that they know whether they should 
refer an application to us or proceed to decide it 
themselves, but I can see the sense in our also 
advising anyone else who needs to know. 

Local authorities are the planning authorities for 
their areas. As such, they are best placed to make 
the vast majority of decisions on matters that 
affect their local communities. It is ministers’ 
prerogative whether to call in a planning 
application. We are not obliged to do so and we 
have exercised our judgment in a way that is 
respectful of the important role that local 
authorities play in representing the interests of 
their areas. We intervene only when we consider it 
necessary, when an application has raised issues 
that warrant our intervention and a decision at a 
national level. 

When we consider whether to call in an 
application we are not making a decision on the 
application itself but looking at who should make 
the final decision on the proposed development. I 
agree with the thrust of amendment 200: we 
should ensure that the reasons behind any 
decisions we make on whether to call in 
applications are widely known and properly 
understood. 

The arrangements for handling applications 
notified to ministers are already set out through a 
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development order and the existing notification 
direction, which we intend to replace as soon as 
possible after royal assent, as I am sure members 
will recall from our discussions on the matter of 
local authority interest cases and the notification 
direction. That would be a more appropriate way in 
which to amend this processing arrangement, as it 
would keep the relevant provisions in one place. I 
assure the committee that we will work on our 
processes to ensure that they take on board the 
principles of amendment 200. For that reason 
alone, I ask members not to support the 
amendment. 

John Home Robertson: I strongly agree with 
the minister that it is best for local authorities to 
determine planning decisions locally whenever 
possible, although I fully understand that there are 
occasions when it is necessary to call in 
applications. 

I welcome the minister’s comments, the clear 
intention that she has expressed that the 
Executive wants to ensure that the process is 
transparent and her assurance that there are other 
ways to achieve that. Under those circumstances I 
am content to withdraw amendment 200. 

The Convener: Mr Home Robertson has sought 
leave to withdraw amendment 200. Does anyone 
object to the amendment being withdrawn? 

Members: Yes. 

The Convener: The question is, that 
amendment 200 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 200 disagreed to. 

Section 17 agreed to. 

The Convener: My intention was that the 
committee would continue to consider 
amendments until 1 o’clock today. However, the 
amendments in the next group cover substantial 
issues that are important to all committee 
members and to a number of members of the 
Parliament who are not members of the committee 

but have taken a keen interest in the bill. It would 
not be appropriate for us to curtail discussions on 
those matters, so my intention is to stop 
consideration of stage 2 amendments at this point. 
As that concludes our consideration of the 
Planning etc (Scotland) Bill for today, I thank the 
minister and her officials for attending the meeting. 

I remind those present that further amendments 
to the bill should be lodged with the clerks by 12 
noon on Friday. 

12:46 
Meeting continued in private until 13:08. 
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Planning etc. (Scotland) Bill 

5th Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 to 50 
Sections 51 to 54 

Schedule
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 18 

Mike Rumbles 

126 In section 18, page 43, line 38, at end insert— 

<(  ) after subsection (2) insert— 

“(2A) Where a planning authority grant planning permission in respect of an 
application, any person who— 

(a) received notification of the application under section 34(1), and 

(b) made representations relating to the application to the planning authority 
under section 38(1), 

 may appeal to the Scottish Ministers against the decision.”.> 

Ms Sandra White 
Supported by: Christine Grahame 

130 In section 18, page 43, line 38, at end insert— 

<(  ) after subsection (2) insert— 

“(2B) Where— 

(a) a planning authority grant planning permission in respect of an 
application (other than an application relating to a national 
development), and 

(b) any of the circumstances mentioned in subsection (2C) apply,  

 any person who made representations relating to the application to the planning 
authority under section 38(1) may appeal to the Scottish Ministers against the 
decision.

(2C) The circumstances are that— 

(a) the application has been subject to an environmental impact assessment, 

(b) the application relates to land the planning authority owns or in which it 
has an interest, 
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(c) the granting of planning permission in respect of the application is 
contrary to— 

(i) any current strategic or local development for the area or district in 
which the development proposed in the application will take place, 

(ii) any recommendations made by officers employed by the planning 
authority in relation to the application.”.> 

Donald Gorrie 

251 In section 18, page 43, line 38, at end insert— 

<(  ) after subsection (2) insert— 

“(2A) Where a planning authority votes to grant planning permission in respect of an 
application to which subsection (2B) applies, the authority must, before putting 
the permission into effect, notify the Scottish Ministers of its decision. 

(2B) This subsection applies to any application relating to a major development— 

(a) in which the local authority has a significant interest (including owning 
all or a substantial part of the land on which the development is proposed 
to take place), or 

(b) which would constitute a major breach of any current strategic 
development plan or local development plan. 

(2C) Any relevant community body or group of community bodies may indicate to 
the Ministers that it appeals against the decision, setting out reasons for any 
objection to the decision, in particular its views on— 

(a) the ways in which the development would harm the community, 

(b) the significance of the breach of the development plan, 

(c) whether the consultation carried out in relation to the application was 
satisfactory, and 

(d) whether alterations to the application would change the body’s view in 
relation to the application. 

(2D) In deciding whether to hold an inquiry into the planning application appealed 
against, the Scottish Ministers may take account of— 

(a) local public opinion, 

(b) the views of relevant community bodies and any other bodies whose 
remit is relevant to the application, 

(c) the views of any other local authorities affected by the proposed 
development, and 

(d) the reasons given by the planning authority for proposing to grant the 
planning permission. 

(2E) A body is a relevant community body for the purposes of subsection (2C) and 
(2D) if— 

(a) it is a community council for an area affected by the proposed 
development, or 
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(b) it has been notified by the planning authority that, in the opinion of the 
authority, it is— 

(i) a body which falls within subsection (2F), or 

(ii) a trust which falls within subsection (2G). 

(2F) A body falls within this subsection if— 

(a) its members have a substantial connection with the area affected by the 
proposed development, and 

(b) the objects or functions of the body include the preservation or 
enhancement of that area or any part of it. 

(2G) A trust falls within this subsection if— 

(a) its trustees have a substantial connection with the area affected by the 
proposed development, and 

(b) the objects or functions of the trust include the preservation or 
enhancement of that area or any part of it.> 

Ms Sandra White 

201 In section 18, page 44, line 3, after <47(1)> insert <or (2B)> 

Mike Rumbles 

218 In section 18, page 44, line 3, after <47(1)> insert <or (2A)> 

Donald Gorrie 

202 In section 18, page 44, line 12, at end insert–– 

<(  ) In section 48 of that Act (determination of appeals) after subsection (9) insert–– 

“(10) Subsections (11) to (14) apply where, following an inquiry— 

(a) an appointed person (within the meaning of Schedule 4) is minded to 
allow an appeal against a refusal by a planning authority of planning 
permission in respect of a major development, but 

(b) evidence indicates that the majority of— 

(i) the local community, and 

(ii) members and employees of the planning authority, 

are opposed to the development. 

(11) Before the appeal is allowed, an appointed person who is employed at a more 
senior level than the appointed person mentioned in subsection (10) is to 
determine whether the opposition mentioned in paragraph (b) of that 
subsection merits further consideration of the appeal. 

(12) Where the person mentioned in subsection (11) determines that further 
consideration is merited, a further appointed person, employed at the same 
level as that person, is to inquire into the aspects of the development which are 
opposed as mentioned in subsection (10)(b). 

(13) An inquiry under subsection (12) is to include— 
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(a) an opportunity for community representatives to be heard, and 

(b) consideration of whether the proposed development could be adjusted in 
a way which both reduces opposition to it and is acceptable to the 
developer.

(14) The Scottish Ministers are, after having regard to the findings of the inquiry 
under subsection (12), to decide whether to allow or dismiss the appeal.”.> 

Christine Grahame 

203 In section 18, page 44, leave out lines 29 to 31 

Christine Grahame 

204 In section 18, page 44, line 32, at end insert— 

<“(1ZA) Subject to subsection (1), the Scottish Ministers may be regulations prescribe 
the procedure to be followed in connection with appeals and applications under 
this Act and as to the manner in which such appeals and applications are to be 
conducted.>

Christine Grahame 

205 In section 18, page 44, line 33, leave out <(1)> and insert <(1ZA)> 

Ms Sandra White 

206 In section 18, page 44, line 35, leave out from <of> to end of line and insert <, subsection (2) or 
subsection (2B) of section 47,> 

Mike Rumbles 

219 In section 18, page 44, line 35, leave out from <of> to end of line and insert <, subsection (2) or 
subsection (2A) of section 47,> 

Christine Grahame 

207 In section 18, page 45, line 1 leave out <(1)> and insert <(1ZA)> 

Section 19 

Malcolm Chisholm 

147 In section 19, page 45, line 41, after <of”,> insert— 

<(  ) after paragraph (c) insert— 

“(ca) any planning permission granted before the date on which section 19 of 
the Planning etc. (Scotland) Act 2006 came into force,”,> 
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Section 20 

Malcolm Chisholm 

148 In section 20, page 47, line 32, at end insert— 

<(  ) Subsection (1) does not affect section 59 in that section’s application as respects any 
outline planning permission granted before the date on which this section comes into 
force.>

Section 21 

Malcolm Chisholm 

194 In section 21, page 47, line 34, leave out subsection (1) 

Malcolm Chisholm 

195 In section 21, page 47, line 37, leave out <that> and insert <the principal> 

Section 22 

Patrick Harvie 

208 In section 22, page 48, line 17, leave out from <or> to end of line 18 

Mr John Home Robertson 

209 In section 22, page 48, line 36, after <instrument> insert— 

<(  ) require the conveyance of land or property, and> 

Section 23 

Ms Sandra White 

196 In section 23, page 52, line 36, leave out <an obligation> and insert <a contract> 

Malcolm Chisholm 

197 In section 23, page 54, line 28, at end insert— 

<(  ) An application under subsection (2) is not to specify a modification imposing 
an obligation on any non-applicant.> 

Malcolm Chisholm 

198 In section 23, page 55, line 14, leave out from <section> to <applicant> in line 17 and insert 
<subsection (5) of section 75E, or 

(b) make a determination under subsection (4) of that section, 

 either of the parties referred to in subsection (1)(a) of that section> 

5
255



Donald Gorrie 

210 In section 23, page 56, line 33, at end insert— 

<75H Good neighbour agreements: open space, sports facilities etc. 

(1) A planning authority is, as soon as practicable after section 75D comes into 
force—

(a) to notify— 

(i) the persons mentioned in subsection (2)(a), and 

(ii)  the community bodies mentioned in subsection (2)(b), 

of the coming into force of section 75D, and 

(b) to encourage such persons and bodies who share an interest in a 
particular space or facility to enter into a good neighbour agreement in 
relation to that space or facility with a view to protecting the use of the 
space or facility for recreational activities. 

(2) Those— 

(a) persons are any person (including a local authority) with capacity to 
enter into a good neighbour agreement in relation to any–– 

(i) open space which is used for recreation, or 

(ii) sports facility, 

 within the authority’s district,  

(b) community bodies are any community body (within the meaning of 
section 75D) which has an interest in any open space or sports facility 
mentioned in paragraph (a).”.> 

Before section 24 

Malcolm Chisholm 

149 Before section 24, insert— 

<Fixed penalty notices 

Fixed penalty notices 

(1) After section 136 of the principal Act (offence where enforcement notice not complied 
with) insert— 

“136A Fixed penalty notice where enforcement notice not complied with 

(1) Where a planning authority have reason to believe that, by virtue of subsection 
(1) of section 136, a person is in breach of an enforcement notice they may, 
provided that the conditions mentioned in subsection (7) are satisfied, serve on 
him a fixed penalty notice as respects that breach. 

(2) The fixed penalty notice is to specify— 

(a) the step specified, under subsection (3) of section 128, in the 
enforcement notice which has not been taken, or 

(b) the activity so specified which has not ceased. 
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(3) It is not competent to serve more than one fixed penalty notice in relation to a 
particular step or activity. 

(4) For the purposes of this section, a “fixed penalty notice” is a notice offering the 
person the opportunity of discharging, by paying to the planning authority, 
within the period of 30 days which immediately follows the day on which that 
notice is served, a penalty of an amount (being a prescribed amount) specified 
in the notice, any liability to conviction for an offence under section 136 as 
respects the breach of the enforcement notice. 

(5) But if payment is made within the first 15 days of the period mentioned in 
subsection (4) the amount payable is reduced by 25%. 

(6) The fixed penalty notice is to identify the period mentioned in subsection (4) 
and is also to state that if payment is made within the first 15 days of that 
period the amount payable is reduced by 25%.  

(7) The conditions are that the fixed penalty notice— 

(a) is served within the period of 6 months which immediately follows the 
compliance period in relation to the enforcement notice, and 

(b) is not served after the person has been charged with an offence under 
section 136 as respects the breach of the enforcement notice. 

(8) During the period mentioned in subsection (4) it is not competent to commence 
proceedings against the person for an offence under section 136 as respects that 
breach.

(9) If the amount (or as the case may be the reduced amount) is timeously paid it is 
not competent to commence proceedings against the person for an offence 
under section 136 as respects that breach. 

(10) A penalty received by a planning authority by virtue of subsection (4) is to 
accrue to that authority. 

(11) In prescribing an amount for the purposes of subsection (4), the Scottish 
Ministers may make different provision for different cases or for different 
classes of case.”.  

(2) After section 145 of the principal Act (enforcement of conditions) insert— 

“145A Fixed penalty notice where breach of condition notice not complied with 

(1) Where a planning authority have reason to believe that, by virtue of subsection 
(8) of section 145, a person is in breach of a breach of condition notice they 
may, provided that the conditions mentioned in subsection (7) are satisfied, 
serve on him a fixed penalty notice as respects that breach. 

(2) The fixed penalty notice is to specify— 

(a) the step specified, under subsection (5) of section 145, in the breach of 
condition notice which has not been taken, or 

(b) the activity so specified which has not ceased. 

(3) It is not competent to serve more than one fixed penalty notice in relation to a 
particular step or activity. 
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(4) For the purposes of this section, a “fixed penalty notice” is a notice offering the 
person the opportunity of discharging, by paying to the planning authority, 
within the period of 30 days which immediately follows the day on which that 
notice is served, a penalty of an amount (being a prescribed amount) specified 
in that notice, any liability to conviction for an offence under section 145(9) as 
respects the breach of the breach of condition notice. 

(5) But if payment is made within the first 15 days of the period mentioned in 
subsection (4) the amount payable is reduced by 25%. 

(6) The fixed penalty notice is to identify the period mentioned in subsection (4) 
and is also to state that if payment is made within the first 15 days of that 
period the amount payable is reduced by 25%.  

(7) The conditions are that the fixed penalty notice— 

(a) is served within the period of 6 months which immediately follows the 
period allowed by section 145(7) for compliance with the breach of 
condition notice, and 

(b) is not served after the person has been charged with an offence under 
section 145(9) as respects the breach of the breach of condition notice. 

(8) During the period mentioned in subsection (4) it is not competent to commence 
proceedings against the person for an offence under section 145(9) as respects 
that breach. 

(9) If the amount (or as the case may be the reduced amount) is timeously paid it is 
not competent to commence proceedings against the person for an offence 
under section 145(9) as respects that breach. 

(10) A penalty received by a planning authority by virtue of subsection (4) is to 
accrue to that authority. 

(11) In prescribing an amount for the purposes of subsection (4), the Scottish 
Ministers may make different provision for different cases or for different 
classes of case.”. > 

After section 25 

Donald Gorrie 

211 After section 25, insert— 

<Report on court decisions on offences  

After section 158 of the principal Act insert— 

“158B Report on court decisions on offences under this Part 

(1) The Lord Advocate is to report annually to the Scottish Ministers and the 
Scottish Parliament on the operation of this Part in each planning authority 
district.

(2) The report is to include, for each such district–– 

(a) details of how many— 

(i) cases are referred to the Procurator Fiscal under this Part, 

(ii) how many of those cases proceed to court, 
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(iii) how many of the cases which proceed to court result in 
convictions, and 

(b) for each conviction, details of the penalty imposed.”.>  

Section 26 

Robin Harper 

150 In section 26, page 60, line 14, after <trees)> insert— 

<(  ) after “authority” where it first occurs, insert “and the Scottish Ministers”, 

(  ) after “authority” where it second occurs, insert “or, as the case may be, the 
Scottish Ministers”, and

(  )> 

Robin Harper 

212 In section 26, page 60, line 17, at end insert— 

<(  ) After section 159 of the principal Act insert— 

“159A Duty to preserve trees

The Scottish Ministers and local authorities shall, in exercising any function 
relating to land, have regard to the desirability of preserving trees which are the 
subject of a tree preservation order or contained within a register of trees of 
special interest and of preserving or enhancing the setting of any such trees.”.> 

Robin Harper 

151 In section 26, page 60, line 20, leave out <may> and insert <must> 

Robin Harper 

152 In section 26, page 60, line 23, leave out <(either or both)> and insert <(any or all)> 

Robin Harper 

153 In section 26, page 60, leave out lines 25 and 26 and insert— 

<(  ) that making the provision will contribute towards the appearance of the 
locality within which the tree, group of trees or woodlands are situated,  

(  ) that the trees, groups of trees or woodlands are— 

(i) of cultural or historical significance, 

(ii) of a rarity value; or 

(iii) contribute to biodiversity.”.> 

Robin Harper 

213 In section 26, page 61, line 16, at end insert— 

<(  ) After section 161A of the principal Act (as inserted by subsection (4)) insert— 
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“161B Registers of trees of special interest

(1) The Scottish Ministers may compile a register of trees appearing to them to be 
of special interest, and may approve, with or without modifications, a register 
of such trees compiled by any other person.  

(2) The Scottish Ministers may amend any register compiled or approved under 
this section. 

(3) A register compiled or approved under subsection (1) is to be known as a 
“register of trees of special interest”. 

(4) The Scottish Ministers, as soon as practicable after including in a register 
under this section an entry relating to any land, are to notify the persons 
mentioned in subsection (5) of the inclusion and send them— 

(a) a copy of the entry; 

(b) a notice explaining the effect of inclusion in the register including the 
effect of section 172(2) of this Act. 

(5) The persons to be notified under subsection (5) are— 

(a) the owner and (if the owner is not the occupier) the occupier of the land; 

(b) the planning authority in whose area the land is situated; and  

(c) such other persons as may be prescribed. 

(6) Where the planning authority is notified of the inclusion of any tree in a 
register of trees of special interest, they shall consider the desirability of 
protecting such a tree by making a tree preservation order with respect to it; 
and where the tree is owned by a planning authority it shall be deemed to be 
the subject of such an order.”.> 

Robin Harper 

214 In section 26, page 61, line 23, at end insert— 

<(  ) In section 172 of the principal Act (preservation of trees in conservation areas) in 
subsection (2)— 

(a) the words “in a conservation area” become paragraph (a), and 

(b) after that paragraph insert— 

“(b) registered in a register of trees of special interest,”.> 

After section 26 

Dave Petrie 

156 After section 26, insert— 

<PART

HIGH HEDGES

High hedges 

After section 178 of the principal Act insert— 
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“CHAPTER IA 

HIGH HEDGES

178A High hedges: dispute resolution 

(1) An owner or occupier of a domestic property may complain to the planning 
authority for the area in which the property is situated that reasonable 
enjoyment of the property is being adversely affected by the height of a high 
hedge situated on land owned or occupied by another person. 

(2) On receipt of a complaint under subsection (1), a planning authority are, unless 
they consider the complaint to be frivolous or vexatious, to proceed to mediate 
between the parties to the dispute in accordance with guidance issued by the 
Scottish Ministers. 

(3) Guidance under subsection (2)— 

(a) is to be issued following consultation with such persons as the Scottish 
Ministers consider appropriate, 

(b) may in particular include guidance as to the circumstances in which a 
dispute is to be regarded as not being resolved for the purposes of section 
178B(2)(b).

178B High hedges: notices 

(1) A planning authority may, in the circumstances mentioned in subsection (2), 
serve on the owner or occupier of land on which a high hedge is situated a 
notice under this section requiring the taking, within such period as may be 
specified in the notice, of such action as the authority considers necessary to 
prevent or abate the nuisance or damage or resolve the dispute and is so 
specified.

(2) The circumstances are that— 

(a) action is necessary for the prevention or abatement of— 

(i) interference with underground or overhead services; or 

(ii) structural damage to a building, 

 being caused by the high hedge; 

(b) a dispute in relation to the high hedge has not been resolved by 
mediation under section 178A. 

(3) If the owner or occupier on whom the notice under subsection (1) was served 
has not, within the period specified in the notice, taken the action so specified, 
the planning authority may— 

(a) enter the land on which the high hedge is situated;  

(b) take the action specified in the notice; and 

(c) recover from the owner or occupier of the land any expenses reasonably 
incurred by them in doing so. 

178C Interpretation of Chapter IA

 In this Chapter— 
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 “domestic property” means— 

(a) a dwelling; or 

(b) a garden or yard which is used and enjoyed wholly or mainly in 
connection with a dwelling; and 

“high hedge” means a tree, shrub or plant, or a line of trees, shrubs or 
plants, which rise to a height of more than two metres above ground 
level.”>  

Section 28 

Christine Grahame 

138 In section 28, page 66, line 38, at end insert— 

<(7) An assessment report, response report, direction or variation or revocation of a 
direction under this section is to be published by the person making the report, 
direction or variation or revocation of the direction. 

(8) Publication under subsection (7) is to include publication by electronic means 
(as for example by means of the internet).”.> 

Section 29 

Dave Petrie 

127 In section 29, page 67, line 30, at end insert— 

<(3A) The circumstances prescribed under subsection (3) must include, in any case 
where an agreement has been made under section 45A, an application not 
being determined (or a decision made under section 39) by the date specified in 
that agreement.> 

Section 30 

Donald Gorrie 

215 In section 30, page 68, line 10, after <provide> insert <independent and impartial> 

Euan Robson 

252 In section 30, page 68, line 13, at end insert— 

<(3) The Scottish Ministers shall in making any such grant have due regard to the 
independence and impartiality of the person providing advice and 
assistance.”.>

Donald Gorrie 

253 In section 30, page 68, line 13, at end insert— 
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<253B Assistance to community bodies

(1) The Scottish Ministers are to establish a fund the purpose of which is to make 
grants to community bodies in order to ensure that such bodies have access to 
independent and impartial advice and assistance in relation to the bodies’ 
involvement in–– 

(a) the development planning process, 

(b) any aspect of the planning process in relation to particular applications 
for planning permission (including pre-application consultation, hearings 
and appeals). 

(2) Applications for grants from the fund established under subsection (1) are to be 
made to the committee established to administer the fund in the planning 
authority area to which the application relates (“a local committee”). 

(3) A local committee may only make a grant if it considers that it is in the public 
interest for the community body to receive assistance with the researching and 
presentation of the body’s case. 

(4) A local committee may, where different community bodies have different 
views on a matter, make more than one grant in relation to the matter if–– 

(a) each such view has substantial support in the local community, and 

(b) the local committee considers that it in the public interest for the 
different views to be heard.

(5) In making decisions on applications for grants from the fund established under 
subsection (1), a local committee are to comply with any guidance issued by 
the national committee established to oversee the fund’s administration. 

(6) In this section “community body” means— 

(a) a community council, or 

(b) a body which has been notified by the planning authority for the 
purposes of this section that, in the opinion of the authority, it is— 

(i) a body which falls within subsection (7), or 

(ii) a trust which falls within subsection (8). 

(7) A body falls within this subsection if— 

(a) its members have a substantial connection with the area affected by the 
matter to which the application relates, and 

(b) the objects or functions of the body include the preservation or 
enhancement of that area or any part of it. 

(8) A trust falls within this subsection if— 

(a) its trustees have a substantial connection with the area affected by the 
proposed development, and 

(b) the objects or functions of the trust include the preservation or 
enhancement of that area or any part of it.> 
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After section 30 

Mr John Home Robertson 

132 After section 30, insert— 

<PART

CODE OF CONDUCT FOR COUNCILLORS

Review of code of conduct for councillors: planning issues 

The Scottish Ministers are— 

(a) within one year of the date on which this section comes into force and after 
consulting such persons as they consider appropriate, to review the operation of 
the code of conduct for councillors issued under section 1 of the Ethical Standards 
in Public Life etc. (Scotland) Act 2000 in so far as it relates to the ability of 
councillors to effectively represent the views of their constituents on planning 
issues, and 

(b) if necessary in the light of that review, to revise and re-issue that code of 
conduct.>

Donald Gorrie 

216 After section 30, insert— 

<Specialist advisory groups

After section 263 of the principal Act insert–– 

“Specialist advisory groups

263A Specialist advisory groups 

(1) The Scottish Ministers are, with a view to ensuring that all persons exercising 
functions under this Act have access to the best available advice on all aspects 
of the exercise of those functions, to establish (whether on a permanent or 
temporary basis)— 

(a) specialist advisory groups dealing with the subjects mentioned in 
subsection (6), and 

(b) such other specialist advisory groups as they think fit. 

(2) A specialist advisory group is to consist of— 

(a) persons with particular professional knowledge or experience relating to 
the subject matter with which the group deals, 

(b) representatives of planning authorities, 

(c) persons with experience of representing local communities in planning 
matters. 

(3) A specialist advisory group is to investigate and report on— 

(a) matters referred to it by— 

(i) the Scottish Ministers, or 

(ii) with the approval of the Scottish Parliament, a committee of the 
Parliament, and 
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(b) such other matters as the group may determine. 

 (4) The Scottish Ministers are— 

(a) no later than one year after the date on which the Planning etc. 
(Scotland) Act 2006 (asp 00) receives Royal Assent, 

(b) by the end of each subsequent period of 12 months, 

to report to the Scottish Parliament on the work done by specialist advisory 
groups in that period. 

(5) Where no specialist advisory group dealing with a subject mentioned in 
subsection (6) existed or undertook any work in a period in respect of which a 
report must be made under subsection (4), the report must give reasons as to 
why no such group existed or undertook any work in that period. 

(6) The subjects are— 

(a) the making of a proposal as to a statutory purpose for planning, 

(b) the making of proposals on how to define development and different 
categories of development, 

(c) the clarity and accessibility of planning policies and guidance, 

(d) the use of information technology within the planning process, 

(e) urban design, 

(f) wind power and other renewable energy sources, 

(g) green belts, 

(h) affordable housing, 

(i) the development of improved arrangements for preserving and enhancing 
Scotland’s built and natural heritage.”.> 

Section 31 

Malcolm Chisholm 

221 In section 31, page 68, line 20, at end insert— 

<(  ) A business improvement district may comprise areas which are not adjacent to each 
other.>

Section 33 

David McLetchie 

246 In section 33, page 68, line 38, at end insert— 

<(  ) No person is to be required to make a financial contribution or take action for the 
purpose mentioned in subsection (1) unless that person has consented to the making of 
the contribution or, as the case may be, the taking of the action.> 

David McLetchie 

247 In section 33, page 68, line 38, at end insert— 
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<(  ) No person who is the owner but not the occupier of a property within a business 
improvement district is to be required to make financial contributions or take action for 
the purpose mentioned in subsection (1).> 

Section 36 

Malcolm Chisholm 

222 In section 36, page 69, line 17, leave out from <of> to end of line 18 

David McLetchie 

248 In section 36, page 69, line 18, at end insert— 

<(1A) BID proposals must include a statement by the authority comparing— 

(a) the level of services which it will provide in the proposed business improvement 
district if the BID arrangements do not come into force, and 

(b) unless the proposed business improvement district comprises the whole of the area 
of the authority, the level of services which it will provide in the part of its area 
which is outwith the proposed business improvement district, 

 with the level of services which will be provided if the BID arrangements come into 
force.>

Malcolm Chisholm 

223 In section 36, page 69, line 21, at end insert— 

<(  ) as to consultation on BID proposals,> 

Malcolm Chisholm 

224 In section 36, page 69, line 22, leave out first <the> and insert <other> 

David McLetchie 

249 In section 36, page 69, line 24, after <proposals> insert <in addition to the statement required 
under subsection (1A),> 

Malcolm Chisholm 

225 In section 36, page 69, line 29, at end insert <and regulations under subsection (2) may make 
provision—

(a) as to the procedures to be followed for the purposes of this subsection; and 

(b) as to the time by which the local authority must be so satisfied.>  

After section 36 

Malcolm Chisholm 

226 After section 36, insert— 
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<Entitlement to vote in ballot 

(1) Entitlement to vote in a ballot held for the purposes of section 36(1) is to be determined 
in accordance with this section. 

(2) When submitting BID proposals to the local authority, those who have drawn up the 
proposals are also to submit a statement as to which eligible persons are to be entitled to 
vote in the ballot. 

(3) The statement— 

(a) is to specify that the persons entitled to vote are— 

(i) those who are eligible persons under subsection (4), or 

(ii) those who are eligible persons under subsections (4) and (5), and 

(b) may specify that only those who are eligible persons in respect of property of a 
description set out in the statement are entitled to vote. 

(4) A person is an eligible person under this subsection if on the relevant date that person is 
subject to the non-domestic rate in respect of relevant property. 

(5) Subject to subsections (6) to (8), a person is an eligible person under this subsection if 
on the relevant date that person— 

(a) is an eligible tenant or the owner of relevant property, and 

(b) is not subject to the non-domestic rate in respect of that property. 

(6) An owner of property is an eligible person under subsection (5) only if on the relevant 
date there is no eligible tenant of that property. 

(7) Where there is more than one eligible tenant of property on the relevant date, the eligible 
person under subsection (5) is whichever of those tenants has no eligible tenant as a sub-
tenant.

(8) The Scottish Ministers may by regulations made by statutory instrument make provision 
altering who is to be an eligible person under subsection (5). 

(9) Subject to subsections (10) and (11), in this section the “owner” of property means the 
person who has right to the property whether or not that person has completed title. 

(10) If, in relation to property (or, if the property is held pro indiviso, in relation to any pro
indiviso share in the property) more than one person comes within the description of 
owner in subsection (9), then “owner” means such person as has most recently acquired 
the right to the property. 

(11) Where a heritable creditor is in lawful possession of security subjects which comprise 
the property, then “owner” means that heritable creditor. 

(12) In this section— 

 “eligible tenant”, in relation to property, means a tenant or sub-tenant of property 
under a lease or sub-lease which has at least 5 years to run who is not subject to 
the non-domestic rate in respect of the property; 

 “non-domestic rate” is to be construed in accordance with section 7B of the Local 
Government (Scotland) Act 1975 (c.30); 

 “relevant date” means such date as is specified in the statement referred to in 
subsection (2); and 

 “relevant property” means lands and heritages— 
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(a) which are within the business improvement district; and 

(b)  in respect of which there is an entry on the valuation roll made up under 
section 1 of the Local Government (Scotland) Act 1975.>        

Section 37 

Malcolm Chisholm 

227 In section 37, page 70, line 6, at beginning insert <Except in the case referred to in subsection 
(8A),>

Malcolm Chisholm 

228 In section 37, page 70, line 8, at beginning insert <Except in the case referred to in subsection 
(8A),>

Malcolm Chisholm 

229 In section 37, page 70, line 9, at end insert— 

<(8A) The Scottish Ministers may by regulations made by statutory instrument make provision 
as to the meaning of “A” and “B” in the case of a ballot following on the submission of 
a statement which specifies entitlement to vote in accordance with sub-paragraph (ii) of 
section (Entitlement to vote in ballot)(3)(a).

  (8B) Regulations under subsection (8A) may delegate functions in connection with the 
calculation of “A” and “B” to the persons who have drawn up the BID proposals which 
are the subject of the ballot.>  

Section 38 

Malcolm Chisholm 

230 In section 38, page 70, line 13, after <specify> insert <when submitting those proposals to the 
local authority> 

Malcolm Chisholm 

231 In section 38, page 70, line 28, at end insert <or, in the case referred to in subsection (8A) of that 
section, as in regulations under subsection (8A).> 

Section 39 

Malcolm Chisholm 

232 In section 39, page 70, line 31, leave out subsection (2) and insert— 

<(2) By such date prior to the date of the ballot as may be prescribed, the local authority to 
which the BID proposals relate are to give to— 

(a) the persons who have drawn up the proposals, and 

(b) the Scottish Ministers, 

notice that the authority are or are not vetoing the proposals. 

18
268



(2A) The authority may veto proposals only in the circumstances specified in subsection (2B) 
and are not entitled to do so after the date prescribed for the purposes of subsection (2).

(2B) Those circumstances are that the local authority consider that the BID proposals are 
likely— 

(a) to conflict with any structure plan, local plan, strategic development plan or local 
development plan which has been approved or adopted under the principal Act 
and which applies to the proposed business improvement district or any part of it,  

(b) to conflict to a material extent with any policy formally adopted by and contained 
in a document published by the authority (whether or not the authority are under a 
statutory duty to prepare such a document), or 

(c) to lead to a significantly disproportionate financial burden being imposed on— 

(i) any person entitled to vote in the ballot on the proposals, or  

(ii) any class of such persons, 

 as compared to other such persons or classes. 

(2C) The Scottish Ministers may by regulations made by statutory instrument amend 
subsection (2B) so as to change or add to the circumstances in which a local authority 
may veto proposals.> 

Malcolm Chisholm 

233 In section 39, page 70, line 36, leave out from beginning to <notice> in line 38 and insert— 

<(  ) A notice under subsection (2) vetoing the BID proposals> 

Malcolm Chisholm 

234 In section 39, page 71, line 1, leave out subsection (7) and insert— 

<(  ) Any other notice under subsection (2) must set out the reasons for not exercising the 
veto.>

Section 42 

Malcolm Chisholm 

235 In section 42, page 71, line 25, leave out from <of> to end of line 26 

After section 42 

David McLetchie 

250 After section 42, insert— 

<Effect of BID arrangements: other parts of local authority area

A local authority must not, in any period when BID arrangements have effect, undertake 
any project which is similar in nature to any project— 

(a) specified in BID arrangements, and 

(b) in respect of which persons other than the authority are making financial 
contributions or taking action, 
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 in any part of its area which is outwith the business improvement district.> 

Section 43 

Malcolm Chisholm 

236 In section 43, page 72, line 7, leave out <non-domestic ratepayers> and insert <persons> 

Malcolm Chisholm 

237 In section 43, page 72, line 7, at end insert <held for the purposes of section 42(2),> 

Malcolm Chisholm 

238 In section 43, page 72, line 18, after first <section> insert <(except in subsection (2)(b))> 

Section 46 

Malcolm Chisholm 

239 In section 46, page 72, line 26, at end insert— 

 <“BID proposals” has the meaning given by section 36;> 

Malcolm Chisholm 

240 In section 46, page 72, line 30, leave out from beginning to <area;> in line 34 

Before section 47 

Malcolm Chisholm 

157 Before section 47, insert— 

<Equal opportunities 

Before section 271 of the principal Act insert— 

“270B Equal opportunities 

(1) The Scottish Ministers and planning authorities must perform their functions 
under this Act in a manner which encourages equal opportunities and in 
particular the observance of the equal opportunity requirements. 

(2) “Equal opportunities” and “equal opportunity requirements” have the same 
meanings in this section as they have in Section L2 of Part 2 of Schedule 5 to 
the Scotland Act 1998 (c.46).”> 

Malcolm Chisholm 

241 Before section 47, insert— 

<National Scenic Areas 

After section 263 of the principal Act insert— 
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“National Scenic Areas 

263A National Scenic Areas 5
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(1) Where it appears to the Scottish Ministers that an area is of outstanding scenic 
value in a national context and that the special protection measures specified in 
subsection (2) are appropriate for it, they may by direction designate the area 
as a National Scenic Area. 

(2) Where any area is for the time being designated as a National Scenic Area, 
special attention is to be paid to the desirability of safeguarding or enhancing 
its character or appearance in the exercise, with respect to any land in that area, 
of any powers under this Act. 

(3) The Scottish Ministers may issue guidance to a planning authority for the 
purposes of this section and that authority must have regard to any guidance so 
issued.

(4) In deciding whether to designate an area as a National Scenic Area, the 
Scottish Ministers are to take account of— 

(a) whether the area is of outstanding natural beauty, 

(b) the amenity of the area, including— 

(i) whether it is of historical, cultural or environmental importance; 
and

(ii) the nature of any buildings or other structures within it, and 

(c) any flora, fauna or physiographical features of the area, whether or not to 
any extent the product of human intervention in the landscape. 

(5) Any designation under subsection (1) may be varied or cancelled by a 
subsequent direction. 

(6) Before issuing a direction under subsection (1) or (5), the Scottish Ministers 
are to consult with— 

(a) Scottish Natural Heritage, and 

(b) such other persons as are prescribed. 

 (7) The Scottish Ministers are to compile and make available for inspection free of 
charge a list containing particulars of any area which has been designated as a 
National Scenic Area. 

 (8) For the purposes of subsection (7), a list may be made available by electronic 
means. 

 (9) The Scottish Ministers may by regulations make provision as to— 

(a) the form of any direction under subsection (1) or (5),  

(b) the manner in which a National Scenic Area is to be described in such a 
direction,

(c) the publicity to be given to any such direction, and 

(d) other procedural matters in connection with the making of such a 
direction.

(10) Regulations under this section may make different provision for different 
purposes.”.>
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Scott Barrie 

241A As an amendment to amendment 241, line 9, leave out <National Scenic Area> and insert <Area 
of Outstanding Natural Beauty> 

Scott Barrie 

241B As an amendment to amendment 241, line 10, leave out <National Scenic Area> and insert <Area 
of Outstanding Natural Beauty> 

Scott Barrie 

241C As an amendment to amendment 241, line 17, leave out <National Scenic Area> and insert <Area 
of Outstanding Natural Beauty> 

Scott Barrie 

241D As an amendment to amendment 241, line 34, leave out <National Scenic Area> and insert <Area 
of Outstanding Natural Beauty> 

Scott Barrie 

241E As an amendment to amendment 241, line 39, leave out <National Scenic Area> and insert <Area 
of Outstanding Natural Beauty> 

Christine May 

254 Before section 47, insert— 

<Protection of local archaeological heritage

 After section 263 of the principal Act insert— 

<Local archaeological heritage

“263A Protection of local archaeological heritage 

(1) Any plan prepared or reviewed under Part 2 of this Act is to make adequate 
provision for the protection, conservation, enhancement and interpretation of 
sites of local archaeological interest. 

(2) In exercising duties relating to the development of land under Part 3 of this 
Act, a planning authority are to make adequate provision for the protection, 
conservation, enhancement and interpretation of sites of local archaeological 
interest.

(3) In discharging their duty under this section, a planning authority are to have 
regard to the advice provided to it by the Sites and Monuments Records 
Service.

(4) Each planning authority is to establish and maintain a Sites and Monuments 
Records Service for the authority’s district.  
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(5) Without prejudice to the generality of subsection (4), a planning authority may 
fulfil its duty under that subsection by establishing and maintaining a Sites and 
Monuments Records Service jointly with another planning authority or by 
appointing another body or person to maintain the Service on behalf of the 
authority. 

(6) The records to be kept by a Sites and Monuments Records Service may include 
aerial photographs, survey and excavation reports, and any other written, 
graphical or electronic records. 

(7) In this section, “interpretation” means the dissemination of information about a 
site of archaeological interest to the general public.”.> 

Section 48 

Malcolm Chisholm 

158 In section 48, page 74, line 22, at end insert— 

<(  ) In section 135(11) (construing the expression “compliance period” in relation to an 
enforcement notice), after the words “136,” insert “136A,”.> 

Malcolm Chisholm 

159 In section 48, page 74, line 22, at end insert— 

<(  ) In section 156(1)(b) (right to enter without warrant), after the words “144,” insert 
“144A,”.> 

Malcolm Chisholm 

242 In section 48, page 74, line 37, at end insert <, and 

(  ) after paragraph (f) insert— 

“(fa) any decision on an appeal under section 169;”> 

Malcolm Chisholm 

160 In section 48, page 75, line 24, at end insert— 

<(  ) In section 242A(11) (urgent Crown development: application), for the word “to”, where 
it first occurs, substitute “and”.> 

Malcolm Chisholm 

243 In section 48, page 75, line 32, at end insert— 

<(  ) after subsection (2) insert— 

“(2A) Any power conferred by this Act to make regulations or orders includes power 
to make such incidental, supplemental, consequential, transitory, transitional or 
saving provision as the Scottish Ministers consider necessary or expedient.”,> 

Malcolm Chisholm 

38 In section 48, page 76, line 3, at end insert <, and 
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(  ) after subsection (7) insert— 

“(7A) On the first occasion on which regulations are made under paragraph (d) of 
section 7(1), the statutory instrument containing the regulations is not made 
unless a draft of the instrument has been laid before, and approved by a 
resolution of, the Parliament.”> 

Before section 50 

Euan Robson 

*220 Before section 50, insert— 

<Report on implementation

The Scottish Ministers must, as soon as practicable after the end of two years after this 
Act receives Royal Assent, lay before the Scottish Parliament a report summarising 
progress made on the implementation of this Act, including details of the actions taken 
by the Scottish Ministers and planning authorities in so doing.> 

Schedule

Malcolm Chisholm 

199 In the schedule, page 80, line 5, column 2, at beginning insert–– 

<Section 41(5).> 

Christine Grahame 

217 In the schedule, page 80, leave out lines 11 to 13 

Malcolm Chisholm 

161 In the schedule, page 80, line 19, column 2, at end insert— 

<In section 143(2), in paragraph (a), the words 
“on grounds other than those mentioned in 
paragraph (a) of section 130(1)”; and in 
paragraph (b), the words “(otherwise than on the 
grounds mentioned in that paragraph)”.> 

Malcolm Chisholm 

244 In the schedule, page 80, line 25, column 2, at end insert— 

<Section 263. 

Section 277(9).> 

Malcolm Chisholm 

245 In the schedule, page 80, line 30, column 2, at end insert— 

<In Schedule 18, Part 2.> 
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SP Bill 51-G5 1 Session 2 (2006) 

Planning etc. (Scotland) Bill 

5th Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated. 
the text of amendments to be debated on the fifth day of Stage 2 
consideration, set out in the order in which they will be debated.  THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

Groupings of amendments 

Rights of appeal
126, 130, 251, 201, 218, 206, 219 

Determination of appeals: review by more senior reporter
202

Right to be heard at appeal
203, 204, 205, 207, 217 

Planning permission granted before provisions come into force etc.
147, 148, 194, 195, 199 

Ability to enter into planning obligations unilaterally
208

Content of planning obligations
209

Good neighbour agreements: status of agreement
196

Good neighbour agreements: applications and appeals
197, 198 

Good neighbour agreements: open space, sports facilities etc.
210

Enforcement: fixed penalty notices
149
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Enforcement: report on court decisions on offences
211

Tree preservation orders etc.
150, 212, 151, 152, 153, 213, 214 

Assessment of planning authority’s performance: publication of documents
138

Provision of advice and assistance
215, 252, 253 

Code of conduct for councillors
132

Specialist advisory groups
216

BIDs: areas which may be included
221

BIDs: financial contributions
246, 247 

BIDs: entitlement to vote in ballots etc.
222, 226, 227, 228, 229, 230, 231, 235, 236, 237, 238, 239, 240 

Level of services to be provided in BID area
248, 249, 250 

BIDs: ballot procedures and conditions
223, 224, 225 

Power of veto on BID proposals
232, 233, 234 

Equal opportunities
157

National Scenic Areas
241, 241A, 241B, 241C, 241D, 241E 

Protection of local archaeological heritage
254

Minor and consequential amendments and repeals
158, 159, 242, 160, 243, 161, 244, 245 

Report on implementation
220
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Amendments already debated 

Development plans: form and content
With 31 – 38 

High hedges
With 129 – 156 

Determination of applications: agreements as to timing
With 125 - 127 
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COMMUNITIES COMMITTEE

EXTRACT FROM THE MINUTES  

25th Meeting, 2006 (Session 2)

Wednesday 27 September 2006

Present:  

Scott Barrie Cathie Craigie 
Christine Grahame Patrick Harvie 
John Home Robertson Tricia Marwick 
Dave Petrie Euan Robson 
Karen Whitefield (Convener)   

Also Present: Donald Gorrie, Robin Harper, David McLetchie, Mike Rumbles, 
Ms Sandra White and Johann Lamont (Deputy Minister for Communities). 

Planning etc. (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 5). 

Robin Harper and Tricia Marwick declared interests in relation to the 
amendments grouped with amendment 150. 

Scott Barrie and Patrick Harvie declared interests in relation to the 
amendments grouped with amendment 246. 

The following amendments were agreed to (without division): 147, 148, 194, 
195, 197, 198, 149 and 221. 

The following amendments were disagreed to by division1— 

126 (For 1, Against 8, Abstentions 0) 

130 (For 3, Against 6, Abstentions 0) 

251 (For 1, Against 7, Abstentions 1) 

202 (For 1, Against 7, Abstentions 1) 

208 (For 1, Against 6, Abstentions 1) 

210 (For 0, Against 6, Abstentions 3) 

211 (For 0, Against 9, Abstentions 0) 

212 (For 3, Against 5, Abstentions 1) 
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151 (For 3, Against 5, Abstentions 1) 

215 (For 2, Against 6, Abstentions 1) 

252 (For 3, Against 5, Abstentions 1) 

253 (For 0, Against 8, Abstentions 1) 

216 (For 0, Against 8, Abstentions 0) 

246 (For 1, Against 5, Abstentions 3) 

247 (For 1, Against 4, Abstentions 4) 

The following amendments were moved, and with the agreement of the 
Committee, withdrawn: 203, 209, 196, 150, 138 and 132. 

The following amendments were not moved: 201, 218, 204, 205, 206, 219, 
207, 152, 153, 213, 214, 156 and 127. 

Sections 18, 22, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34 and 35 were agreed to 
without amendment. 

Sections 19, 20, 21, 23 and 31 were agreed to as amended. 

The Committee ended consideration of the Bill for the day section 35 having 
been agreed to. 
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3989  27 SEPTEMBER 2006  3990 

Scottish Parliament 

Communities Committee 

Wednesday 27 September 2006 

[THE CONVENER opened the meeting at 09:30] 

Planning etc (Scotland) Bill: 
Stage 2 

The Convener (Karen Whitefield): I open the 
25th meeting in 2006 of the Communities 
Committee. I remind all present that mobile 
phones should be turned off. 

The first and only item on the agenda today is 
the Planning etc (Scotland) Bill. The committee will 
consider amendments to the bill on day 5 of our 
stage 2 deliberations. Members should have 
before them copies of the bill, the marshalled list 
and the groupings. 

I welcome to the committee the Deputy Minister 
for Communities, Johann Lamont. She is 
accompanied by Tim Barraclough, John 
McNairney, Norman MacLeod, and Stuart 
Foubister, who are Scottish Executive officials. We 
will be joined by Nikola Plunkett should we reach 
the groupings on business improvement districts. 

Before we start it may be helpful if I remind 
members of a few points. In order to speed things 
along, if a member does not wish to move their 
amendment they should say, “Not moved.” In that 
event, and at that point, any other member can 
move the amendment, but I will not specifically 
invite members to do so. If no other member 
moves the amendment, I will go to the next 
amendment on the marshalled list. 

Secondly, if a member wishes to withdraw an 
amendment, I will ask, “Does anyone object to 
amendment X being withdrawn?” If any member 
objects, I will immediately put the question on the 
amendment. 

Finally, if I am required to use my casting vote, I 
intend to vote for the status quo, which on this 
occasion is the bill as it stands. 

Section 18—Appeals etc 

The Convener: Amendment 126, in the name of 
Mike Rumbles, is grouped with amendments 130, 
251, 201, 218, 206 and 219. 

I should have welcomed Mike Rumbles, Sandra 
White and Donald Gorrie to the committee. They 
all have an interest in the bill. 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): I have brought effectively only 

one amendment before the committee. I aim to 
address what I hope is a non-partisan issue that I 
believe is also an issue of natural justice. 
Amendment 126 aims to put right a wrong. Is that 
not our role as MSPs? Should we not be able to 
examine an issue on its merits? 

I know that ministers are incredibly reluctant to 
accept back-bench amendments that are lodged 
at stage 2 because nearly all amendments are 
lodged to further an MSP’s policy objectives, 
although there is nothing wrong with that. 
However, back-bench amendments are resisted 
by ministers mostly because they do not sit well 
with the policy objectives that the ministers are 
here to see through. That is also fine, and I have 
no objection to it. However, I hope that colleagues 
will see that on this occasion I have left the politics 
of the bill to others because I want to tackle one 
issue to correct a wrong in the system. When we 
pass new laws it is important to remember that we 
should always be concerned about how the 
legislation will impact on individuals. 

What is the wrong that I want us to put right? I 
am sure that members all know that, as the law 
stands, there is no right of appeal in planning for 
the people who are directly affected by planning 
applications—the neighbours who are in receipt of 
a neighbour notification about a local 
development. As we all know, if an application is 
turned down, a developer has the right of appeal. 
That is fine. However, if an application is 
approved, there is no such right of appeal for 
neighbours, who can be badly affected by what is 
sometimes a perverse decision. 

We are all human beings, and human beings 
make mistakes. Our local councillors are no 
different. Although I am certain that the decisions 
are usually of the highest standard and the highest 
order, no one—not even the minister, I assume—
would consider councillors to be infallible. 
Mistakes are made. Amendment 126 would give 
people the chance to have mistakes rectified. 

I will give members one example of what I 
mean, because I need only one example. My 
constituents, Mr and Mrs Desmond, of Crathes on 
Deeside, have given me permission to make this 
point because they are very concerned about it. 
Their lives have been blighted by our local 
councillors’ decision to allow the building of a 
house in their neighbour’s garden, against the 
recommendation of planning officials. 

I am not questioning the right of our councillors 
to grant permission, but the planning system has 
come into disrepute because there is a feeling that 
the process is stacked against people such as Mr 
and Mrs Desmond—certainly, that is what Mr and 
Mrs Desmond feel. I am using that example 
because the system affects real people. This is not 
an academic exercise. There is no way of 
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overturning what Mr and Mrs Desmond consider to 
be a perverse decision that went against all the 
recommendations of the experts and officials. 

I want to see a balance returned to the system 
for people such as Mr and Mrs Desmond. It is not 
good enough to say that the bill is good and that 
the new system will be effective and work well. 
Mistakes are made because people make 
mistakes. We should have the good grace not only 
to recognise that—I am sure that we all do—but to 
take practical action to put the mistakes right. That 
is simply what I am asking the committee to do 
this morning. 

In particular, I am appealing to the minister’s 
sense of fair play. I hope that she recognises that, 
no matter how good the new system is, people are 
human and mistakes will be made. We have the 
opportunity to enable wrongs to be put right, and I 
hope that she will accept amendment 126 in the 
spirit in which I have presented it.  

I do not want to comment on the other 
amendments in the group. I am here specifically to 
put right what I consider a wrong. 

I move amendment 126. 

Ms Sandra White (Glasgow) (SNP): This is 
third time lucky, as it is the third time that we have 
turned up to debate the issue. Thankfully, we are 
being heard today, so I am grateful to the 
committee.  

I think that my amendment 130 is pretty 
straightforward, but others might not deem it to be 
so. It was in the proposal for a third-party planning 
rights of appeal bill that I produced in 2003, and 
although I am fully aware of the changes that the 
committee has recommended and the Executive 
has made through the Planning etc (Scotland) Bill, 
I do not think that they go far enough. 

Two weeks ago, Jackie Baillie said that she had 
produced an eloquent and elegant amendment, 
and Christine Grahame said that I would be 
presenting a “full-frontal” amendment. I do not 
know whether members will see amendment 130 
in that light, but I hope that they will listen to my 
case for a limited third-party right of appeal, 
because justice, fairness and transparency must 
be seen by everyone to come before the 
Parliament. That is one reason why I lodged 
amendment 130. 

The third-party right of appeal that I propose in 
my amendment is limited, as it would not affect 
national development. I understand the position 
fully. When I was a substitute on the Communities 
Committee, I read various documents about the 
national planning framework, and I came to the 
conclusion that I would not include national 
development in my proposed third-party right of 
appeal. However, such a right needs to exist for 

other situations. Mike Rumbles mentioned 
neighbours, but I feel that that is perhaps too 
limited. 

Individuals should have a right to appeal, and 
my amendment 130 would give that to 
“any person who made representations relating to the 
application to the planning authority”. 

At the moment, any person who makes 
representations to a planning authority as an 
objector has a right to be heard, whether in an 
inquiry or in a public hearing, so amendment 130 
follows on from current legislation. That provision 
exists because the public should have such a 
right. If they have taken the trouble to object to a 
particular planning development in their area, they 
should have the right to appeal. That is why my 
amendment 130 refers to  
“any person who made representations”, 

unlike Donald Gorrie’s amendment 251, which 
refers to community councils. The term “any 
person” can refer to a body of people, whether or 
not that is a community council. 

Members are familiar with the third-party right of 
appeal. My proposal, which is fairly 
straightforward, is that it should be limited to the 
following categories. The first two categories are 
applications that are 
“subject to an environmental impact assessment” 

or which relate to 
“land the planning authority owns or in which it has an 
interest”. 

The third category is where  
“the granting of planning permission in respect of the 
application is contrary to … any current strategic or local 
development”, 

or where any recommendation has been made 
about an application 
“by officers employed by the planning authority”. 

At the moment, an objection can be made on 
those grounds. I commend the Executive for 
saying that it wants to listen to objectors and for 
the consultation process that is set out in the bill. 
The process will allow for people to be listened to, 
but at the end of the day they would have no right 
to appeal a decision, unless amendment 130 were 
agreed to and the application came under 
proposed new section 47(2C) of the Town and 
Country Planning (Scotland) Act 1997. 

I cite the example that Pauline McNeill MSP 
gave in her recent evidence to the committee: 

“Another problem is that when a planning committee 
refuses to grant planning permission on the basis of the 
local plan, that does not prevent the developer from 
appealing and arguing that the local authority failed to apply 
the local plan and that the developer has a different 
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interpretation of it. The local authority is judge and jury on 
the local plan but, unlike anyone else, developers have the 
right to challenge it when there is a dispute.”—[Official 
Report, Communities Committee, 13 September 2006; c 
3921.]  

That is why a third-party right of appeal should be 
included in the bill.  

As I said, it is unfair that people who are directly 
affected and who have taken the trouble of making 
representations cannot challenge a decision. For 
example, Tesco is proposing a huge development 
in Partick. Although Tesco has pulled back its 
plans, the development will still change the face of 
the area—shops will close down and so forth. If 
the development goes ahead—against the local 
plan and local feeling—objectors and the local 
community will have no right of appeal. 

I suggested previously that, in order to level the 
playing field, the right of appeal should be taken 
away from the developer, in which case a third-
party right of appeal would not be needed. That 
suggestion was turned down. People out there—
objectors, interested parties and local 
communities—feel that, although they will be 
listened to and consulted, at the end of the day 
they will have no recourse to appeal a decision.  

I am not saying that every appeal would be 
successful or that an appeal would be made in 
every case. I have even gone so far as to suggest 
that a charge of £20 or £25, which would not be 
prohibitive, could be made for appealing a 
decision. I am saying not that a third-party right of 
appeal should be open to everyone but that 
fairness ought to prevail. At the moment, fairness 
does not prevail.  

I do not want to labour the point. I will hear what 
the minister has to say. Am I allowed to come 
back in again after the minister, convener? 

The Convener: I am afraid that you are not. As 
the member with the lead amendment in the 
group, Mike Rumbles has that right. Unfortunately, 
other members do not. 

Ms White: I will therefore continue.  

I am aware that the committee has been 
considering the bill for many weeks and, as I said, 
members are familiar with the third-party right of 
appeal. In the interests of fairness, justice, 
transparency and the reputation of the Parliament, 
I suggest that some form of third-party right of 
appeal should be included in the bill.  

Rather than include national development, I 
have limited my proposal to certain categories of 
application. That seems to be the best way 
forward. As I said, I am in favour of all the good 
provisions in the bill, such as good neighbour 
agreements and consultation. However, 
something is inherently wrong in the planning 

system if people are not being given the right of 
appeal. 

There has been a lot of scaremongering on the 
issue. Indeed, an article in one of the Sunday 
newspapers—I cannot remember which—reported 
various developers as saying that, if there was to 
be a third-party right of appeal, Scotland would 
become a backward country. We have only to look 
at countries that have a third-party right of appeal, 
such as Australia, New Zealand, Denmark and 
Ireland—I have listed them previously—none of 
which is a backward country; development is 
proceeding well in those countries. 

Developers will not run from Scotland and take 
their investment elsewhere. The example that is 
raised constantly is the Irish example, yet, in 
Ireland, only 2.6 per cent of applications go to 
appeal. The number of third-party appeals is 
small. As I said, in the interests of fairness, 
introducing a third-party right of appeal is the way 
forward. I thank the committee for giving me time 
to make my case. 

09:45 
Donald Gorrie (Central Scotland) (LD): Mike 

Rumbles and Sandra White have covered a lot of 
the arguments for a third-party right of appeal. 
Amendment 251 tries to keep to what I think is the 
basic irreducible minimum that should be allowed. 
It therefore contains constraints on why an appeal 
can be made and on who can appeal. 

There are two issues on which there should be a 
right of appeal. The first is where the local 
authority has a significant interest, either because 
it owns the ground in question or because it is part 
of a consortium that is involved in the proposed 
development. The second is where there is a 
major breach of the strategic or local development 
plan. Amendment 251 is limited to those two 
issues. 

In both instances, it is fair to say that the council 
should not be the final arbiter in a decision that 
affects its own ground or activities and from which 
it can benefit. The council has a plan on which it 
has consulted, so if it is going to support a major 
breach of that plan, it should not be the final court 
of appeal if there should be an appeal against that 
breach. 

Amendment 251 goes on to say that the appeal 
would have to be made by a community council or 
other recognised community body. I have taken 
the definition of “community body” from the section 
in the bill on good neighbour agreements, which 
contains a bit about community bodies and trusts. 
I am trying to establish that a genuine local body 
that speaks for local people—albeit not all local 
people, because opinions are often divided—could 
appeal. If the planning authority voted to grant 

 

282



3995  27 SEPTEMBER 2006  3996 

planning permission under the circumstances that 
I have outlined, a community body would be able 
to appeal to the minister. The community body 
would have to set out the ways in which, in its 
view, the development would harm the community, 
why it was an important breach of the 
development plan, whether the consultation was 
adequate and whether some changes to the 
development would make it satisfactory. Quite 
often, an objection is to aspects of a development 
rather than to the whole thing. 

When all that was set out to the minister, the 
minister would judge local public opinion. Although 
the appeal might come from a bona fide 
community body, lots of other groups, individual 
members of the public who are not organised into 
groups or other local authorities might have a 
different view relevant to the case. The minister 
would also have to examine the planning 
authority’s reasons for granting planning 
permission. All those factors would have to be 
weighed up; the minister would then decide 
whether to call in the application and have a 
proper inquiry. 

Amendment 251 deals with the issue as 
basically as possible. It would not cause hundreds 
of appeals that would bring the planning system to 
a halt. It would not allow one or two nimbys to stop 
everything. An appeal would have to come 
through a genuine community effort and have 
genuine arguments. 

I hope that the committee will accept 
amendment 251, but it is fine if members want to 
improve bits of it. The Executive’s consultation on 
the third-party right of appeal showed that opinion 
was polarised, but there are very strong opinions 
among individuals, community groups, amenity 
bodies and people involved in that part of society 
that they should have some right of appeal. 

However good the proposed system of 
scrutinising plans at an earlier stage, there should 
be an ultimate right of appeal to deal with 
situations in which things have gone wrong, 
especially if the council has been the judge in its 
own case. I hope that the committee will look 
favourably on amendment 251. 

Christine Grahame (South of Scotland) 
(SNP): I heard what Mike Rumbles had to say, but 
amendment 126 is too broad. In the example that 
he gave, he kept talking about a mistake by a 
planning officer. Just because a decision goes 
against someone, they cannot say that a mistake 
has been made. To say that a mistake has been 
made is to make a highly subjective judgment. A 
mistake or an error is defined in law; it is not the 
same as a decision that one does not like. The 
example that Mike Rumbles gave related to a 
situation that would be covered in amendment 
130, when an authority had gone against a 

planning officer’s recommendation. It would have 
been better if Mike Rumbles had gone down that 
route. Amendment 126 is far too broad. 

I am always sympathetic to Donald Gorrie’s 
amendments; I only wish that the spirit of what he 
wants to achieve could be put down on paper. I 
worry about how the provisions that amendment 
251 proposes would operate. The proposed new 
subsection (2D) that would be inserted into section 
47 of the 1997 act by amendment 251 states: 

“In deciding whether to hold an inquiry … the Scottish 
Ministers may take account of … local public opinion”. 

It is difficult to work out how on earth that could be 
done. Would a referendum be used, for example? 
I know where Donald Gorrie is going with the 
provision and acknowledge that his arguments for 
it are commendable, but I doubt that it would be 
operable. 

The same applies to the definition that Donald 
Gorrie suggests should be contained in proposed 
new section 47(2F) of the 1997 act. A relevant 
body is defined as one whose 
“members have a substantial connection with the area 
affected by the proposed development”. 

It would be easy to define “a substantial 
connection” in cases that were black and white, 
but less easy to do so in cases that were greyer. 
Would the provision include people who used to 
live in the area a decade or even 50 years 
previously, but who had maintained contact with it 
for sentimental reasons? The provision would be 
difficult to implement. On that basis, I cannot 
support amendment 251, even though I support 
much of the spirit behind it. 

I obviously support my colleague Sandra White’s 
amendment 130. It may not be the best drafted 
amendment, but it is more tightly drafted than 
amendments 126 and 251. It is narrow, in that it 
would apply only in limited circumstances, and in 
providing that someone “may appeal”, it would 
merely give them discretion to appeal. 

I want to focus on proposed new subsection 
(2C)(c)(i) that amendment 130 would insert into 
section 47 of the 1997 act, which mentions the 
local development plan for the area. In our 
discussions, the committee has spoken at length 
about the need for people in communities to feel 
secure about the local development plan. We 
know that many of those plans were found to be 
so out of date that they were almost completely 
irrelevant to what was happening. 

If people are to feel secure in the cycle of local 
development plans, they must be able to appeal 
when planning permission is granted for a 
development that is contrary to the local 
development plan. In the light of all that has been 
said by the committee, ministers and others about 
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the need for the local development plan to provide 
people with a sense of security, surely that is a 
crystal clear example of a situation in which the 
community should have an absolute right of 
appeal. If a community found out that 50 houses 
were to be built in an area that was not scheduled 
for housing in the local development plan, the 
developer—who would have a right of appeal—
could go ahead, but the people who would end up 
getting the development in their area would have 
no right of appeal. 

I believe that people should have a right of 
appeal in the narrow circumstances that Sandra 
White has outlined in amendment 130, which I 
commend to the committee. 

Tricia Marwick (Mid Scotland and Fife) (SNP): 
I congratulate Sandra White on lodging 
amendment 130 and on the work that she has 
done in the Parliament over the years to campaign 
for a limited third-party right of appeal. From her 
proposed third-party planning rights of appeal bill 
to the amendments that she has lodged to the 
Planning etc (Scotland) Bill, she has been 
steadfast in her efforts to ensure that a community 
voice is heard in planning. 

It is thanks to the work of Sandra White and 
others that we have a bill in which the minister has 
made some proposals for community involvement. 
The issue is high on the political agendas of all the 
parties. This week, we are debating two 
amendments on the issue that were lodged by 
Liberal members, and last week we voted on 
amendments lodged by Jackie Baillie and a 
number of Labour MSPs. There is no doubt that 
throughout the Parliament there is a belief that 
although some aspects of the minister’s proposals 
are welcome, they do not go far enough. I ask the 
minister to reflect on that in examining 
amendments today and more especially in 
considering stage 3. Members across the 
Parliament believe that we need to go a bit further 
to ensure that communities are secure, as 
Christine Grahame said, and that people feel 
genuinely involved in the planning process in a 
way that they do not at the moment. 

I will not support Mike Rumbles’s amendment 
126, for the reasons that Christine Grahame gave. 
Sandra White’s amendment 130 could be 
differently worded for stage 3, but it is tightly 
drawn. Her amendment would provide a third-
party right of appeal in very limited circumstances, 
so I will support it. 

Scott Barrie (Dunfermline West) (Lab): 
Sandra White is right to say that the planning 
system needs to be transparent, fair and just. 
There is no doubt about that. My difficulty with 
amendments 126, 130 and 251 is that they would 
lock the stable door after the horse had bolted. 

I understand that the intention of the bill is to 
recreate the whole planning system. If, after that, 
we still argue about bad decisions being made, the 
bill will not have achieved the change in the 
planning system that we hope it will. By continually 
lodging such amendments, people are arguing 
about the wrong end of the bill. It is important to 
consider where the bill started and the 
engagement that communities will need to have in 
drafting local plans, which will have primacy. 

The difficulty that many of us—including, 
certainly, non-committee members—have had is 
that we are still thinking about the planning system 
as it is, rather than as it will be. If we bolt on to the 
new planning system problems in the existing 
planning system, we will not achieve the new 
planning system; we will just have the current 
planning system with a few minor amendments. 
For that reason, the amendments are wrong. We 
must encourage communities to see that they 
need to be involved at the start of proposals, 
rather than towards the end when they would have 
to use a backstop to try to reverse a decision that 
they did not want. The system will involve putting 
in effort at the beginning rather than at the end of 
a process. 

Mike Rumbles gave a particular example that 
involved his constituents. Under the bill, planning 
authorities will have to give reasons for rejecting or 
approving recommendations. That does not 
happen at the moment, when people hear only 
that a proposal has been accepted or rejected. At 
present, when a proposal is rejected, more 
reasons might be given, but reasons are certainly 
not given when a planning authority approves a 
proposal. Under the bill, an authority will have to 
give reasons for approval, which will show people 
why decisions were made against officers’ 
recommendations, for example. 

Last week, we spent quite a lot of time 
discussing schemes of delegation. It has been 
suggested that some other body, such as the 
ministers, could improve the system by exercising 
the wisdom of Solomon and knowing all that was 
right or wrong with local decisions. It is important 
that decisions are taken locally. Schemes of 
delegation will be really important in ensuring that 
decisions are made locally and do not need to be 
constantly referred to the centre for improvement. 
If all those measures are in place, none of the 
amendments in the group will be necessary. 

10:00 
Patrick Harvie (Glasgow) (Green): I will begin 

with the question that Mike Rumbles and Scott 
Barrie touched on—whether the third-party right of 
appeal is consistent with the bill and the principles 
that underlie it, which are that we want people to 
engage early and that we want more consultation, 
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participation and engagement. The three 
amendments are variants on the same proposal, 
but I think that the basic idea of widening rights of 
appeal to third parties is consistent with the bill. It 
means saying to people that although they might 
technically be known as third parties, they are not 
in third place in the system. 

People who are called third parties are often the 
ones who are most directly and fundamentally 
affected by decisions in the planning system. We 
should almost consider that they are first parties. 
Giving them fewer rights than the other parties in 
the process is part of the problem. The bill is partly 
about rebalancing that. It seeks to bring third 
parties—communities and individuals—into the 
system and ensure that their voices are heard. 
Having a third-party right of appeal is simply a way 
of making it clear to people that that engagement 
is meaningful. 

Mike Rumbles expressed his confidence that 
planning authorities throughout Scotland make 
decisions of the highest quality. Some might call 
that view generous; I have spoken to councillors 
who do. I have also spoken to councillors who 
acknowledge privately that applications for 
developments are granted permission against the 
better judgment of the councillors who make the 
decision, because they do not want to be taken to 
the appeals stage. It is unreasonable for that stage 
to exert such pressure in only one direction. 

The comparison that I cannot help making is 
with the court system. If our courts were 
overburdened and under great pressure to get 
their work done, it would be outrageous and 
ludicrous to say that we would solve the problem 
by denying people a right of appeal. I know that 
we are not talking about the criminal justice 
system, but many people whose lives are affected 
negatively by planning decisions might say that 
having to put up with a major development that 
they find damaging to their lives and communities 
is much like being given a prison sentence. It is 
reasonable that we make that comparison. 

In speaking to the committee previously, the 
minister acknowledged that the current system, in 
which only one side has the right of appeal, is 
unfair. In referring to the system we have used the 
word unfair, so let us make it fairer. We should 
remember the strength of feeling that people 
expressed in the Executive’s consultation on the 
issue. I think that 86 per cent were in favour of 
third-party right of appeal. We should also 
remember the strength of feeling that we 
witnessed in our own pre-legislative public event 
before the bill began its formal progress through 
Parliament. 

Scott Barrie says that we are wrong to focus on 
the end of the planning process. People will get to 
the end of their engagement and objection, the 

decision will be made and sometimes they will still 
not get what they want—that is unavoidable. 
However, they must believe that they have been 
treated fairly. If people do not get what they want 
and they feel that they have been treated unfairly 
because they do not have a right of appeal or 
because a developer has used their right of 
appeal, they will be less likely to trust the system 
and engage with it in the future which, as Scott 
Barrie rightly said, we all want them to do. 

The case for third-party right of appeal is 
extremely strong. All three amendments that are 
before us—amendments 126, 130 and 251—have 
some merit. There are still various issues around, 
for example, whether specific local decisions and 
the neighbours affected by them should be 
referred to explicitly. There are also issues around 
local authorities that have an interest in particular 
developments. However, the strongest issue for 
me is developments that go against agreed 
development plans. We say that we want a plan-
led system. If a development plan is subject to 
genuine and meaningful public involvement, that 
will give it status and people will trust and have 
confidence in it. That plan is a promise. We need 
to take more care with and be more concerned 
about decisions that break that promise. 

I will vote for all the amendments before us—
amendments 126, 130 and 251—in the hope that, 
as we go through them, a sufficient number of my 
colleagues will join me to ensure that we pass at 
least some version of the important third-party 
right of appeal. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I agree with Scott Barrie’s points. I have 
been nudging him; perhaps he was looking over 
my shoulder at my notes. 

Unfortunately, some of the people who have 
been involved in the debate about a third-party 
right of appeal have failed to move on. Sandra 
White pointed out that she discussed the prospect 
of introducing a member’s bill on the subject back 
in 2003, but some of the arguments, which are still 
being made this morning, do not take account of 
the bill’s provisions on engaging people and 
involving them at an early stage. 

If we were discussing only current legislation, we 
might all be sitting here saying, “Yes, we do want 
to introduce some sort of third-party right of 
appeal.” However, we are not discussing current 
legislation. The bill represents an opportunity to 
engage people and communities in saying what is 
right for their area and discussing the development 
of the local plan. The bill strengthens the 
notification process in cases where the local 
authority grants an application that breaches the 
local plan. It is wrong to say that no one will 
examine cases in which the local authority 
breaches the agreed plan. 
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I turn to Mike Rumbles’s amendment 126. He 
started by saying that we should consider the 
issues on their merits. As a member of the 
committee who sat through all the evidence on the 
bill and went on most of the visits, I can say that 
that is what the committee has done. We 
examined the issues and listened to the evidence 
and a majority of the committee agreed with the 
conclusion that 
“the package of measures proposed in the Bill will more 
effectively address the frustrations felt by many of those 
who have considered the operation of the current planning 
system to be inequitable.” 

Mike Rumbles gave an example about correcting 
a mistake. I do not know the details of his 
constituents’ circumstances or whether there were 
mistakes, but I presume that the final decision was 
taken by a democratically elected local authority. 
As democrats, we have to trust in the democratic 
decisions that are taken. 

Patrick Harvie made a point about what the term 
“third party” means to people. To me, someone 
who is described as a third party is at arm’s length. 
They are not involved in decisions; they are at the 
fringes of decisions. I repeat that the bill aims to 
involve communities at an early stage so that they 
are not at the fringes of the decision-making 
process but are involved in planning the future of 
their communities. I want to see that happening 
right at the outset. I believe that the planning 
process can be improved for everyone. Like Scott 
Barrie, I do not want people to feel that it is 
enough for them to get involved at the end of the 
process. 

I do not support amendments 126, 130 or 251, 
because they go against the aim of the bill, which 
is to have up-front and early engagement with 
communities. 

Euan Robson (Roxburgh and Berwickshire) 
(LD): I am interested in Sandra White’s 
amendment 130, which is so limited that I wonder 
whether it is worth while. People would have to 
pass through a series of hoops to get, eventually, 
to the right of appeal. 

As Christine Grahame said, amendment 251, in 
the name of Donald Gorrie, conveys the spirit of 
what we would like to happen. However, the 
minister has made clear that in the bill there will be 
a process for dealing with local authority interest 
cases. When my amendment concerning 
breaches of the development plan was debated, 
the minister indicated that the issue would be 
addressed in secondary legislation. I am grateful 
to her for that. Perhaps she can confirm both 
points in due course. 

Amendment 126, in the name of Mike Rumbles, 
is interesting, as it has the great advantage of 
identifying a given group of people. It is difficult to 

define a community or community body, but those 
who are notified in the amendment are a 
distinctive group. The example that the member 
gave was equally interesting. People feel 
aggrieved when councillors go against an officer’s 
decision, but the amendment as drafted is not 
restricted to that circumstance—it is broader. The 
issue might be worth considering further at stage 
3. However, as other members have indicated, we 
must consider whether it is contrary to the general 
spirit and tenor of the bill. I am not minded to 
support any of the amendments, but amendment 
126 has the advantage of identifying a clear 
population of people who might have a right of 
appeal. 

John Home Robertson (East Lothian) (Lab): 
Mike Rumbles cited the case of a neighbour who 
feels aggrieved when a local authority grants 
planning permission for a development next door. 
We have all heard of such cases a few times over 
the years in our constituencies—it is a familiar 
story. The other side of the story is that a happy 
applicant has been granted permission to build a 
house next door. This is about making decisions. 
In an ideal world, it would be lovely to get 100 per 
cent consensus for or against every proposed 
development but, as we all know, life is not like 
that. At the end of the day, where there is no 
agreement, someone—preferably the local 
authority, but in some cases the Scottish 
ministers—must make a decision. It does no one 
any favours to prolong the process for years with a 
series of appeals and procedures that delay 
matters, cost money and are aggravating for 
everyone concerned. 

We understand that the bill is intended to 
promote better, more widespread community 
engagement at the earlier stages of consideration 
of local plans. Let us face it—we all need 
developments. We all live in houses, and houses 
are needed for a growing population. We need 
affordable houses in our communities, landfill 
sites, infrastructure, roads, shops, power stations 
and the rest of it, but we tend to want them to be 
somewhere else. It is human nature for people to 
want those things to be located in someone else’s 
back yard—out of sight and out of mind. We need 
sensible discussions on such matters and decent 
plans, and we need planning applications to be 
determined once they have been submitted. 

As members will gather from the tone of my 
remarks, I am minded to resist the idea of third-
party right of appeal. At least, I was until I received 
the letter that Mr Charles Hammond of Forth Ports 
sent to all members, urging us to oppose the 
amendments. Mr Hammond represents a 
company that is promoting ship-to-ship oil transfer 
in the Firth of Forth, regardless of the fact that it 
poses a risk of pollution and will not create one job 
in Scotland. His letter illustrates the fact that 

 

286



4003  27 SEPTEMBER 2006  4004 

planners, planning authorities, local authorities 
and the Scottish Executive need to be extremely 
vigilant in dealing with some development 
companies. We need to be careful, as there are 
people around who are looking for fast bucks. I will 
put the letter to one side, but it illustrates the need 
for vigilance. 

I honestly believe that the bill can work, if 
communities rise to the challenge of engaging in 
early consideration of plans and if planning 
authorities are extremely careful, especially when 
dealing with companies such as Forth Ports. 

I fear that amendments 126, 130 and 251 would 
take us back to the old reactive and fundamentally 
negative approach to planning. At worst, they 
could provide a charter for protracted obstruction 
by third-party objectors. 

We have discussed the arguments at some 
length. I pay tribute to colleagues in all parties who 
have urged consideration of the third-party right of 
appeal, which is important and deserves to be 
considered seriously. However, we must have the 
courage of our convictions about the bill. It would 
be a mistake to put a spanner in the works in the 
form of a mechanism for third-party appeals. 

I hope and believe that communities will engage 
in planning for the future and give positive 
consideration to the developments that we all 
need. We should trust local authorities and the 
Scottish ministers to make the system work. We 
have discussed the issue at some length. The time 
has come for the committee to make a decision. 

10:15 
Dave Petrie (Highlands and Islands) (Con): I 

have listened to all the arguments on both sides 
and I remain unconvinced about the third-party 
right of appeal. However, I am not saying that I will 
not support the idea at stage 3. I see merits in all 
three amendments—126, 130 and 251—but I 
agree with John Home Robertson and Scott 
Barrie. The aim of the bill is to be comprehensive 
and wide-ranging, dotting the i’s and crossing the 
t’s. If the bill works, there should be no need for a 
third-party right of appeal. 

I listened carefully to Jackie Baillie two weeks 
ago, and her solution might offer a good 
compromise. However, an appeal from a third 
party after a decision has been made would 
protract the whole process. We could end up 
making no progress on the current legislation, 
which would fly in the face of everything that we 
are trying to achieve. I will therefore not be 
supporting amendments 126, 130 or 251. 

The Convener: There are strongly held views 
on both sides of the argument on rights of appeal. 
Everyone is striving to create a planning system 

that is open, transparent and delivers a sense of 
justice to people who engage with it. All MSPs 
have experience of people who have been let 
down by the planning system. That is why the bill 
is long overdue. 

Amendments 126, 130 and 251 all seek greater 
fairness and more justice. I understand that desire 
and I understand why fairness and justice are so 
necessary. I must say that, in the past, I have 
seen the attraction of a third-party right of appeal. 
However, I am now not convinced that such a right 
would lead to fairness and justice. 

If an appeal is unsuccessful, people might 
believe that the decision is wrong. If they continue 
to feel aggrieved, that means that the system is at 
fault. Our responsibility as legislators is to ensure 
that the system is as good as it can be. We must 
ensure that people are engaged at the earliest 
opportunity, that they have a sense of ownership 
in the planning system and that all stakeholders 
are willing to engage in the process. If we can do 
those things, we will ensure a greater sense of 
fairness and justice. 

Offering a right of appeal would not necessarily 
guarantee a change of decision, and people and 
communities might feel the same bitterness and 
resentment that they feel now when bad decisions 
are made. I therefore do not feel that amendments 
126, 130 and 251 are necessary at this stage. The 
improvements that the Planning etc (Scotland) Bill 
will make to the planning system will create a 
better, more open and more transparent 
framework for the planning process. Everybody 
will be able to engage in the system as equals. 

I hope that the committee reflects on the views 
of all the stakeholders we have listened to. Patrick 
Harvie was right to remind us of what those people 
who engaged with us at the Communities 
Committee event had to say. However, we also 
have an obligation not only to all the stakeholders 
who came to the committee but to those who 
came to several other planning events held by the 
committee in the run-up to the introduction of the 
bill. That includes the planners who deliver the 
planning service in Scotland, our local authority 
elected representatives who sit on planning 
committees, and developers. Everybody’s view is 
valid and each of us has an obligation to weigh up 
all those views and decide what they think is in the 
interests of the people of Scotland and their 
constituents. 

I invite Johann Lamont to contribute to the 
debate on this group of amendments. 

The Deputy Minister for Communities 
(Johann Lamont): Amendment 126 from Mike 
Rumbles and amendment 130 from Sandra White 
seek to introduce some form of limited third-party 
right of appeal into the planning system. Everyone 

 

287



4005  27 SEPTEMBER 2006  4006 

will be aware of the extended debate that has 
been held on that issue over the past few years, 
which has been reflected in some of today’s 
contributions. 

It was interesting to hear Sandra White say that 
she has had to wait some time before we finally 
got to this discussion. That is because there has 
been a shift in the debate on planning. We have 
spent a great deal of committee time wrestling with 
issues on which we did not expect to spend as 
much time, because we found that there is far 
more to planning reform than just the third-party 
right of appeal, even though it is a significant 
element of the debate. I am grateful that we have 
resisted the temptation to see planning reform only 
in the context of the third-party right of appeal, 
which is what some people want. This debate has 
been far broader, healthier and better thought 
through than the debate over the past weeks and 
months. We have, therefore, not had the dialogue 
of the deaf, where people just say, “You’re either 
in favour of development or opposed. You’re either 
a cowboy or a nimby.” Such dialogue does not get 
us far. 

Mike Rumbles said that issues should be 
examined on their merits. I guess that I would say 
this, but it is absolutely true—I do consider issues 
on their merits. I do not think that anyone in this 
room has come swiftly to a position. I certainly 
have not. The issue has taken a great deal of 
thought. In the end, you have to judge where best 
to put your time, energy, resources and 
entitlements in order to get a planning system that 
works and does what we want it to do. We are 
clear that the system needs to be plan-led and 
should provide certainty, so time and energy have 
to be put into forming a credible plan-led system. 
We must recognise that. Planners themselves said 
that it is critical that they have the space, time and 
energy to focus on that. 

We considered the arguments on rights of 
appeal at considerable length and we came to the 
conclusion that there are better ways of restoring 
fairness and balance and of engaging local people 
and other community interests in planning. Of 
course, we recognise the extent and depth of 
feeling throughout Scotland that the existing 
planning system does not meet communities’ 
needs. All members will have had direct 
experience of people feeling disappointed. We 
also know about the importance of being honest 
with people about the capacity of the planning 
system to make people feel better about it. From 
the outset, we have said that our modernisation 
measures will strengthen the involvement of local 
communities and better reflect local views. 

There are those who say that anyone who is 
concerned about development in local 
communities is a nimby, but our package of 

proposals for community engagement will give the 
community a critical role that means it has to get 
involved rather than just be reactive and resist 
development, as John Home Robertson said. 

Our commitment has led to our proposals to 
introduce a new framework for consultation and 
development plans, enhanced neighbour 
notification arrangements, measures to make 
inquiries more inclusive, requirements for pre-
application consultation and increased 
transparency in decision making. We also propose 
to introduce: greater scrutiny of cases that require 
environmental impact assessment, that represent 
significant departures from development plans, or 
that are large-scale bad neighbour developments 
or key local authority interest cases; improvements 
to the enforcement regime; and a tighter approach 
to the current rights of appeal. Those measures 
will tackle some of the things in the current 
planning system that people say have let them 
down. 

We must acknowledge the real challenge of 
proper community engagement. It is not just a tick-
box exercise. It is not about identifying one local 
group, talking to it and then saying, “That’s the 
community done.” We also understand that 
communities have a range of views. 

We have always said that our package of 
modernisation proposals aims to strike a balance 
that combines better quality public involvement 
with greater efficiency in taking planning decisions. 
We need to deliver our economic, social and 
environmental objectives, which means having the 
right development in the right place. Sometimes, 
hard choices will require to be made. That is why 
our proposals focus on securing meaningful 
community engagement at the front end of the 
development planning and application processes. 
The resources that are available to planning 
authorities should be focused in that way. That is 
where they can make a real difference. 

There is an alternative approach, which Mike 
Rumbles, Sandra White and Donald Gorrie have 
tended towards in their amendments 126, 130 and 
251, albeit in a limited form and without embracing 
it whole-heartedly. That approach would focus 
community engagement at the end of the planning 
application process and give community interests 
the ability to challenge the determinations of 
planning authorities. The price of that would be not 
only the creation of uncertainty and delay but the 
further concentration of decision making at the 
centre rather than at local level, thereby 
unbalancing the system.  

We need to consider the frustrations of those 
who see the decisions of local authorities being 
second-guessed at appeal and of those who are 
frustrated by the decisions that their local authority 
takes. In any system, it is not possible to satisfy 
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both sets of people. Clearly, those who argue for 
and against third-party right of appeal have 
diametrically opposite concerns about where the 
system has let them down.  

Third-party right of appeal would reduce the 
focus on early engagement, which we see as key 
to a successful planning system in which trust can 
be built. Indeed, one could argue that third-party 
right of appeal would create the perverse incentive 
to revert to tick-box engagement. From the local 
authority perspective, the question would be, why 
should we spend huge amounts of time in 
encouraging good engagement at the local level if, 
at the end of the process, someone can simply 
lodge an appeal? Third-party right of appeal would 
serve only to reinforce the reactive role.  

Indeed, having a third-party right of appeal 
would require us to re-examine the notification 
process. We have said that we recognise the 
importance of local authority interest cases, for 
example. We have also said that the notification 
direction system, with the force of legislation 
behind it, will address that issue. The committee 
took evidence on that. Under Sandra White’s 
amendment 130, appeals made under the third-
party right of appeal would be made according to a 
list of categories, a number of which are already 
involved in the notification system. Under the 
proposed system, a notification would be made, 
the minister would look at it and possibly clear it, 
only for an appeal to be made. Such circular 
procedures would create a huge amount of churn 
and extra work in the system. The Executive does 
not support amendments 126 or 130. I ask the 
committee to reject them and the consequential 
amendments 201, 218, 206 and 219. 

Donald Gorrie’s amendment 251 is broadly the 
same as his amendment 192, which the 
committee rejected last week. The only difference 
is the terminology: he has substituted the word 
“appeal” for the word “review”. He still seeks to 
refer cases to ministers before a decision is 
issued. Although amendment 251 is about appeals 
against decisions, the current drafting appears to 
introduce a means of ministerial scrutiny that 
would duplicate existing notification provisions. In 
particular, the drafting follows the changes that we 
have proposed for the handling of local authority 
interest cases and development plan departures, 
but is more limited in scope. Only major 
developments that involved either local authority 
interest or breaches of the development plan 
would be defined as significant. The suggested list 
of issues that ministers may consider in deciding 
whether to hold an inquiry does not appear to 
differ from the planning assessments that we carry 
out at present when applications are notified to 
ministers. It is entirely unnecessary to add a 
further formal procedure to the system, especially 
one that adds no improved scrutiny. 

I note that the appeal role would be limited to 
community councils, bodies or trusts with the 
relatively narrow focus of enhancing the amenity 
of their area, but none of those is truly 
representative of an area, as Donald Gorrie 
acknowledged. His approach is not inclusive. We 
are fully committed to our proposals to enhance 
the scrutiny of local authority interest cases and 
development plan departures. Amendment 251 
would add nothing to that commitment, so I ask 
the committee to reject it. 

I have a couple of other points. I will be brief. 
First, Mike Rumbles raised the issue of neighbour 
notification. He will, of course, be aware that we 
have improved it to give people more confidence 
in the process. Although we share a commitment 
to putting in place a system that is fairer and more 
effective, our ideas about the role of councillors 
are different. The democratic authority of councils 
to make decisions at the local level is involved. 
Sandra White also picked up on the issue. In 
cases where the decision is made by a planning 
official, a problem arises if elected members go 
against it. That said, people’s faith in officials is not 
necessarily shared across the board. 

Sandra White argued for a limited right of 
appeal, but all the examples that she identified 
would be subject to enhanced scrutiny as a result 
of the bill. For example, a major retail development 
that represented a departure from the 
development plan would have to be notified to 
ministers. 

10:30 
Members should acknowledge that we have 

worked to limit the first-party right of appeal. We 
are advised that it is not possible to eliminate that 
right, but we have put in place conditions that will 
keep matters local in certain circumstances, 
prevent applicants from making a completely new 
case on appeal—as has happened—and reduce 
time limits for appeal, to ensure that developers 
engage at an early stage. We are exerting 
increasing pressure on developers, to ensure that 
they rise to the challenge of community 
engagement. 

Members have said that people sometimes feel 
that they have been treated unfairly. The test of 
the bill is whether it will be effective and do what 
we want it to do. Will people feel that they have 
been treated more fairly? If a local authority takes 
a decision that the developer appeals to the 
minister, who finds against them, they may feel as 
if they have been treated unfairly. If the same 
minister is appealed to by a third party, whose 
appeal is also rejected, I do not think that, 
somehow, that third party is going to feel that they 
have been treated fairly. The reality is that people 
can feel disappointed and let down simply 
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because their arguments are not accepted, but 
that is different from the process being unfair. 

In the bill, we try to ensure that communities will 
be engaged at an early stage and that they will be 
involved in drawing up development plans. The 
primacy of the development plan will create 
certainty and ensure that proposals for a new 
development that departs from it cannot appear 
later. 

I acknowledge that members are still arguing for 
a third-party right of appeal, but our balanced 
package of proposals addresses their concerns. 
We acknowledge the role of communities and the 
hard job that people in the planning system must 
do when they decide where to put the 
developments that we all need but nobody wants. 
Members should reject the amendments, which 
would simply extend the process, and work on the 
package of proposals, to ensure that communities 
can engage at the stage when they can make a 
difference. 

Mike Rumbles: We have had a fascinating and 
constructive debate, which has teased out 
misunderstandings. I am disappointed by my own 
inability to get across the purpose of amendment 
126, which I think has been misunderstood by 
Christine Grahame and Tricia Marwick. 

Amendment 126 is not too broad in scope; it is 
the reverse. I expected members to argue that the 
amendment is too narrow in scope, because it 
would limit the right of appeal to people who have 
received notification of the application and have 
made representations to the planning authority. 
Not even everyone who received notification of the 
application would have the right to appeal. Far 
from being too broad, the amendment is laser-
beam narrow in scope. As Euan Robson 
acknowledged, it identifies a particular group of 
people. 

Amendment 126 will be put to the vote before 
the other amendments in the group and I urge 
members to support it. Their votes would take 
nothing away from the amendments that Sandra 
White and Donald Gorrie lodged. 

On Christine Grahame’s point, I did not say that 
the example that I gave was about a mistake by a 
planning officer; I said that although all the officials 
had recommended that the application should not 
be approved, it had been approved. That brings us 
back to a fundamental point. I am not talking about 
battles between officials and democratically 
elected councillors; I am describing a cry for help 
when a mistake has been made and people say, 
“Can someone else please just look at the 
decision?” 

Scott Barrie said that the proposed approach is 
about closing the stable door after the horse has 
bolted. Cathie Craigie agreed with him. However, 

Scott Barrie did not seem to recognise that 
mistakes—or, if you like, bad decisions—are 
made. We all make bad decisions. I have made 
bad decisions and mistakes and I am sure that 
Scott Barrie has. We all have, because we are 
human beings and human beings make mistakes. 
It is not good enough to say, “We’ve got a super-
duper system.” It probably will be a super-duper 
system, but that is not enough.  

I am trying to make the committee consider the 
whole issue. It is not enough to say, “We want to 
front-load everything and therefore we can’t look 
at the end result.” We have to consider the system 
as a whole. As Patrick Harvie said, when people 
go through the whole process and come to the 
end result, we do not want them to think, “I was 
not heard. They didn’t understand and nobody 
else looked at the decision.” 

I agree with everything that Patrick Harvie said. I 
was delighted to hear, once again, the voice of 
reason from him. He talked about appeal pressure 
existing in only one direction. That is an important 
point because, as I hope we all know, the Scottish 
Executive inquiry reporters unit sees 1,200 
appeals every year—there were certainly between 
1,150 and 1,200 last year. Of course, those 
appeals all relate to the applicant, because 
neighbours and others cannot appeal. Patrick 
Harvie hit the nail on the head when he implied 
that the term “third party” is a bit anoraky. We are 
talking about real people—Mr and Mrs Smith or Mr 
and Mrs Jones—and not about people in the 
abstract. That is why I gave an example, but I am 
sure that our mailbags are full of examples. 

Both Cathie Craigie and the minister said that 
they have faith in our democratically elected 
councillors but, again, I say that this is not meant 
to be a battle. It is not a case of saying, “They are 
democratically elected, therefore their decisions 
stand.” We cannot argue with that. I am simply 
saying, “Can we have somewhere in the system 
where somebody casts an eye over decisions 
again?” 

I liked John Home Robertson’s phrase “a happy 
applicant”. It is suggested that people are not 
happy with the decision, so they want an appeal to 
overturn the decision. Of course, every decision is 
the right decision for one person and the wrong 
decision for someone else. I think that that is the 
point that John Home Robertson was trying to 
make. He made it quite well when he talked about 
the happy applicant, but that is not the point that I 
am making. I do not expect that every appeal 
should overturn the decision. In fact, I imagine that 
many decisions would be upheld. The point is that 
people should feel that we have the best system 
that we can get. It is not a question of one person 
winning and one person losing. 

I understand Dave Petrie’s point and I would 

 

290



4011  27 SEPTEMBER 2006  4012 

agree with him except for one thing. If we follow 
his logic, appeals would not be necessary at all. 
That is what he was saying. I thought, “Crikey, 
wait a minute. If that’s the case, why do we have 
appeals at all? Why does the inquiry reporters unit 
deal with 1,200 appeals a year if appeals are not 
necessary?” I would understand the argument that 
we do not need a third-party right of appeal if the 
people who make that argument said, “We do not 
need appeals because the system is so good.” I 
am challenging the system. Whatever system we 
put in, it will not be infallible. Mistakes are made 
because we are human beings. Through my 
simple amendment, I argue that those people who 
are most directly involved should have the feeling 
that somebody else cast an eye over the decision. 

The convener’s contribution at the end of the 
debate was very good. She hit the nail on the 
head. We are gathered around the table for 
today’s meeting, whether or not we are members 
of the committee. I am a substitute member, but I 
have never been called to attend. I am looking 
forward to my first attendance as a substitute. 

John Home Robertson: That is a threat. 
[Laughter.] 

Mike Rumbles: I thought that the convener 
made the point well that we are all here to try to do 
the best for the system. That is why I am making 
an appeal. I feel that 99 per cent of the bill is good 
but that we are missing something at the end of 
the process. 

The minister talked about having great faith that 
we would get a good system. I hope that she is 
right and that we have a really good system. 
However, this is not rocket science. In almost all 
walks of life, including in our own Parliament, 
when we set up systems we establish systems of 
appeal. Why do we set up systems of appeal? We 
do so because mistakes are made. Nobody is 
infallible. It is not a battle between the democratic 
authority of our councillors and somebody else; it 
is about putting in place an appeal process that 
ensures that we get a good system. It is not about 
front-loading as opposed to back-loading. Front-
loading is all well and good, but let us consider the 
whole system in the round and ensure that it is as 
good as it can be. Amendment 126, narrow as it 
is—it is laser-beam narrow; I could not make it any 
narrower—intends to achieve that, so please 
support it. By all means support other 
amendments, but I ask members to support 
amendment 126. 

The Convener: The question is, that 
amendment 126 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 126 disagreed to. 

Amendment 130 moved—[Ms Sandra White]. 

The Convener: The question is, that 
amendment 130 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 130 disagreed to. 

Amendment 251 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 251 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 1. 
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Amendment 251 disagreed to. 

Amendments 201 and 218 not moved. 

The Convener: Amendment 202, in the name of 
Donald Gorrie, is in a group on its own. 

Donald Gorrie: I hope that members can 
temporarily erase third-party right of appeal from 
their mind, because amendment 202 addresses a 
totally different issue. It deals with the situation 
when the local community and the planning 
authority are against a development and the 
planning authority turns down the application, but 
there is an appeal and the reporter who is 
appointed comes out in favour of the development 
against the wishes of both the council and the 
local community. That issue, which creates 
intense anger, has been raised with me quite often 
by people in different parts of the country. 

I agree with the minister that we should accept 
the bona fides of councillors, but in this case the 
wishes of the local, democratically elected council 
and the perceived wishes of the local community 
were overridden by one unelected but appointed 
person, who is no doubt professional but is subject 
to making mistakes like anyone else. The situation 
has aroused great anger. 

My suggestion in amendment 202 is that when a 
reporter at a public inquiry is minded to allow an 
appeal against a refusal and the evidence shows 
that most of the local community and the council 
and the planning officials are opposed to a 
development, the minister should appoint a more 
senior reporter to review the evidence. If that 
person thought that there was a case for the 
appeal to be reconsidered, another senior reporter 
would be appointed to undertake a proper inquiry 
and take evidence. The community and the 
council could then make their views known. 

Amendment 202 is an effort to strengthen the 
powers of local, democratically elected councillors 
and the community against a reporter’s rogue 
decision. I hope that the committee will think that 
there is merit in my proposal which, as I said, is 
different from the third-party right of appeal. If the 
person who is appealed to in an appeals system 
makes a serious error, there must be a way of 
putting that right and giving the community and the 
council another shot at persuading a reporter that 
they are in the right and the developer is in the 
wrong. I hope that, regardless of previous 
arguments, the committee will seriously examine 
the issue and support amendment 202. 

I move amendment 202. 

10:45 
Scott Barrie: The issue that Donald Gorrie 

raises is something that we have all come across, 
which is when an appeal is upheld that appears to 

go against planning officials’ recommendations 
and a planning committee’s decision. However, I 
think that it is going a bit far to say that upholding 
such an appeal is a “rogue decision”. There must 
be a good reason for upholding an appeal. As I 
said earlier, the point is that such surprises should 
not be forced on communities if the bill is enacted 
and works as intended. 

I am probably repeating a point that I made 
earlier, but the issue is about the schemes of 
delegation. If there are proper schemes of 
delegation in which local decisions are taken at 
the local level, we will not need the additional 
appeals system that the amendment proposes. 
Instead of erasing the current planning system 
from our memory, the amendment is trying to 
address the faults in that planning system without 
taking into account the planning system that the 
bill proposes. 

Tricia Marwick: Like Christine Grahame, I have 
a great deal of sympathy for amendment 202. I 
think that we all know where Donald Gorrie is 
trying to get to, but I have difficulty with what the 
amendment proposes. It would amend section 18 
of the bill to insert new subsections (10) to (14) 
into section 48 of the 1997 act, under which if a 
reporter were minded to allow an appeal, an 
appointed person who was more senior than the 
reporter would be appointed to determine whether 
there should be an appeal, and a further appointed 
person would carry out the appeal. My arithmetic 
is not great, but that suggests to me that at least 
another two reporters would consider the original 
reporter’s appeal decision. Three different 
reporters could consider the same appeal within a 
few months—that simply does not make sense. 

Although I have a great deal of sympathy for 
what Donald Gorrie is trying to achieve, the way 
that he has gone about things in amendment 202 
would not help the situation. My concern is that 
what he proposes would tie up the reporter system 
in appeal, counter-appeal and further appeal for a 
considerable period. 

Furthermore, Donald Gorrie has not told us how 
he would find evidence that the majority of a local 
community was opposed to a development, as 
Christine Grahame has mentioned. Would 
referenda be used? Although I am sympathetic to 
his aims, I simply do not think that amendment 
202 is sensible, so I will not support it. 

Johann Lamont: Amendment 202 seeks to 
alter the operation of the national appeals system 
by introducing a further layer of consideration in 
cases in which an appointed person has decided 
to uphold an appeal and grant planning 
permission. Donald Gorrie has highlighted the 
frustration that some people feel with an appeals 
system that allows an unelected person to make a 
decision that is contrary to the view at local level. 
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However, I am not convinced that having two 
unelected people re-examine that decision would 
give people more confidence in the system. The 
solution lies in building confidence in the appeals 
process and what the reporter has to do rather 
than in arbitrarily introducing an element of 
seniority into the system. 

We have considered in detail the measures that 
are required to restore balance and fairness to the 
appeals system and we believe that that will be 
achieved by a package of linked reforms. We do 
not think that amendment 202 would help because 
it would introduce a requirement to allocate cases 
on the basis of seniority. There is no objective 
need for such a system, which would complicate 
the delivery of the entire appeals service. 

Donald Gorrie’s proposal has the potential to 
compromise the important requirement that in 
future all development applications should be 
front-loaded, which is central to the white paper 
reforms. The intention is to ensure that the 
scheme that was considered by the planning 
authority and the representations that were made 
to it by the community are what should be 
reviewed in an appeal. Amendment 202 would run 
counter to the intention to reserve the inquiry 
process for those highly complex elements of a 
development proposal for which an oral process is 
essential. 

It is not the case that the reporter would make 
an arbitrary decision that the community would be 
disappointed by. A reporter is charged with the 
responsibility of taking into account all material 
considerations, which include the views of the 
community and whether the community is divided 
or speaks with one voice on the issue, and must 
give reasons for their decision. Amendment 202 
would not achieve what Donald Gorrie wants it to 
achieve and it would add a further layer of 
complication. I do not accept that it would give 
people more confidence in the system, so I urge 
the committee not to support it. 

Donald Gorrie: I will deal with Scott Barrie’s 
position first, which brings us back to the argument 
about rear-loading rather than front-loading. The 
fact is that, even if the system works correctly, 
there is a great deal of pre-application 
consultation, and the council—after doing all the 
right things—comes out against a development 
because it thinks that it is a bad development, the 
reporter can still come along and take a different 
view. Quite often, the reporter’s view is highly 
technical and legalistic and has nothing to do with 
the merits of the case or the views of local people, 
and the council’s decision is overturned. 
Amendment 202 is not an endeavour to subvert 
the whole process; it is an attempt to strengthen 
the democratic aspect of the planning system. 

I do not accept the argument that my proposal 

would tie up too many planning officials. The three 
officials involved would not be tied up all at once. 
One person would consider the appeal. Under my 
suggestion, another person would subsequently 
assess whether the appeal decision was good and 
a third person would rehear the appeal. At any one 
time, there would be only one official involved. If 
anyone can come up with a better suggestion on 
how people could appeal against reporters’ 
decisions, I would be interested to hear about it. 

In the legal system, superior judges in the courts 
deal with an appeal against a lower judge and 
then judges who are superior still—in the House of 
Lords, Europe, heaven and in all sorts of other 
places—make further decisions. There is a sort of 
hierarchy. If there is a better way, that should be 
done, of course. If you want to have half a dozen 
MSPs, bus drivers or anything else, you should 
say so. However, I do not see how it is possible to 
have a system of appealing that is better than one 
that involves officials who are higher up the 
hierarchy—and, presumably, better skilled and 
better informed—than the person who has been 
appealed against. The argument that the minister 
makes—that such a system would reduce 
people’s respect for the planning system—is 
simply untrue. At the moment, people are 
incandescent about situations in which the local 
council and community are united against a 
planning application yet it still goes through. The 
argument that we cannot identify who makes up 
the local community does not work. There are 
local community organisations—some 
communities are sufficiently organised to have a 
community council—that can be used to gain a 
sense of the views of the local community. On the 
basis that it is difficult to find out what a community 
thinks, we would have no democracy at all. The 
thing is for people to get off their backsides and 
talk to people in the community; that is how to find 
out what the community thinks. I do not accept 
that argument.  

I find the arguments against amendment 202 to 
have a strongly antidemocratic tendency and I 
regard them with extreme disfavour. I can see that 
the third-party right of appeal is an issue that 
people can have differing views about, but I do not 
see how anyone can be genuinely against having 
a sensible appeals system to deal with situations 
in which a reporter comes to a decision that the 
local community and the council think is entirely 
wrong. I think that the situation should be reviewed 
and, therefore, I will press amendment 202. 

The Convener: The question is, that 
amendment 202 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
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FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Robson, Euan (Roxburgh and Berwickshire) (LD) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 1. 

Amendment 202 disagreed to. 

The Convener: Amendment 203, in the name of 
Christine Grahame, is grouped with amendments 
204, 205, 207 and 217. 

Christine Grahame: I will speak mainly to 
amendment 207, which is the substantive 
amendment in the group.  

The issue that I want to discuss was one that a 
minority of the committee—Patrick Harvie, Euan 
Robson and me—felt was of concern. Paragraph 
114 of our stage 1 report says: 

“A minority of the Committee is concerned at the 
proposal to give Scottish Ministers the power to decide the 
format of the appeal, given the concerns expressed by the 
Law Society and Scottish Environment LINK. In particular 
those members believe that removing the right of 
applicants and appellants to select the form of hearing will 
undermine their confidence in the system.” 

The issue is technical and I am grateful to the 
clerk for reminding me of the technical maze that 
is involved. Reference is made to a schedule in 
the bill that deletes from section 48 of the 1997 act 
subsections (2) and (4). Subsection (2) says: 

“Before determining the appeal the Secretary of State 
shall, if either the appellant or the planning authority so 
wish, give each of them an opportunity of appearing before 
and being heard by a person appointed by the Secretary of 
State for the purpose.” 

The deletion of that provision will mean that 
there will be no opportunity for the other parties to 
select the method of appeal; it will be the Scottish 
ministers who decide. My amendment is designed 
to enable the minister to put on the record a 
response to the recommendation of those of us 
who were concerned about the change to the right 
of applicants and appellants to select the form of 
hearing and put their appeal to the Scottish 
ministers.  

I know that my explanation has not been very 
clear, but the thrust is that, under the bill, the 
ministers will decide the form of the appeal and 
the appellant will have that opportunity taken 
away, to put it in a rather clumsy nutshell. 

I move amendment 203. 

11:00 
The Convener: Do any members wish to 

speak? No? Christine, you could not have been 
that unclear, or I am sure that members would 
have been seeking clarification from you. 

Johann Lamont: The challenge of the clumsy 
nutshell is an image that will live on.  

Christine Grahame: As opposed to the laser-
beam amendment. 

Johann Lamont: Indeed. 

These linked amendments seek to restore the 
status quo in appeals so that Scottish ministers 
would continue to be required, before reaching a 
decision, to afford the opportunity of appearing 
before and being heard by a person appointed by 
them—in other words the right to a public local 
inquiry, which can, currently, be sought by the 
local authority or the appellant.  

The measures that are required to restore 
balance and fairness to the appeals system 
involve a package of linked reforms. Central 
among those is the intention to reserve the formal 
planning inquiry process for those cases, or 
elements of them, where the subject matter cannot 
be addressed through written submissions or 
through greater use of hearings, which are less 
formal than inquiries and thus more accessible to 
the community. We believe that these 
amendments would undermine that purpose by 
frustrating the objective of ensuring that people 
who are interested in a development proposal are 
able to make their views known and have them 
taken into account without being intimidated by the 
process. 

Of course, reflecting on the interests of the 
community and examining the material 
considerations, ministers would still be able to 
have a public local inquiry, but they would not 
have to do so in every circumstance. We believe 
that that is in the interests of creating a system 
whereby people who have concerns are able to 
have their voices heard through a less formal 
process. The Executive’s intention is positive with 
regard to engagement with the process and we 
hope, therefore, that the committee will reject the 
amendment.  

The Convener: Christine Grahame, you have a 
chance to wind up the debate eloquently. 

Christine Grahame: I do not think that 
eloquence is in my dictionary today.  

I thank the minister for a full response and seek 
leave to withdraw amendment 203. It is my 
intention not to move the related amendments. I 
will reflect on what the minister has said.  
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Amendment 203, by agreement, withdrawn. 

Amendments 204 to 206, 219 and 207 not 
moved.  

Section 18 agreed to. 

The Convener: At this point, we shall have a 
short comfort break. 

11:04 
Meeting suspended.  

11:15 
On resuming— 

Section 19—Duration of planning permission 
and listed building consent etc 

The Convener: Amendment 147, in the name of 
the minister, is grouped with amendments 148, 
194, 195 and 199. 

Johann Lamont: Amendment 147 will ensure 
that the reduction in the statutory time within which 
development must begin that is attached to some 
planning permissions will not apply retrospectively. 
Planning authorities can specify the period within 
which a development that has been granted 
planning permission must begin. Where they do 
not so specify, a statutory time limit of five years 
applies. Section 19 of the Planning etc (Scotland) 
Bill will replace the existing provision in this regard 
and reduce the statutory period to three years. 
That will avoid some of the uncertainty over the 
time when extant planning permissions might be 
implemented. 

Without amendment 147, permissions that are 
granted prior to the commencement of section 19 
of the bill could suddenly have their period for 
starting development reduced from five to three 
years. That would mean, for example, that 
permissions that previously had two years left to 
run would lapse rather abruptly. To avoid 
unfairness to developers who planned on the 
basis of the existing time limit, and to avoid a glut 
of planning applications for replacement 
permissions or extensions to time periods, we 
consider it appropriate to amend the bill to avoid 
any such retrospective effect. 

Section 20 of the Planning etc (Scotland) Bill will 
replace section 59 of the Town and Country 
Planning (Scotland) Act 1997, on outline planning 
permissions, with new provisions on planning 
permission in principle. Amendment 148 will 
ensure that the new provisions that will be 
introduced by section 20 do not apply to outline 
planning permissions that have been granted prior 
to the commencement of section 20. The terms of 
those outline planning permissions will be 
unaffected by the change. There will therefore be 

a period during which procedures for applications 
for approval of reserved matters in relation to 
outline planning permission will exist alongside the 
new procedures. We believe that that is the most 
effective way to handle the transition to the new 
procedures. I therefore recommend that 
amendments 147 and 148 be accepted. 

Amendments 194, 195 and 199 will simply 
correct an error in the bill. Section 41 of the Town 
and Country Planning (Scotland) Act 1997 
distinguishes between conditions on a planning 
permission that specify time limits within which 
aspects of a development must be carried out—for 
example, phases of development—and conditions 
that specify the time within which the development 
as a whole must begin. It is possible, for example, 
that the implementation of a planning permission 
is started on time but that subsequent elements of 
the development fall behind times that are 
specified in the permission; therefore, there is a 
need to differentiate between the two types of time 
limit and to specify what happens if they are not 
met. 

The bill will amend the 1997 act so that 
conditions on time limits for starting development 
overall will no longer be attached as conditions. 
There is therefore no need to differentiate between 
the two types of condition on time limits. We 
thought initially that we would need to retain and 
amend that distinction in relation to conditions on 
planning permissions in principle that prevent a 
development from commencing without details 
having been approved—section 21 of the bill was 
drafted accordingly. However, on further 
consideration, we have concluded that the 
distinction is not necessary. 

Amendments 194, 195 and 199 will delete the 
change in section 21 of the bill, make a 
consequential amendment to a later provision in 
that section of the bill, and repeal the section of 
the 1997 act that distinguishes between the two 
types of condition on time limits. I therefore 
recommend that amendments 194, 195 and 199 
be accepted. 

I move amendment 147. 

The Convener: As no committee members wish 
to speak, I ask the minister whether she has 
anything to add to wind up the debate. 

Johann Lamont: No. 

Amendment 147 agreed to. 

Section 19, as amended, agreed to. 

Section 20—Planning permission in principle 

Amendment 148 moved—[Johann Lamont]—
and agreed to. 

Section 20, as amended, agreed to. 
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Section 21—Further provision as regards 
duration of planning permission etc 

Amendments 194 and 195 moved—[Johann 
Lamont]—and agreed to. 

Section 21, as amended, agreed to. 

Section 22—Planning obligations 

The Convener: Amendment 208, in the name of 
Patrick Harvie, is in a group on its own. 

Patrick Harvie: Amendment 208 seeks to 
delete from section 22 the possibility of unilateral 
planning obligations. The amendment was 
prompted partly by the feeling that an obligation 
cannot be unilateral; an obligation is placed on 
one party by another. If we are talking about 
unilateral action by a developer, we are talking 
about a voluntary undertaking—that is, something 
that it decides to do. 

The purpose of planning obligations is to ensure 
that there is reasonable negotiation about the 
value of the work that is undertaken. A developer 
that proceeds with work unilaterally can have no 
confidence in the value that the planning authority 
or the local community will place on it. The 
community might feel confused or threatened by 
the fact that the developer is proceeding with 
something that the community has not chosen or 
backed and some planning committees might find 
themselves in a difficult situation in determining 
the balance of opinion on the value that should be 
attached to the work. 

At stage 1, which seems a long time ago, I 
repeatedly asked witnesses from all the various 
stakeholders what value there is in unilateral 
obligations. I did not receive a convincing answer 
from any of them, so I look for an answer from my 
fellow committee members or, perhaps, the 
minister. 

I move amendment 208. 

Johann Lamont: Amendment 208 seeks to 
restrict planning obligations to those that are 
agreed with the planning authority, and to remove 
the proposal that developers and landowners may 
unilaterally propose planning obligation terms. On 
the definition, it is possible for someone to place 
an obligation on themselves; when they undertake 
something, they will then be obliged to carry it out 
if they sign up to the agreement. 

In England, where the option to propose a 
unilateral obligation is available under the Town 
and Country Planning Act 1990, such obligations 
are often put forward by developers for use at 
appeal hearings. They can be a useful means of 
resolving a stalemate in negotiations—for 
example, when there is a dispute with the planning 
authority over conditions, or to meet an objection 
on a planning appeal. Unilateral undertakings can 

allow the applicant to enter into an obligation to 
deliver certain benefits, typically in relation to 
improved infrastructure such as roads, which can 
then enable planning permission to be granted by 
the planning authority. 

Our reforms in the Planning etc (Scotland) Bill 
aim to make the planning system in Scotland 
fairer, more efficient and more effective. Unilateral 
obligations will not always be the most appropriate 
course of action, so we will issue guidance on their 
use. 

By removing from the bill the option of unilateral 
planning obligations, amendment 208 would 
remove a valuable avenue for achieving an 
equitable conclusion to a planning application that 
might otherwise remain in stalemate. I therefore 
ask the committee to reject the amendment. 

Patrick Harvie: I accept the minister’s comment 
that unilateral obligations might be a useful way of 
resolving a stalemate, but I am still concerned that 
they might resolve it by giving too much flexibility 
on one side and not enough on the other, so I will 
press the amendment. I am sure that there will be 
another glorious defeat, but I might come back at 
stage 3 with another stab at the issue in relation to 
the guidance that the minister intends to produce. 

The Convener: The question is, that 
amendment 208 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  

I am sorry, but we will need to rerun that vote as 
one member failed to vote. 

Scott Barrie: Was it me? I pressed my button. 

The Convener: The question is, that 
amendment 208 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Harvie, Patrick (Glasgow) (Green) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Marwick, Tricia (Mid Scotland and Fife) (SNP) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 1. 

Amendment 208 disagreed to. 

The Convener: To avoid the need to rerun any 
other votes, I remind members that they should 
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wait until the division has been called before they 
press the button. They should then ensure that 
they have pressed the button and that the little 
light has come on. 

Amendment 209, in the name of John Home 
Robertson, is in a group on its own. 

John Home Robertson: Amendment 209 is a 
probing amendment that was suggested by the 
Royal Town Planning Institute in Scotland. The 
amendment would insert a specific provision for 
the legitimacy of contributions in kind—in the form 
of land—in the definition of what may be required 
as a planning obligation. 

As the bill stands, subsection (3) of section 22, 
which would substitute section 75 in the 1997 act, 
refers to payments by developers to go towards 
infrastructure costs for roads, schools and so on. 
The term “payment” might normally be assumed to 
refer to a financial transaction. In some cases, it 
might be entirely appropriate for the developer to 
make a contribution in kind, such as in the form of 
sites for affordable housing—an issue that is close 
to my heart and which I will continue to remind the 
minister about from now until doomsday or, 
preferably, until she sorts out the problem. 

It may well be that the term “payment” in 
subsection (3) covers such contributions in kind in 
the form of land. If that is the case, amendment 
209 is unnecessary. Perhaps the minister can 
clarify that point. The amendment is a probing 
amendment. 

I move amendment 209. 

Johann Lamont: Amendment 209 seeks to 
provide that a possible condition for inclusion in a 
planning agreement could be that the title to land 
or property will be transferred. For example, a 
developer might be required to transfer land to a 
registered social landlord for use for affordable 
housing or to provide a school building for a local 
authority. Such transfers already occur under 
existing section 75 agreements and local 
authorities already have general powers to enter 
into agreements to acquire land. 

In principle, as part of our aim to make the 
planning system more streamlined and efficient, 
we wish to avoid inserting unnecessary lists of 
conditions into primary legislation. Amendment 
209 would make no material improvement to the 
operation of the planning system. Therefore, I ask 
the committee not to support it. 

The Convener: I invite John Home Robertson to 
wind up the debate and to say whether he will 
press or seek to withdraw amendment 209.

John Home Robertson: I am grateful for that 
explanation. I am happy to seek to withdraw the 
amendment. 

Amendment 209, by agreement, withdrawn. 

Section 22 agreed to. 

Section 23—Good neighbour agreements 

The Convener: Amendment 196, in the name of 
Sandra White, is in a group on its own. 

Ms White: Amendment 196 is a probing 
amendment, the purpose of which is to seek 
clarification from the minister. Like Patrick 
Harvie—who had concerns about the term 
“unilateral obligation”—I have concerns about the 
term “obligation”. As members will recall, when I 
was a member of the committee, I looked forward 
to seeing the provisions on good neighbour 
agreements as I had lots of questions to ask about 
those. The resolution in the bill is a good way of 
going forward, but I fear that the term “obligation” 
will give false promises and false hopes to the 
communities who enter into such agreements. 
That is why I propose the word “contract” as an 
alternative. 

Perhaps the minister can clarify whether 
community bodies can actually enter into a 
contract. I have suggested use of the word 
“contract” because if community bodies can enter 
into a contract under legislation, it would be much 
stronger and would give them more rights than an 
obligation. Under proposed new section 75F, on 
good neighbour agreements and appeals, 
community bodies can appeal if they have entered 
into the obligation or contract. 

I move amendment 196. 

11:30 
Johann Lamont: Before I comment on 

amendment 196, I will take a moment to clarify 
how I foresee good neighbour agreements 
operating. The general approach to using good 
neighbour agreements will be set out in guidance 
and secondary legislation—we will consult on 
those measures. The bill creates just the basic 
framework for their use. It would be fair to say that 
it is a stronger position than a contract. 

Good neighbour agreements are one way in 
which communities can have a stronger say in 
how a development will operate. They will do that 
by setting some ground rules about how a 
particular development will proceed. That might 
include the way information about a development 
can be provided to the community and it might 
help to resolve disputes without necessarily 
involving the planning authority. A good neighbour 
agreement might enable more information to be 
given to the community about how a site operates, 
what materials are stored, and what procedures 
arise in the event of an emergency, or perhaps 
allow access to the site so that there is greater 
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understanding about the activities that are taking 
place. 

It is crucial that an agreement will, once it has 
been registered, be binding on successors in title. 
Good neighbour agreements are therefore not 
about developers paying lip service to standards 
before they receive planning consent; the 
agreements would be enforceable by the 
community concerned. 

Good neighbour agreements are just that—they 
cannot be imposed on either party and will not be 
appropriate in every case. However, where there 
is a shared commitment to develop a framework 
for operating a site—perhaps through pre-
application consultation—the provisions should 
have real potential to ensure that communities get 
to play the stronger role that many would like in 
developments that affect them. 

It is not about the community taking over the 
enforcement responsibilities of the planning 
authority. The planning authority should continue 
to ensure that, in granting permission for a 
development, appropriate conditions are in place 
to ensure that the development can proceed 
without unacceptable impacts on the community or 
the environment. The responsibility for 
enforcement will remain with the authority. The bill 
adds to the tools that will be available to the 
planning authority to ensure that enforcement 
measures are effective. I propose to write to the 
convener during the next week to set out in 
greater detail how I envisage good neighbour 
agreements will work and the circumstances in 
which they might be used. 

Amendment 196 seeks to alter the terms of our 
provisions on good neighbour agreements to refer 
to “contracts” rather than “obligations”. Although 
that seems on the face of it to be a minor technical 
adjustment, it is not one that we can support. 
Although all contracts will be obligations, not all 
obligations will be contracts. Contracts are 
agreements that are entered into between two 
parties and are enforceable only by those parties 
against each other. We want good neighbour 
agreements to have the potential to be 
enforceable not just against the original parties 
that enter into them but against their successors in 
title. The bill describes the provision for a person, 
by agreement, to enter into an obligation, which is 
the correct term to use since it includes 
responsibilities falling upon future owners of a site, 
not just those who were originally party to the 
agreement. I therefore recommend that 
amendment 196 be rejected. 

Ms White: I take on board what the minister 
said, and she has clarified the points that I asked 
about. I will not press amendment 196 today, but I 
hope to come back with an updated amendment at 
stage 3. 

Before I finish, I would like to thank the members 
and clerks for all the work that they have done to 
help me to understand and lodge amendments. 

Amendment 196, by agreement, withdrawn. 

The Convener: Amendment 197, in the name of 
the minister, is grouped with amendment 198. 

Johann Lamont: Good neighbour agreements 
are intended to improve communication between 
communities and those who undertake 
developments. Although they are voluntary 
arrangements, once they are recorded in the 
register of sasines or registered in the land 
register of Scotland, they will be binding on 
successors. 

It is important that the agreements are seen to 
be fair, and that arrangements for entering into 
them are clear to all parties. Amendment 197 will 
ensure that one party to a good neighbour 
agreement cannot seek to increase the obligations 
on another party once the agreement has been 
made. 

We have confirmed that the parties to a good 
neighbour agreement should have equal rights of 
appeal. It is equally important to ensure that one 
party is not, having entered into the agreement, in 
a position to increase the obligation on another. 
That is why we have lodged amendment 197, 
which will prevent any unreasonable shift in the 
terms of the agreement. I therefore urge the 
committee to accept the amendment. 

Amendment 198 is intended to ensure that 
parties who have entered into a good neighbour 
agreement have equal rights of appeal when 
issues about modifying or discharging the 
agreement arise. At present, the bill provides that 
changes can be made only by agreement between 
the main parties or, where agreement cannot be 
reached, following application to the planning 
authority. The decision of the planning authority or 
its failure to respond can be challenged by appeal 
to Scottish ministers, but only by the applicant and 
not by the other party. The committee was 
concerned about that at stage 1; I am grateful to 
members for signalling concern about the bill’s 
current drafting. It is right that both parties to a 
good neighbour agreement should have equal 
rights to appeal, so amendment 198 will deliver 
that. I therefore recommend that the committee 
accept amendment 198. 

I move amendment 197. 

Amendment 197 agreed to. 

Amendment 198 moved—[Johann Lamont]—
and agreed to. 

The Convener: Amendment 210, in the name of 
Donald Gorrie, is in a group on its own. 

Donald Gorrie: This is not a third-world-war 
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type of amendment, and I hope that the committee 
will think that it is worth while. 

Amendment 210 seeks to include within good 
neighbour agreements projects or opportunities to 
make better use of open space, and to keep or 
improve sports facilities. Most urban areas have 
experienced loss of open space to pressures of 
housing, and they have experienced loss of sports 
facilities. We should therefore make it as easy as 
possible for communities to retain their open 
spaces and sports facilities and to develop them 
further. 

There are very good examples of unused open 
spaces being developed for play activities such as 
sports and children’s playgrounds, or just to be 
attractive open space. I recently, on behalf of an 
organisation to which I belong, gave out plaques 
to acknowledge good developments in 
Broomhouse in Edinburgh, Stevenston in 
Ayrshire—where a very good skate park has been 
created—South Ronaldsay and Tiree. The issue 
affects urban and rural areas. We should make it 
easier and more attractive to safeguard and 
promote good open spaces and sports facilities. 

Amendment 210 would have councils notify 
people when a good neighbour agreement has 
come into effect. The groups or individuals that are 
interested in making better use of open spaces 
and sports facilities could then get together and 
work to achieve that. I hope the amendment will 
commend itself to the committee. 

I move amendment 210.  

Johann Lamont: First, I want to make it clear 
that I did not at any stage say that we would not 
be able to define the community or would not be 
able to identify where the community was. I 
recognise the importance of communities 
throughout Scotland in all their diversity, which is 
why they are at the heart of the process, through 
community engagement. It is not impossible to do 
that. It is important that community engagement is 
recognised as engagement with the community in 
all its diversity and that, as was mentioned earlier, 
a tick-box approach is not taken. 

Amendment 210 seeks to restrict the potential 
loss of open space and recreational facilities by a 
process of encouraging community bodies to enter 
into good neighbour agreements. Of course, good 
neighbour agreements are seen as an agreement 
between an applicant and the community in 
relation to a particular development, but the 
appropriate means of controlling or restricting the 
loss of recreational land and facilities is through 
the development plan, which will give communities 
and the land greater protection than will a good 
neighbour agreement. 

Draft Scottish planning policy 11, which covers 
provision of open space, is currently out for 

consultation. It will require planning authorities to 
take a strategic approach to protecting and 
enhancing open space provision by ensuring that 
authorities audit the facilities in their area, develop 
a strategy for use of open space and protect it in 
the development plan, the creation of which will, of 
course, engage the local community. Amendment 
210 would undermine that strategic approach and 
fails to recognise the important role that an up-to-
date development plan will have in protecting 
valued and functional open space. In the light of 
that and the terms of draft Scottish planning policy 
11, the amendment is unnecessary and I 
recommend that members not support it. 

Donald Gorrie: I am obliged to the minister for 
the enlightenment that she has provided on the 
issues, but I still feel that the idea is worth 
promoting. It may be that if amendment 210 falls 
today, a similar amendment could be lodged at 
stage 3 to ensure that, under development plans, 
councils pay particular attention to the issue. 
Having open spaces, sports facilities and 
constructive things for young people to do is very 
much at the heart of the solution to problems in 
our communities. Therefore, such matters should 
get preferential treatment rather than be covered 
by the rules and laws in general. It is a helpful 
idea, so I will press amendment 210. 

The Convener: The question is, that 
amendment 210 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

The Convener: The result of the division is: For 
0, Against 6, Abstentions 3. 

Amendment 210 disagreed to. 

Section 23, as amended, agreed to. 

Before section 24 

The Convener: Amendment 149, in the name of 
the minister, is in a group on its own. 

Johann Lamont: Amendment 149 will give 
planning authorities the power to issue a fixed-
penalty notice as an alternative to prosecution for 
certain breaches of planning control when a 
developer has failed to comply with the conditions 
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of either an enforcement notice or a breach of 
condition notice. Planning enforcement is often 
viewed by the public as a lengthy and unwieldy 
process and we are committed to introducing 
measures to encourage more effective, proactive, 
efficient action. Although prosecution will still be 
the first option for major breaches, fixed-penalty 
notices will give planning authorities a fast, 
effective alternative to deal with the majority of 
such cases. 

I move amendment 149. 

Patrick Harvie: On the face of it, the proposal 
seems like a good idea, but I ask the minister to 
address my concern that it might simply be seen 
as an additional cost for developers to bear and 
that they might be happy to pay the charge. Will 
the threat of a fixed-penalty notice be sufficient 
disincentive to developers to ensure that the 
notices do not have to be issued too often? 
Obviously, it would be better not to have to use the 
mechanism at all. 

11:45 
Tricia Marwick: I have a slightly different 

concern on the matter. I seek an assurance from 
the minister that fixed-penalty notices will not be 
used when a case could be taken against 
someone. The minister talks about the speedy 
resolution of cases, but my experience is that 
developers have lots of money. I do not want 
serial fixed-penalty notices to be issued because 
that situation, in effect, would allow the developer 
to pay a bit of money and continue to fail to 
comply with the conditions that have been set. 

I seek an assurance from the minister that the 
Executive does not see fixed-penalty notices as an 
alternative to legal action. Will a contractor or 
developer who is in breach—perhaps repeatedly 
in breach—of their planning conditions not get off 
with a fixed-penalty notice? Will sanctions be 
taken against them? 

Dave Petrie: What is the destination of revenue 
from fixed-penalty notices? Will the money go to 
the planning authority or to the Executive? 

The Convener: I welcome amendment 149 on 
fixed-penalty notices. Much has been said this 
morning about the need for a sense of fairness 
and justice in the planning system. For far too 
many communities, their experience of the system 
is one in which they have been let down, 
particularly when an application has been granted 
and the developer regularly ignores the planning 
obligations that have been placed upon it. 

The ability of local authority planning 
departments to swiftly issue fixed-penalty notices 
will make a difference. Communities will see that 
authorities are taking action speedily against 

developers and the developers will know that such 
action is being taken against them. The provision 
will go a considerable way to rebuilding confidence 
in the system. For those reasons, I welcome 
amendment 149. 

Johann Lamont: I share the convener’s view on 
the critical role of enforcement in the planning 
process. I reassure all members that the intention 
behind fixed-penalty notices is not to make life 
easier for developers but to recognise the 
concerns of planning authorities. They have 
expressed concern that prosecutions can be a 
lengthy and expensive process and that any fine 
that is imposed on a developer can be less than 
the costs that are incurred by the authority. 

In certain circumstances, authorities have been 
unwilling to pursue cases in which prosecution is 
seen as an excessive reaction to the situation. 
However, when an authority decides not to 
prosecute and no alternative course of action is 
available, the visibility of enforcement is lost. I take 
the point that a developer may simply write the 
cost of X number of fixed-penalty notices into their 
business plan. However, in the bill, we are talking 
about culture change. The challenge for 
developers is not to get into the position in which 
enforcement action needs to be taken against 
them. 

It is not compulsory for a local authority to take 
the route of issuing a fixed-penalty notice. The 
provision is aimed at speeding up the process, but 
the choice of route will remain at the local 
authority’s discretion. If the authority judges 
prosecution to be more appropriate than issuing a 
fixed-penalty notice, it can pursue prosecution. 

The revenue from fixed-penalty notices will go 
not to the Executive but to the planning authority. I 
may not have thought of saying that earlier. I resist 
the temptation to say anything other than that the 
revenue will remain with the planning authority. 

We are keen to ensure that the level at which a 
fine is set should reflect any previous 
contravention of planning controls. Amendment 
149 makes provision for the amount of the fixed-
penalty notice to be set out in regulations and for it 
to be varied on a case-by-case basis. That will 
enable ministers to set out in regulations an 
incremental scale of fines that will reflect the 
developer’s previous fixed-penalty notices or 
prosecutions. 

As I have said, enforcement seeks to deal with 
those who are in contravention of their planning 
conditions and to deter those whose practice it is 
to build payment of fines into their business plan. 
Again, we want to focus on the practices of good 
developers, which are about embracing culture 
change and doing what they say they will do in 
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relation to the developments for which they have 
been granted permission. 

Amendment 149 agreed to. 

Sections 24 and 25 agreed to. 

After section 25

The Convener: Amendment 211, in the name of 
Donald Gorrie, is in a group on its own. 

Donald Gorrie: We all agree that enforcement 
is important but that it is not done satisfactorily at 
the moment. In the pamphlet that I wrote about 
planning, I suggested a new court system to deal 
with planning and the environment, but I was told 
that it was not legitimate to put that into the bill, so 
the minister will be pleased to hear that I did not 
manage to lodge an amendment to try to achieve 
that. 

Amendment 211 seeks to ensure that the 
existing law, strengthened by the measures that 
the minister is putting in place, will be taken 
seriously. My proposal is that the Lord Advocate 
produces an annual report that states how many 
cases relating to enforcement were reported to the 
procurator fiscal in each area, how many of those 
cases went to court, how many of them produced 
a conviction and what penalties were imposed. 
Such reporting is already done in several areas of 
the law, either annually or in response to 
questions. 

The production of an annual report would help to 
encourage the planning authorities to pursue 
enforcement and it would encourage the courts to 
take it seriously. At the moment, some courts do 
not take planning enforcement seriously because 
it is difficult and some procurators fiscal shy away 
from it. If we ensure that people take it seriously, 
that would greatly encourage people to believe in 
the planning system. The point has just been 
made that, quite rightly, there is not adequate 
belief in the enforcement part of the planning 
system. I hope that my idea will commend itself to 
the committee and the minister. 

I move amendment 211. 

Christine Grahame: I wonder what precedent 
the amendment would open up. Should we ask the 
Lord Advocate to report annually on the number of 
breach of the peace cases? Amendment 211 
would require the Lord Advocate to report as 
follows: 

“(a) details of how many— 

(i) cases are referred to the Procurator Fiscal under this 
Part, 

(ii) how many of those cases proceed to court, 

(iii) how many of the cases which proceed to court result 
in convictions, and 

(b) for each conviction, details of the penalty imposed.” 

Why should one criminal offence be selected for 
such reporting? We are all assiduous MSPs and, if 
we want to find out that information, we can ask 
parliamentary questions or submit a freedom of 
information request. 

I apologise to Donald Gorrie, but I think that his 
proposal is unworkable and bureaucratic. If we 
start to ask the Lord Advocate for such 
information, we could ask him to report on lots of 
other things. 

Johann Lamont: Amendment 211 would 
require the Lord Advocate to report annually to 
Parliament and the Scottish ministers the number 
of cases that planning authorities referred to 
procurators fiscal under part VI of the Town and 
Country Planning (Scotland) Act 1997 and the 
outcome of those cases. Part VI of the 1997 act 
deals with planning enforcement. 

We do not consider that the provision of such 
information would serve any useful planning 
purpose. The number of cases that are referred to 
procurators fiscal varies greatly from year to year 
and from one authority to another for a wide 
variety of reasons. The decision to prosecute an 
individual case is based on the circumstances that 
apply to it and, when a prosecution results in 
conviction, the fine that the court sets is also 
influenced by factors that are specific to the case. 
Also, we hope that the effective use of fixed-
penalty notices will have an impact on 
prosecutions. 

Section 147 of the 1997 act requires planning 
authorities to maintain a register of enforcement 
action, which must be available for public 
inspection. The information to be contained in the 
register may be prescribed by Scottish ministers 
and we might wish to consider stating in guidance 
that the details of any court action that relates to 
enforcement should be recorded. That would 
perhaps give the required information. 

A report in the format that the amendment 
proposes would not be of great use in showing 
planning authorities’ success or otherwise in 
enforcing planning controls. I therefore ask the 
committee not to support amendment 211. 

Donald Gorrie: The latter part of the minister’s 
speech might have been helpful in that, if there are 
better ways of producing the information, they 
should certainly be pursued. However, despite the 
argument that what amendment 211 proposes 
would be laborious and bureaucratic, I believe that 
it would be no more bureaucratic for the Lord 
Advocate to produce the information once a year 
than it would be for him to do it in response to an 
MSP’s question, which might happen more than 
once a year. If MSPs knew that the information 
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was coming once a year, they would not have to 
bother with questions. 

A planning bill should provide for reporting on 
planning decisions, purely because it is a planning 
bill. In other areas, evidence that is provided by 
ministers regarding the number of cases referred 
and their outcomes is very helpful in showing that 
the Government machine takes the issue 
seriously. If the committee were to agree to the 
amendment, the requirement on the Lord 
Advocate to report annually would be on the face 
of the bill, which would signal to the community at 
large that enforcement is being taken seriously. At 
the moment, the public quite rightly do not think 
that that happens. I still think that this is a good 
idea and I press amendment 211. 

The Convener: The question is, that 
amendment 211 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
0, Against 9, Abstentions 0. 

Amendment 211 disagreed to. 

Section 26—Tree preservation orders 

The Convener: Amendment 150, in the name of 
Robin Harper, is grouped with amendments 212, 
151 to 153, 213 and 214. I welcome Robin Harper 
to the committee and invite him to move 
amendment 150 and to speak to all the other 
amendments in the group. 

Robin Harper (Lothians) (Green): Thank you 
and good morning. I declare an interest: I am a 
member of the Woodland Trust, if I am up to date 
with my subscriptions. 

The effect of the amendments in the group 
would be to place a very minor duty on the 
Executive to keep a register of Scotland’s 100 
identified heritage trees—although I hope that we 
will find some more—and to make such 
regulations as might provide for their continued 
preservation, maintenance and protection. 

Our key message is that if we do not do 
something now, we will continue to lose some of 
our most important heritage trees for future 
generations. The Scottish Parliament has a real 
opportunity to lead the United Kingdom in 

following examples from Europe and safeguarding 
an exceptional element of our natural heritage. 

The tree protection order system is mainly 
reactive and cannot address the problem. A 
register would pre-empt the threats to our most 
important trees. Heritage trees provide a living link 
to Scotland’s history and culture and have 
tremendous potential value for tourism and 
education. During the past two years, we have lost 
the Strathleven or Dumbarton oak, which was 
around at the time of James IV, the Newbattle 
abbey sycamore and the wishing tree of Argyll 
through vandalism and poor maintenance. They 
could have been protected if we had had the 
regulations that I am proposing. 

Sweden is investing £35 million in an action plan 
for trees with high conservation value and Poland, 
Germany, France, the Czech Republic and Spain 
have national lists of protected trees. 

My amendments are supported by the 
Arboricultural Association, the Woodland Trust, 
the ancient tree forum, and the Tree Council. They 
are also supported in principle by the Forestry 
Commission Scotland and Historic Scotland.  

There is a proposal that the historic parks and 
gardens inventory be given statutory protection. 
Why not extend that to a register of heritage 
trees? 

There are many reasons for supporting the 
proposal. First, it would provide a mechanism for 
identifying and giving statutory recognition and 
protection to trees of national importance. 
Secondly, a national register would promote a 
consistent, proactive management approach. 
Thirdly, a statutory register could provide a means 
of better access to advice and grants for owners. 
Fourthly, it would bring Scotland into line with 
many European countries that have tree registers 
and strong protection for their nationally important 
trees. Fifthly, a register could be used to promote 
exceptional trees to attract national and 
international visitors. Such a tree is the Fortingall 
yew, which is already well visited. Sixthly, a 
register would require owners to give prior 
notification of intended work. That is important 
because, by the time a TPO is served, it is often 
too late and the work that has been done on the 
tree might have damaged it. The TPO system was 
not designed to manage proactively and promote 
heritage trees; it is used simply when a tree is at 
risk. We do not think that that is enough. Many of 
the trees that are lost to vandalism and 
inappropriate management would not be protected 
through the TPO system. Finally, the TPO system 
is compromised by a lack of resources. A register 
would allow the prioritisation of Scotland’s most 
important trees.  
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We have been careful not to place too much 
detail in the amendments, for the benefit of the 
Executive. If the proposals are accepted, it will be 
open to the Executive to tak tent of them and to 
pursue the matter in any way that it thinks would 
be productive. However, we think that there should 
be a duty on the Executive to keep a register of 
the 100 trees that are of huge historic value to 
Scotland. 

I move amendment 150. 

12:00 
John Home Robertson: Perhaps I should make 

the obvious distinction between what Robin 
Harper is talking about now and the problem with 
trees and high hedges in residential areas that we 
were talking about earlier. I like the initiative that 
has been suggested and my heart tells me that it 
is the right thing to do. I make that point not only 
as a former minister with responsibility for forestry 
but as someone who has taken an interest in 
trees, and particularly in heritage trees, for a long 
time. There are quite a few heritage trees in my 
constituency, including the great yew at Ormiston.  

My heart tells me that this is the right thing to do 
but my head says, “Be careful.” The Scottish 
Parliament is a powerful body but I do not think 
that it is in our gift to amend the laws of nature. I 
would love to be able to abolish mortality—for 
some of us, if not for all of us—but, whether we 
like it or not, we must accept that trees, like the 
rest of us, are living beings that will drop dead at 
some point. We need to face that fact. So much 
managing to try to protect trees can be done, but 
there comes a point at which the more relevant 
activity is to try to propagate from the tree to 
ensure that the species continues rather than 
trying to shore up something that is dying or dead. 
We need to be realistic. 

I hope that the minister will be able to help us 
with the issue. There are some important heritage 
trees in various parts of Scotland that are valuable 
to their local communities and are assets for the 
nation in their role as tourist attractions. Robin 
Harper referred to the Fortingall yew, which is 
supposed to be the oldest living organism in 
Europe, if not the world—or something like that. It 
would be wonderful if it could be preserved 
forevermore, but that might not be physically 
possible.  

Robin Harper: May I— 

The Convener: Mr Harper, I know that it is 
some time since you last visited a committee, but 
you will get a chance to respond when you wind 
up the debate on the group of amendments.  

Dave Petrie: With my party’s new logo, how 
could I resist a debate on trees? 

There is a great deal of merit in Robin Harper’s 
proposals, but I have one fear. Having heard what 
he said about tree preservation orders, I am 
interested to know whether the trees that he has in 
mind are currently covered by TPOs. If they are, 
we could be in danger of duplicating the provisions 
and there might be more merit in amending the 
current TPO legislation. On security, I will be 
interested to hear how such trees would be 
protected any more than other trees that might be 
subject to vandalism.  

Euan Robson: I have considerable sympathy 
with the spirit of the amendments. It is important 
that we protect these hundred or couple of 
hundred trees. The amendments seek to set up a 
register of trees. That is fine and I have no 
problem with that. However, a register per se will 
not protect trees. Robin Harper suggested that the 
register would protect trees against vandalism. 
However, the idea that a vandal will consult the 
register and think, “Oh, I had better not attack that 
particular tree,” does not hold much water. 

The register might seek to protect against 
inappropriate maintenance of such trees, but there 
is something missing from the amendments, in 
that they do not will the means. In other words, if 
we set up a register—which, incidentally, could be 
drawn up quite adequately by another body, 
perhaps with Scottish Executive funding—what will 
happen then? Yes, the register would provide a 
good reference point and I do not dispute that it 
could help to develop tourism. However, the 
amendments would not advance the protection of 
trees, because we would come out the far end of 
the process saying, “Oh well, we are back to the 
tree preservation order.” What has not been 
grasped is the need for a further stage that wills 
the means to ensure the protection of the trees. 

Frankly, I am in two minds about the 
amendments. Although I very much welcome the 
register as a good idea with which I have no 
particular difficulty, it would not deliver the 
necessary protection, which is the fundamental 
point. 

Tricia Marwick: I should perhaps declare an 
interest. Members may recall that organisations 
that wanted the bill to be amended to provide for a 
register of trees had an exhibition in the garden 
lobby a few months ago. Members may wish to 
know that I won the tree that was on offer and 
have already received that gift. 

Christine Grahame: Is it still alive? 

Tricia Marwick: I can assure the organisation 
that gave it to me that the tree is indeed still alive. 
It is in my garden. It is referred to by the family as 
“the ugly tree”. Nonetheless, I love it dearly and it 
will be protected by me. 
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Having declared that interest, let me say that I 
genuinely support the amendments in the name of 
Robin Harper. Scotland has a number of trees that 
are of great importance, but we do not have a 
register of where they are. Local people may know 
about such trees, but nobody else does. A register 
would highlight the trees that we have and would 
be an attractive proposition for tourists who want 
to look at them. 

I feel strongly that we need to deal with the fact 
that such trees have no greater protection than 
any other tree. Trees such as the Fortingall yew 
and the many other important trees that we have 
in Scotland need to be offered a greater 
prioritisation of protection. The register would do 
that because it would focus minds on how 
important such trees are to our countryside and to 
our urban communities. They are part of our 
history and culture; they are unique; and they are 
living organisms. We must do all that we can to 
protect them. 

If members are saying that the proposals are not 
the right way to protect trees, I say to them that 
the current arrangements are surely not right 
either. People seem to be defending 
arrangements under which we could lose the 
Strathleven oak. We have lost the Newbattle 
abbey sycamore and the wishing tree of Argyll. I 
am not saying that a register would solve 
everything, but it would focus attention on and 
prioritise our most important trees. Therefore, I 
urge members to support the amendments. 

Patrick Harvie: I welcome the spirit of Robin 
Harper’s amendments. He talked about the need 
to protect proactively specific heritage trees. We 
make distinctions in our built heritage in treating 
different buildings in different ways, according to 
their cultural, historical or aesthetic value, and it is 
reasonable to make similar distinctions with trees. 
As Robin Harper said, we are talking not about 
imposing a huge, burdensome task, but about a 
relatively small and manageable number of trees. 

A register is clearly the correct starting point. 
Euan Robson may be right—there may be room 
for including additional duties in the bill so that 
requirements are placed on local authorities to be 
proactive in caring for and protecting trees, but 
those duties can be added at stage 3. I hope that 
the minister is open to the proposals and says 
something positive about them or about what the 
Executive will do to address the matter. 

Christine Grahame: Tree lovers are coming out 
of the closet. I get dismayed at the destruction of 
trees. Tree preservation orders are often not worth 
the paper they are written on. Developers simply 
chop down trees and then say, “Do what you 
like—they’re down,” or individuals chop them 
down deliberately or because they do not know 
any better—developers usually do know better—

and nothing can be done about what has 
happened. I have planted many trees and am 
content with the proposals. 

I am interested in amendment 153, which 
mentions trees or woodlands that “contribute to 
biodiversity.” Last week, we discussed high 
hedges in urban areas and people who buy flats, 
at the back of which are old drying greens with 
trees, birds, squirrels and so on. As a result of 
having seen garden makeover programmes, the 
first thing that some of those people want to do is 
to chop down the trees, put up wicker fencing, lay 
patios, bring in heaters and generally destroy 
things. Contributing to biodiversity is not only an 
issue in rural areas; it is also an issue in urban 
areas, where people should not chop down trees 
that are good for the environment.  

I am pleased that the proposals have been 
made and wish that I had thought of them. The 
amendments are sweet and interesting and 
everybody should support them. 

Johann Lamont: Sweet and interesting as I am, 
I always aim to be helpful, as John Home 
Robertson knows. I say to Patrick Harvie that I 
strive to be positive in everything that I do, and I 
hope that Robin Harper will realise that there are 
positive elements in what I have to say. All of us 
are signed up to the general position on trees that 
has been outlined. 

Amendment 150 seeks to extend to Scottish 
ministers certain duties of planning authorities in 
relation to trees, including the existing statutory 
requirement on planning authorities to ensure that, 
whenever it is appropriate, in granting planning 
permission for any development, adequate 
provision is made by the imposition of conditions 
for the preservation or planting of trees. It is 
reasonable that the same requirement should be 
placed on Scottish ministers where they are 
making the final decision on a planning 
application. 

Amendment 150 also seeks to place duties on 
ministers to make, revoke and review TPOs. 
Scottish ministers already have the power to make 
and revoke a tree preservation order where doing 
so is expedient, although they would become 
involved only in exceptional circumstances where 
there are strong and compelling grounds to justify 
their action. It would not be appropriate for 
ministers to be responsible for reviewing TPOs, as 
that is part of the planning authority’s wider role in 
relation to trees and landscaping. Therefore, I do 
not support that aspect of the amendment and 
recommend that it be withdrawn so that we can 
give further consideration at stage 3 to the first 
duty—to ensure, whenever it is appropriate, that in 
granting planning permission for any development, 
adequate provision is made by the imposition of 
conditions for the preservation or planting of trees. 
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12:15 
Where it is in the interests of amenity or where 

the trees are of cultural or historical significance, 
amendment 151 would require planning authorities 
always to make a tree preservation order. Such a 
reduction in planning authorities’ discretion would 
undermine their ability to decide on the 
circumstances in which making an order would be 
most effective. I do not believe that amendment 
151 is helpful, so I ask the committee to reject it. 

Amendments 153 and 152 seek to alter and 
extend the circumstances that could trigger the 
making of a tree preservation order. The bill itself 
provides for additional circumstances based on 
“cultural or historical significance.” That provision 
arose from consultation with a wide range of 
stakeholders in 2004 and 2005 and allows for old 
or rare trees, or trees that are connected with 
particular historical events, to have special 
protection. 

On the detail of amendment 153, I believe that 
the provisions in the first new paragraph that the 
amendment proposes to insert in the principal act, 
on  
“the appearance of the locality”, 

are already covered by the existing powers in the 
1997 act in respect of the “interests of amenity”. 
That is a long-standing but broad term, and we 
intend to provide further guidance on its 
interpretation in the future.  

Some of what amendment 153 proposes 
repeats the new provision in the bill on “cultural or 
historical significance”, but the rest of it is new. 
However, I believe that the further criterion on 
“rarity value” is already covered by the provision 
on “cultural or historical significance”, and that 
“biodiversity” is better protected by other policy 
mechanisms or designations such as sites of 
special scientific interest. Therefore, I do not 
consider that the additional provisions are required 
and I recommend that the committee reject 
amendments 153 and 152. 

Amendment 212 seeks to make it a statutory 
requirement for local authorities and Scottish 
ministers  
“in exercising any function in relation to land” 

to 
“have regard to the desirability of preserving” 

protected trees or trees that are  
“contained within a register of trees of special interest and 
… the setting of any such trees.” 

It is a very broad amendment, which seeks to 
make a legal requirement in respect of the sort of 
issue that is normally reserved for planning policy.  

For example, national planning policy guideline 
14, on natural heritage, states: 

“Planning authorities should seek to protect trees, groups 
of trees and areas of woodland where they have natural 
heritage value or contribute to the character or amenity of a 
particular locality.” 

Therefore, although I fully support the principle 
behind amendment 212, the issue is already an 
important national policy objective. Elevating 
consideration of the matter to a statutory 
requirement would prioritise it over the whole 
range of other planning issues that planning 
authorities and ministers need to balance in 
reaching their decisions. I do not consider that 
amendment 212 is appropriate and I recommend 
that it be rejected. 

Amendment 213 seeks to give Scottish ministers 
powers to compile a register of trees of special 
interest and the ability to approve, with or without 
modifications, a register of such trees that has 
been compiled by another person. I consider that 
the new provisions on TPOs in the bill, including 
the one on serving TPOs for historical or cultural 
reasons, offer new opportunities to protect special 
trees and will strengthen the powers of protection. 
In the light of that, I do not consider the case for a 
statutory register of trees of special interest to be 
justified and I recommend that it should not form 
part of the Planning etc (Scotland) Bill. I ask the 
committee not to support amendment 213. 

Amendment 214 seeks to give all trees in the 
register of special trees of interest the same status 
as trees in a conservation area. That would 
require prior consent from the planning authority to 
carry out work on the trees in the register 
regardless of whether the tree was covered by a 
TPO or not. Therefore, the amendment is likely to 
increase significantly the workload of planning 
authorities. As I do not consider that the case for a 
statutory register of trees of special interest is 
justified, and as amendment 214 is likely to 
increase significantly the workload of planning 
authorities, I recommend that amendment 214 
also be rejected. 

Robin Harper: I will go through committee 
members’ comments first. We were very aware of 
the fact that trees die. I do not think that there is 
anything in our proposals to suggest that we 
should prolong the life of trees beyond their sell-by 
date. They do die, and dead trees are sometimes 
quite dangerous. The decision would be subject to 
any regulations that are made, but obviously a tree 
in a dangerous condition must come down.  

On Dave Petrie’s point about the protection of 
trees, it would be open to local authorities and the 
Executive to differentiate. There will be different 
degrees of risk. Some trees are relatively safe 
because they are in full view of the community and 
are unlikely to suffer damage, but other trees are 
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in less secure locations and it would be sensible to 
put fencing around them, for example. It would be 
up to local authorities or the Executive to ensure 
that there is a reasonably regular inspection of the 
trees to ensure that they are not suffering from 
vandalism. My amendments do not contain details 
of what must be done to protect trees because the 
levels of risk are so different. 

Euan Robson is worried that the register would 
not protect trees. It would not protect them 
automatically, but it would allow for the 
development, through regulations, of measures 
that will protect trees in the future. The important 
thing is that the register would give the trees 
status. If we put the trees on a national register, as 
so many European countries have done, they 
would be given status automatically. It would place 
a moral duty on local authorities and would 
encourage tourist boards and others to say, “We 
have this valuable tree in our community. It’s on 
the register. We’re going to use it.” Education 
authorities will say that focusing on local trees is a 
wonderful way of teaching history, biology and so 
on. 

I thank Tricia Marwick and Patrick Harvie for 
what they said in support of the amendments. The 
Executive has given detailed responses and I 
have been invited to withdraw amendment 150 to 
give the Executive a chance to come back with its 
thoughts, but I do not see any problem with the 
committee voting on the amendments. 

I am going to make a judgment. I will seek to 
withdraw amendment 150 on the Executive’s 
advice and on the understanding that it will come 
back with proposals on the matter, but I will move 
the rest of my amendments and leave it to the 
committee to decide. 

Amendment 150, by agreement, withdrawn. 

Amendment 212 moved—[Robin Harper]. 

The Convener: The question is, that 
amendment 212 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Petrie, Dave (Highlands and Islands) (Con) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 1. 

Amendment 212 disagreed to. 

Amendment 151 moved—[Robin Harper]. 

The Convener: The question is, that 
amendment 151 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Petrie, Dave (Highlands and Islands) (Con) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 1. 

Amendment 151 disagreed to. 

The Convener: Mr Harper, do you wish to move 
amendment 152? 

Robin Harper: I am getting the picture. I will 
save the committee’s time and not move my other 
amendments.  

Amendments 152, 153, 213 and 214 not moved. 

Section 26 agreed to. 

After section 26 

Amendment 156 not moved. 

Section 27 agreed to. 

Section 28—Assessment of planning 
authority’s performance or decision making 

The Convener: Amendment 138, in the name of 
Christine Grahame, is in a group on its own. 

Christine Grahame: Amendment 138 is a very 
dull little amendment after the tenderness of the 
tree amendments that we have just considered. 
We are back to openness and accountability. 

Section 28 is important because it provides that 
the Scottish ministers may—they are not required 
to do so—appoint a person to assess a planning 
authority’s performance and decision making. If 
this proposal is already buried elsewhere in the 
bill, I did not see it but, frankly, such assessment 
reports and the planning authority’s response to 
them should be in the public domain. Amendment 
138 also picks up my old chestnut—I am back to 
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nuts and chestnuts—about the importance of 
publishing such things electronically so that 
members of the public can read them on the 
internet. 

Picking up on the spirit of Donald Gorrie’s 
amendments, which I was not able to vote for, I 
believe that we need to be open and allow people 
to see what is happening. People should be able 
to see how their local authority has performed if 
such a report has been required by ministers. 
Unless I have missed a similar existing provision—
in which case, I am sure that the minister will tell 
me—I believe that we need to require that such 
reports are published and made accessible to the 
public. I await the minister’s response. 

I move amendment 138. 

Johann Lamont: Amendment 138 would 
require that any document that is provided for in 
the assessment provisions of the bill must be 
published. I fully accept the need for transparency 
throughout the operation of the planning system. 
We certainly expect that assessment reports, the 
responses to them, directions and associated 
documents will be placed in the public domain. As 
official documents, such reports and responses 
will certainly be subject to the requirements of the 
Freedom of Information (Scotland) Act 2002 and 
will be published according to the Executive’s 
publication scheme under that act. 

The assessment provisions are broadly based 
on the provisions for audit reporting by the 
Accounts Commission under local government 
legislation and there is no statutory requirement 
for the publication of reports in that regime.  

As the documents will be placed in the public 
domain, we feel that amendment 138 is an 
unnecessary addition. We also have some 
concerns about its wording. In the interests of 
moving on more quickly, I can look at the issue 
again but I ask Christine Grahame to withdraw 
amendment 138 at this stage. We will look at 
whether there is a substantial issue and, if there is 
anything that we can do to reinforce the provision, 
we can do so at stage 3. 

Christine Grahame: I am content with the 
minister’s response. I think that I might have a 
partial victory—I was frightened to say so in case it 
is taken away from me, but I have said it now—so 
I will seek leave to withdraw the amendment. 

Amendment 138, by agreement, withdrawn. 

Section 28 agreed to. 

Section 29—Fees and charges 

The Convener: Amendment 127, in the name of 
Dave Petrie, has already been debated. Does Mr 
Petrie wish to move the amendment? 

Dave Petrie: I will not move the amendment. 

Amendment 127 not moved. 

Section 29 agreed to. 

Dave Petrie: Convener, can I just make a point? 

12:30 
The Convener: I am afraid that you are not in a 

position to do so, Mr Petrie. I gave you an 
opportunity to move your amendment. All 
members are under an obligation to watch what is 
happening in the committee—I am afraid that you 
chose not to do so. We have moved on and 
agreed the section, so we cannot go back. 

Section 30—Grants for advice and assistance 

The Convener: Amendment 215, in the name of 
Donald Gorrie, is grouped with amendments 252 
and 253. 

Donald Gorrie: Section 30 is welcome in that it 
allows the Scottish ministers to make grants to 
help people to give advice on planning matters. 
Euan Robson and I have lodged amendments to 
ensure that such advice is independent and 
impartial. There might be a point in having other 
people give advice that is not independent and 
impartial, but I think that advice funded by 
ministers should be independent and impartial. My 
amendment 215 would insert into proposed new 
section 253A of the 1997 act the words 
“independent and impartial”. 

Amendment 253, which is more substantial, 
aims to provide for the Scottish ministers to 
establish a fund that would be run by a national 
committee. Local committees would disburse 
grants to people who give advice on planning 
issues. If we are to have the really successful 
planning system that the bill aims to provide, with 
pre-application consultation and consultation 
about plans, the funding of advice will be 
important. The best intentions might be subverted 
if there is not adequate funding. 

The local committees that I propose could give 
grants to groups that would advise people whether 
their contention was of sufficient importance. 
Whether they had a good case could then be 
debated and judged. Where there are competing 
views, the local grant-giving body could support 
both sides if it thought that there was genuine, 
strong local support for them. 

Regardless of whether the minister or committee 
members like amendment 253, the funding of 
advice is important. The bill already acknowledges 
that there should be such funding and my 
amendment seeks to systematise it. I hope that 
members and the minister will support the idea. 

I move amendment 215. 
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Euan Robson: I lodged amendment 252 for 
precisely the reasons that Donald Gorrie 
articulated. If a person or organisation is given 
grant aid, it should be clear that they are offering 
independent and impartial advice. If there is not at 
least a requirement for ministers to “have due 
regard” to that, there is a risk—albeit a small 
one—that money could go to an organisation that 
has a campaigning side to it and takes a particular 
view of how planning might develop. It is important 
that the advice that is given to groups is the sort of 
advice that one would get from citizens advice 
bureaux or Planning Aid for Scotland, whose 
advice is free, independent and impartial. 

In lodging amendment 252, I am attempting to 
do no more than to ensure that, where groups are 
getting advice, the nature of the advice that they 
are given is free, independent and impartial. This 
provision would strengthen the process 
considerably; it would ensure that the argument 
cannot be made that the advice that a group has 
been given comes from any one quarter, has a 
particular slant or comes with a hidden agenda. I 
have lodged amendment 252 for that reason. I will 
be interested to hear what the minister has to say. 

Christine Grahame: I have a surprise for 
Donald Gorrie; I will support his amendment 215. 
It is absolutely fine for the words “independent and 
impartial” to be inserted into the bill. That will make 
things crystal clear. I will not support Euan 
Robson’s amendment 252. In legal usage, the 
phrase “have due regard” is seen as weasel 
words—the meaning is unclear. 

I turn to Donald Gorrie’s amendment 253, on 
assistance to community bodies. I congratulate 
Donald on the work that he has put into drafting 
the amendment, but the system that he proposes 
seems laborious. As in his previous amendments, 
Donald has used the phrase “a substantial 
connection”. I am not sure how that would work in 
practice. 

I seek clarification from the minister on the 
interaction between the provisions of section 30 
and Planning Aid for Scotland, to which Euan 
Robson referred. Surely the purpose of Planning 
Aid for Scotland is to give independent advice to 
communities and individuals. Unless the 
provisions of section 30 relate to Planning Aid for 
Scotland, it would seem that another system is 
being set up. No doubt the minister will provide the 
answer. 

Patrick Harvie: Donald Gorrie’s amendment 
253 goes some way to rectifying the imbalance in 
the resources that are being made available. 
Unlike large-scale developers, community groups 
cannot hire or buy in the advice that they need. I 
would like to see the situation where community 
groups have advice that is on their side—the sort 
of advice that some regard as campaigning. Well 

resourced developers can afford to buy in advice 
and assistance to fight their corner. Communities 
should be able to do the same thing.  

Independence and impartiality are necessary 
because public funding is involved and not 
because those qualities are necessary to serve 
the interests of communities. It is unfortunate that 
advice can be provided only by means of public 
funding, with the requirement for such advice to be 
impartial. I will support Donald Gorrie’s 
amendment 215. If it falls, I will support Euan 
Robson’s amendment 252. 

Cathie Craigie: I will address amendment 215, 
with which I have some sympathy. Section 30 sets 
out that 
“The Scottish Ministers may make grants for the purpose of 
assisting any person to provide advice and assistance”. 

We must ensure that public money is spent in 
such a way that people will get “independent and 
impartial” advice. Those words may not be the 
exact phrase that is required in the bill, but the 
proposal is worthy of consideration. If the minister 
is not minded to accept amendment 215, I hope 
that she will give the proposal further 
consideration. We must ensure that advice is 
“independent and impartial”. If that is stated 
elsewhere in the bill, I will be happy to hear it. 

Johann Lamont: Amendments 215 and 252 
seek to amend ministers’ grant-making powers, 
which are contained in proposed new section 
253A of the 1997 act. I note the welcome that has 
been given to the fact that those grant-making 
powers have been included in the bill. 

Donald Gorrie’s amendment 215 seeks to 
constrain the Scottish ministers to provide grant 
funding to only those persons who provide 
independent and impartial advice on, or 
assistance with, planning legislation. Indeed, that 
is perhaps the point that Patrick Harvie 
highlighted. Euan Robson’s amendment 252 is 
less prescriptive in that it seeks to require that 
ministers should 
“have due regard to the independence and impartiality of 
the person providing advice and assistance.” 

The Executive is currently funding a number of 
work streams that are designed to improve 
participation and performance in the planning 
process. Our core funding of Planning Aid for 
Scotland is helping it to provide the independent 
and impartial advice and assistance that Donald 
Gorrie and Euan Robson are looking for. 

Through our planning development programme, 
we are supporting the modernisation and reform of 
the planning system by identifying local authority 
skills and training needs with a view to improving 
performance. The programme also allows us to 
support activities such as e-planning and the 
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proposed mediation pilot. The provision in the bill 
is therefore intended to provide the flexibility that 
we require to fund a range of activities related to 
the support and improvement of the planning 
service. 

I am concerned that if these amendments are 
agreed to we might not be able to fund activities 
such as training or advocacy through the planning 
system. Although Planning Aid for Scotland 
provides independent and impartial advice, 
ministers might well wish to fund organisations 
that would not necessarily be seen as independent 
and impartial. For example, ministers recently 
funded Friends of the Earth Scotland’s citizens 
environment development and advocacy project 
through the sustainable action fund. CEDA 
provided advice and advocacy support to 
community groups and individuals to get involved 
in the planning process, including support and 
advice on specific applications and public local 
inquiries. Although there are no plans at the 
moment to fund a CEDA-style project, agreeing to 
either amendment 215 or amendment 252 could 
mean that granting funds to such projects would 
be ultra vires. I therefore recommend that the 
committee reject both amendments, although I 
should make it clear that we are aware of and are 
addressing various matters related to the broader 
issue of grant-making powers. 

Amendment 253, also in the name of Donald 
Gorrie, seeks to require the Scottish ministers “to 
establish a fund” so that grants may be made 
“to community bodies in order to ensure that such bodies 
have access to independent and impartial advice and 
assistance in relation to” 

their involvement in development plans, 
development management and appeals. It also 
seeks to require the establishment not only of a 
national committee to oversee the fund, but of 
local committees linked to each planning 
authority—although it does not say who would set 
up these committees or who would form their 
membership. 

I am very concerned that, if amendment 253 
were agreed to, it could lead to an overly 
bureaucratic, cumbersome and costly system for 
granting assistance to communities. The 
amendment also contains the same limiting 
definition of communities that was highlighted in 
discussions of Donald Gorrie’s earlier 
amendments. 

Support is already made available to 
communities to help them engage in the planning 
process through mechanisms such as Planning 
Aid for Scotland. As the bill provides ministers with 
the necessary powers to provide further support 
for communities’ involvement in the planning 
system, I recommend that the committee reject 
amendment 253. 

Donald Gorrie: Christine Grahame and the 
minister touched on how a community body has 
been defined in several of my amendments. I 
should point out that that definition is taken 
straight out of section 23, so I am afraid that it is a 
case of what is sauce for the goose. Moreover, if 
the minister had advised the committee to accept 
and if the committee had voted for my very early 
amendment on local planning forums—it was 
about 50 amendments ago, so you might well 
have forgotten it—the definition of a community 
body would have been sorted out by now. 

However, the serious question is whether advice 
should be independent and impartial. It is good 
that the Executive has supported a group that is 
interested in planning issues but is not 
independent and impartial. Perhaps there should 
be two forms of support, one for anyone interested 
in planning and one that would be independent 
and impartial. 

That said, some groups that get involved in 
planning but are, for example, keen on promoting 
wildlife or whatever it might be are already 
remarkably well funded. They probably do not 
need the funding, whereas community councils 
and people like that who want to fight a local 
planning application or wish to put constructive 
ideas into a development plan need advice, which 
should be impartial and will be helpful to them 
without lining them up with one of the big beasts in 
the planning jungle, who usually support beasts of 
one sort or another. 

We should try out the “independent and 
impartial” proposal. When any fund dishes out 
money, a structure must be in place to enable it to 
do so in a locally responsive way. Amendment 
253, on assistance to community bodies, allows 
for that. If anyone has a better system, let us have 
it. There must be proper funding of community 
bodies, which the minister has started to 
recognise, as there is a provision in the bill about 
it. 

My amendments 215 and 253 are valid and so is 
Euan Robson’s amendment 252. I press 
amendment 215. 

12:45 
The Convener: The question is, that 

amendment 215 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR

Grahame, Christine (South of Scotland) (SNP) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
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Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Harvie, Patrick (Glasgow) (Green) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 1. 

Amendment 215 disagreed to. 

Amendment 252 moved—[Euan Robson]. 

The Convener: The question is, that 
amendment 252 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Harvie, Patrick (Glasgow) (Green) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 1. 

Amendment 252 disagreed to. 

Amendment 253 moved—[Donald Gorrie]. 

The Convener: The question is, that 
amendment 253 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Grahame, Christine (South of Scotland) (SNP) 
Home Robertson, John (East Lothian) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Harvie, Patrick (Glasgow) (Green) 

The Convener: The result of the division is: For 
0, Against 8, Abstentions 1. 

Amendment 253 disagreed to. 

Section 30 agreed to. 

After section 30 

The Convener: Amendment 132, in the name of 
John Home Robertson, is in a group on its own. 

John Home Robertson: Amendment 132 is 
intended to find an honest way to address the 
perceived conflict between the duty of members of 
planning authorities to fulfil their quasi-judicial role 
in making planning decisions and their equally 
important responsibilities as elected 
representatives of their local communities. The 
current situation is fraught with risks of 
misunderstanding, misinterpretation and mischief.  

We have probably all seen situations in our 
constituencies when there is a controversial 
planning application for a site where the elected 
local councillor is a member of the planning 
committee. He or she is in effect gagged, as any 
expression of an opinion, let alone representations 
for or against the application, could be seen as 
prejudgment of the issue, which could be grounds 
for a challenge to the local planning authority’s 
eventual decision. That is all very well, but a 
citizen who is either for or against the proposed 
development often finds it impossible to 
understand why his local councillor, who is usually 
bursting with enthusiasm to comment on local 
issues, suddenly becomes as dumb and 
inscrutable as a Trappist monk. 

I remember a meeting in my constituency when 
some fairly outrageous accusations of collusion 
and self-interest were made about a local 
councillor who has an impeccable record of 
honesty and propriety but was prevented from 
saying anything about the application. It was 
alleged that his silence on the application meant 
that he was in cahoots with the developer. He was 
in fact opposed to the proposal, but he was not 
allowed to say so. However untrue such 
allegations might be, mud can stick. Life is difficult 
enough for local authority councillors nowadays; 
Parliament has a duty to consider the situation and 
try to find a way through it. 

I am pleased to see that David McLetchie has 
joined us. He might have an interest in this 
amendment because he referred to the issue in 
our stage 1 debate on the bill. I hope that he will 
not mind if I quote his wise words. I rarely side 
with David McLetchie, but I will this time. He said: 

“At a local level, the restrictions placed on councillors that 
prevent them from commenting on planning applications 
that affect their communities are unduly onerous … the 
code of conduct for councillors is totally at variance with 
political realities. If local councillors share a community’s 
strong opposition to a development proposal, they should 
be free to represent and articulate their constituents’ views. 
Frankly, it is ridiculous that they are barred from doing so. 

Planning is at the heart of politics. We must not forget 
that fundamental fact when we consider the bill.”—[Official 
Report, 17 May 2006; c 25672.] 
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I endorse those views. That has been my 
experience in my constituency. There is a problem 
and we must find a way of addressing it. 

I submit that we need to find a way to allow 
elected councillors to express their views about 
planning proposals in their wards and elsewhere in 
their area without debarring themselves from their 
rights and duties as members of the planning 
authority. Amendment 132 is intended to provide 
for a review of the code of conduct to address that 
problem. I hope that that is helpful. 

I move amendment 132. 

Dave Petrie: I whole-heartedly support the 
amendment. It makes a lot of sense and I agree 
with what John Home Robertson and David 
McLetchie have said. It is ridiculous and irrational 
for councillors to be restricted in such a way that 
they cannot act in the best interests of their 
constituents. I fully support an amendment along 
those lines. 

Tricia Marwick: I concur with that. There is a 
problem and local councillors will tell you of their 
frustration at feeling debarred from genuinely 
representing the views of their community if they 
are also sitting on the planning committee. I do not 
know what the solution is. John Home Robertson 
has suggested a review of the code of conduct for 
councillors, so perhaps we can get wiser people to 
put their minds to it than those who are sitting 
around this table today, not least the councillors 
who are most affected. 

We need to do something and I urge the 
minister to reflect on the cross-party support for 
such a review; perhaps she could give us some 
comfort that the Executive will address the issue at 
some stage in the near future. 

Patrick Harvie: The amendment is welcome. 
During the course of the bill, we have had several 
debates on the democratic role of elected 
members at local and national levels, about which 
there are different views. Some members have 
made the case that a minister deciding on an 
application that has been called in is preferable to 
a planning official making that decision because 
the minister represents a democratically elected 
authority. However, the minister will not 
necessarily represent the area in question; they 
might have been elected from a completely 
different part of the country from that in which their 
decision will affect people’s lives. It might be 
possible for one contentious planning issue to 
dominate an election and result in a change of 
local councillor, only for the community to find that 
it has elected a representative who is unable to 
help it in any way. Calling for a proper review in 
light of the operation of the bill is the right way 
forward and I am convinced that it will lead to 

recognition that there is a need to revise the 
situation substantially. 

Scott Barrie: John Home Robertson was right 
to raise the issue, which was also raised during 
the stage 1 debate. The issue for the committee is 
how we resolve this difficult problem. Tricia 
Marwick made some salient points in what she 
said about this not being the way to address the 
matter, although it is clear that we have to find 
some way of resolving this intractable difficulty. 
The situation that local authority members find 
themselves in is absolutely ridiculous and I do not 
think that communities understand the legal 
niceties that prevent councillors from making 
public statements. That is the problem that we 
must overcome. I am not particularly bothered how 
we do that; however, it is important that we find 
some way of doing it. We cannot go on with the 
system as it currently is. Our communities do not 
understand why elected members make no 
statements, and elected members are constantly 
being told that, because of their quasi-judicial role, 
they had better err on the side of caution and not 
say anything. That serves nobody’s purpose. 

Cathie Craigie: I have sympathy with 
amendment 132, for the reasons that other 
members have outlined, and I want to hear the 
Executive’s view on the matter. I doubt whether 
we need provision in the bill to allow what John 
Home Robertson requests to happen, although 
there must be a review. The concerns that have 
been raised this morning must be addressed and 
a system must be put in place with which local 
people feel comfortable. Just now, on many 
occasions, people feel that the situation is a cop-
out by the councillors, as John Home Robertson 
described earlier. 

John Home Robertson: Or worse. 

Johann Lamont: Amendment 132 would 
require the Scottish ministers, within one year of 
commencing the proposed new section and 
following consultation with those they consider 
appropriate, to undertake a review of section 7 of 
the “Code of Conduct for Councillors” that has 
been issued under section 1 of the Ethical 
Standards in Public Life etc (Scotland) Act 2000, 
which relates to the ability of councillors effectively 
to represent the electorate on planning matters. If 
necessary, in the light of that review, ministers 
would revise and reissue the councillors code. The 
Executive and I would not downplay the 
importance of the issue. That is reflected in the 
discussion that has taken place already. 

The Executive recognises the difficulty that 
some councils and councillors have had in 
interpreting the terms of the planning section of 
the councillors code; however, I am not yet 
convinced that we need to deal with the matter in 
the bill. I will suggest how it might be dealt with 
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alternatively. The amendment would not 
necessarily address the perceived problem. 

At the core of the planning system is the 
democratic accountability of decision making. The 
importance of that responsibility cannot be 
overemphasised. In coming to a decision, the 
councillor must not have or be seen to have 
prejudged any application before the meeting to 
determine the application. That will help to ensure 
a proper and fair hearing for planning applications. 
It is essential that councillors who make planning 
decisions understand the ethical issues underlying 
the handling of planning matters. Equally, we 
recognise—as I have acknowledged throughout 
the debates on these issues—the critical role of 
councillors in representing their communities. 

That highlights the dilemma that John Home 
Robertson has identified of whether it is possible 
for councillors to take part in the planning process 
if they have a strong view and wish to represent 
and advocate on behalf of their community, or 
whether they should feel unable to make public 
statements—even if they want to—on a decision 
that will be made by the planning authority. That 
dilemma must be addressed. 

The Standards Commission for Scotland 
consulted councils on the issue in 2003 and 
published statutory guidance in 2004 that makes 
clear the rightful role that councillors have in 
hearing concerns and makes suggestions about 
courses of action that would not prejudice their 
involvement in the decision-making process. The 
Standards Commission makes it clear that the 
guidance and the code should be read together to 
provide a complete set of rules and responsibilities 
for councillors. 

The Executive will keep that position under 
review, and it is possible that a wider review of the 
ethical standards regime—to include the codes of 
conduct—could be undertaken in the next year or 
so, once the regime has bedded in more fully. I do 
not consider that amendment 132 is appropriate. 
Nevertheless, we recognise that there is an issue 
and I am more than happy to reflect further on it. I 
do not think that the issue needs to be included in 
the bill; however, we need someone to clarify for 
councillors and local communities what a 
councillor’s role is in informing the planning 
authority of the concerns of their local community. 
I urge John Home Robertson to withdraw 
amendment 132. 

13:00 
John Home Robertson: We have made some 

useful progress in the debate, and I am grateful to 
colleagues from all parties for expressing 
unanimous concern about the dilemma that local 
authorities face under the present circumstances. I 

am grateful for the minister’s reply. She 
acknowledges that the dilemma must be 
addressed and has given more than an indication 
that the Executive is likely to return to the issue. 
Having had that clear statement from the minister, 
it is fair to expect that we will be able to make 
some progress on the issue in the foreseeable 
future. 

The minister is right—as are other colleagues—
in saying that it would be untidy and probably 
inappropriate to put provision for a review into 
primary legislation. Amendment 132 was lodged 
as a vehicle to get a debate on the issue, to give 
colleagues an opportunity to express their 
opinions on the matter and to allow the minister to 
indicate that something will be done about it. It has 
been unanimously agreed that it is a genuine 
problem that needs to be addressed, and I think 
that councillors of all parties and none, all around 
Scotland, would welcome clarification on the point. 

I am grateful to the minister for her undertaking, 
on behalf of the Executive, to look at the issue. 
Under the circumstances, I ask for leave to 
withdraw the amendment. 

Amendment 132, by agreement, withdrawn. 

The Convener: Amendment 216, in the name of 
Donald Gorrie, is in a group on its own. 

Donald Gorrie: I congratulate John Home 
Robertson on amendment 132. My proposed 
specialist advisory groups could include a group to 
examine the code of conduct—an important 
issue—because such work is exactly what I have 
in mind for them. However, I am not trying to 
sneak a vote out of him with that—I know him 
better than that. 

People who know a lot about planning to whom I 
spoke when I was composing a pamphlet on my 
proposed specialist advisory groups thought that 
we should have a better system of advising 
everyone—from the minister down—on the 
various aspects of planning. It is a very complex 
area, so my suggestion is that we create specialist 
advisory groups. Proposed new subsection (6) in 
amendment 216 lists examples of subjects for 
which specialist advisory groups might be created. 
Let us look at those first—I will return to the 
question of who might be on the groups. 

The suggestion has been made that there 
should be a statutory purpose for planning: we 
could get some wise people together to devise 
that. The question of the hierarchy of different 
developments and categories requires more 
detailed work, and there could be a group on that. 
Also, planning policies and guidance can often be 
extremely opaque, so it would be helpful if a group 
of experts could make those clearer. Another 
group might deal with the use of information 
technology in the planning process. Governments, 
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like large commercial organisations, have a 
lamentable record on the introduction of IT and 
often come totally unstuck. We could learn from 
past mistakes and make better use of IT in the 
planning process. 

Amendment 216 lists urban design and 
renewable energy—which, as members know, 
generates political heat as well as power. It would 
be helpful to have good neutral advice on that 
issue. The amendment also mentions green belts 
and affordable housing, which I and other people 
pontificate about, as well as the built and natural 
heritage. 

Those are the sorts of groups that I envisage 
everyone could do with good advice from. Each 
specialist group would consist of some experts, 
some representatives of planning authorities—
councillors and officials—who deal with the 
specific area of work, and people who are 
experienced in giving advice to communities on 
planning issues. The ministers and Parliament 
could suggest other subjects for groups to 
examine and, once a year, the ministers would 
report on how the groups were getting on. If the 
groups were not doing anything, they would say 
why they were not doing anything. 

No doubt, I will be told that my idea would be 
excessively bureaucratic. Nevertheless, I believe 
that there should be skilled advisory groups 
advising people such as ministers, leading 
national and local officials, local groups and MSPs 
who have to make decisions about wind farms or 
whatever. I hope that the idea, if not the 
amendment, will commend itself to the committee 
and the minister. 

I move amendment 216. 

Johann Lamont: Amendment 216 would 
introduce a requirement on Scottish ministers to 
establish specialist advisory groups to investigate 
and report on a range of specified issues related 
to the operation of the planning system, including 
urban design, wind power and the use of 
information technology. The amendment specifies 
that Scottish ministers would prepare and issue an 
annual report to the Scottish Parliament on each 
group’s activities. Where an advisory group was 
not formed for one of the specified topics or if an 
advisory group in a specified area did not 
undertake any work, Scottish ministers would have 
to issue an annual report explaining why. 

The bill will introduce enhanced public 
consultation arrangements in the planning system 
in order to engage with and be informed by 
stakeholders at all levels. A number of similar 
stakeholder advisory groups already exist to 
support specific work in many of the areas that are 
specified in the amendment, such as e-planning. 
Those advisory groups are established—and, 

subsequently, stand down—where there is a 
specific need to support the development of 
guidance documents or initiatives. 

Donald Gorrie suggests that I might think his 
idea overbureaucratic: people can make that 
judgment for themselves. Suffice it to say that we 
now have people in Government who are 
confident enough to work closely with the people 
who understand best how things should work, 
what the challenges in our communities are and 
what the problems are for specific groups. Across 
a range of areas, it is clear that the Executive 
understands that policy is not a matter to be 
decided in St Andrews House or Victoria Quay 
and brought to bear on local communities; it is at 
the heart of the way in which we conduct our 
business. Therefore, the formal establishment, 
through an amendment, of specialist advisory 
groups is entirely unnecessary. 

The current system works because we consult 
beyond the self-styled stakeholders and experts. 
The committees of the Parliament recognise that 
advice, information and support are available and 
that policy development is going on all around us. 
The Government is confident that it can harness 
that in the best interests of our communities. In 
addition, the committee is able to call in as it 
wishes evidence from relevant persons, including 
communities ministers and our officials, on the 
operation of the planning system. 

I ask members not to support amendment 216 
not on the basis that it proposes something that 
we are reluctant to do, but on the basis that it 
proposes something that we already do: it will 
duplicate existing procedures and is, in my view, 
overprescriptive and would not materially improve 
the efficient operation of the planning system. I 
ask the committee to reject it. 

Donald Gorrie: I am glad that the Executive is 
pursuing good advice. From what the minister 
says, it seems that the only source of advice is 
groups that are supported by the minister. My 
objective is to have available to everyone good 
quality technical advice that does not emanate just 
from the Government. People, rightly, have a 
certain suspicion in respect of aspects of life about 
which the Government has a monopoly of 
information and technical advice. There is a need 
for a system that would provide really good advice 
to everyone—councils, groups that are involved in 
planning, MSPs and so on—not just to the 
Executive. Therefore, something like what I 
propose is highly necessary, so I wish to press the 
amendment. 

The Convener: The question is, that 
amendment 216 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

 

313



4057  27 SEPTEMBER 2006  4058 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, John (East Lothian) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
0, Against 8, Abstentions 0. 

Amendment 216 disagreed to. 

Section 31—Arrangements with respect to 
business improvement districts 

The Convener: Amendment 221, in the name of 
the minister, is in a group on its own. 

Johann Lamont: Amendment 221 will allow for 
a group of businesses that may not all be 
geographically adjacent to one another to 
participate in a single business improvement 
district. The amendment makes it plain that that 
option will exist. We would expect most BIDs to 
function within a discrete geographical locality, but 
businesses that want to take a common approach 
but are not geographically adjacent may wish to 
form a unified BID. The amendment will remove 
any ambiguity from the bill. Businesses that wish 
to participate in a BID might have felt unable to 
proceed because of the earlier apparent 
restriction. One of the existing pilot projects in 
business parks in Tillicoultry, Alloa and Alva is 
already functioning in that way. Under section 32 
of the bill, joint arrangements can be implemented 
for a BID to span more than one local authority 
area. 

I move amendment 221. 

Amendment 221 agreed to. 

Section 31, as amended, agreed to. 

Section 32 agreed to. 

Section 33—Additional contributions and 
action

The Convener: Amendment 246, in the name of 
David McLetchie—whom I welcome to the 
meeting—is grouped with amendment 247. 

David McLetchie (Edinburgh Pentlands) 
(Con): It is a pleasure to be here and to listen to 
the discussions on the amendments. 

As we all know, small and large businesses 
voluntarily contribute to many town and city-centre 
management schemes throughout Scotland. 
Those businesses, working in partnership with 
local councils and communities, are often the 
catalyst for excellent ideas—such as ideas about 
streetscaping, floral decorations and closed-circuit 

television systems—for improving the environment 
in town and city centres. In many ways, the 
existing voluntary schemes are the forerunners of 
the proposed business improvement districts that 
will be enshrined in statute if the bill is passed in 
its present form. 

The fundamental difference between such 
voluntary schemes and a statutory business 
improvement district scheme is the element of 
compulsion. Without that element, there would be 
no need to legislate on the matter. The rationale 
behind section 33 of the bill is that it will facilitate 
the imposition of a compulsory levy on businesses 
that would not otherwise be prepared to contribute 
voluntarily to the financing of the arrangements 
that are set out in the BID scheme. The purpose of 
my amendments 246 and 247 is to reinstate the 
voluntary principle by removing the element of 
compulsion. 

We are all aware that small and large 
businesses throughout Scotland already make a 
significant contribution to the cost of financing 
local services through business rates, to the tune 
of some £3 billion per annum. It is wrong that 
businesses should be subjected to an additional 
compulsory levy that goes against the principle of 
reducing business taxation, which was of course—
I say to the minister—first championed in 
Parliament by the Conservative party and was 
finally taken on board by the Scottish Executive in 
another welcome conversion to our way of 
thinking. If a scheme is good enough, it will attract 
the necessary support. A compulsory BID levy is 
simply another stealth tax. I invite members to 
support my amendments. 

I move amendment 246. 

13:15 
Scott Barrie: I draw members’ attention to my 

declaration in the register of members’ interests. I 
am a director of Dunfermline and West Fife Town 
Centres Management Limited. 

The committee has not taken any direct 
evidence on the BID proposals in the bill, because 
they went to the Local Government and Transport 
Committee, but I think that the development is 
exciting. David McLetchie over-egged his 
reservations about it by omitting to inform 
members that there will be no compulsion for 
businesses to be part of a BID unless that has 
been agreed to in a democratic vote by local 
businesses. That is crucial because we can 
regenerate our town centres only with the co-
operation of everyone. However, some businesses 
might be more reluctant than others—if they do 
not want a BID to be set up, they can make clear 
that view in a vote. Other businesses would then 
make their pitch and there would be a discussion. 
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I do not think that people should be able to opt 
out of making financial contributions, given that if 
the BID has been approved by the majority, it will 
benefit everyone, not just a select few. It is 
important not only that the BID have the full 
support of everyone in the area but that people be 
asked to make a small contribution, given that they 
will see a direct return on it. I do not see why the 
cost should fall on those who are more 
progressive and have at heart the interests of our 
town centres. 

Christine Grahame: I take the same tack as 
Scott Barrie. It appears that one business could 
veto the BID. I am mindful of what used to happen 
in tenements when one owner—usually the one on 
the ground floor—would not contribute to roof 
repairs because it was not raining on their head. 
People often had a huge battle to get the roof 
repairs done or the stair improved, but when the 
work was completed everyone benefited from it. I 
know that that situation has been turned around. 

I ask Mr McLetchie to address that issue. 
Amendment 246 states: 

“No person is to be required to make a financial 
contribution or take action for the purpose mentioned in 
subsection (1) unless that person has consented to the 
making of the contribution or, as the case may be, the 
taking of the action.” 

That seems to mean that one business owner 
could just say, “I’m not doing it,” but, as Scott 
Barrie said, they would still benefit from the 
improvements. 

We do not always get what we want in life. If the 
majority decides something, one has to accept 
that that is democracy and go with the flow. 

Patrick Harvie: I read amendments 246 and 
247 with an open mind. I have similar concerns 
about the operation of BIDs as they are provided 
for in the bill as it stands. The only direct interest 
that I have in this is that I am a director of a 
small—growing—arts festival, which has premises 
in an area in which this sort of scheme might 
materialise one day. We would be quite into the 
idea of benefiting from improvements in the area. 
However, I am concerned about how the operation 
of a BID might impact on struggling small 
businesses and organisations whose aim is not to 
make a profit. 

I would like to hear from the minister about the 
Scottish ministers’ power to give guidance about 
the contributions that would have to be made. If 
the contributions are to be decided according to a 
scale of profitability or turnover, such that small 
businesses are not required to make a contribution 
until their profits reach a certain threshold, and if it 
is about the ability to pay, I would be quite 
satisfied. There is a danger that a few small 
businesses might be in an area that is dominated 

by profitable large businesses. I would like to see 
such small businesses get the benefits of 
improvement of the area, but it is reasonable that 
businesses’ financial contributions be based on 
their ability to pay. 

Dave Petrie: I echo what David McLetchie said 
about compulsion. We are already overburdened 
with taxes and business rates. I go along with 
amendment 246; it is important that small 
businesses be protected. 

On amendment 247, if there is to be a charge, 
the user of the premises, not the landlord, should 
be burdened with the cost. 

Johann Lamont: Amendment 246 is not only 
unnecessary but misconceived in relation to 
section 33; indeed, I think that the member is 
simply trying to undermine the whole BID policy. 
This might be obvious, but I point out that if the 
scheme were voluntary we would not have a 
problem and would not be considering other 
approaches. The fact is that some of our town 
centres require more than they are receiving at the 
moment. 

The whole point of BIDs is that businesses can 
decide for themselves whether they want to set up 
a BID and then work together for the benefits that 
it can bring. Of course, in preparing a BID 
proposal, they need to consult and seek the 
agreement of their local council. 

I understand that some businesses are 
concerned about what a commitment to a BID will 
entail. In particular, I am aware of reports in some 
quarters that the BID levy might be as much as 10 
per cent of rateable value. However, our guidance 
makes it clear that the levy should usually be no 
more than 1 per cent of rateable value. Indeed, the 
levy will be stated in any BID proposal that is 
voted on. We are also working with the pilot BIDs 
to find not only ways in which BID boards might 
raise funds other than through the levy but—just 
as important—ways in which they can help cut 
businesses’ costs.  

I am also aware of some businesses’ concerns 
that councils might reduce their service provision 
but then seek to reinstate it with funding from the 
BID levy. We have taken steps to guard against 
such an outcome. Secondary legislation that we 
will introduce will oblige councils to provide in 
advance of the BID ballot a list of their current 
service provision in the BID area so that 
businesses can, before they vote, see exactly 
what the council plans to provide. Furthermore, we 
have made it clear that the BID board should 
involve the council fully in setting up the BID. 

A strong local business sector will benefit not 
only businesses but the council and wider BID 
area. In fact, experience from south of the border 
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is that some councils have actually increased—not 
reduced—services that are provided to BID areas. 

Beyond fundamentally affecting the operation of 
BIDs, the proposal in amendment 246 would 
simply add further bureaucracy by requiring not 
only that a ballot be held but that every business 
issue a written undertaking that it will pay the levy 
for the duration of the BID period. The amendment 
would also undermine the financial viability of the 
BID proposal and is unfair because it would mean 
that some businesses in the BID area would have 
to subsidise others. In short, it would substantially 
undermine the BID arrangements. 

Amendment 246 also seeks to allow any 
organisation to opt out of any payment for a BID 
project even after the project has been properly 
approved and agreed by other businesses and 
groups in the area, under the required voting 
procedures. That would be unfair. We believe that 
businesses will benefit from being part of a BID. 
Based on experience elsewhere, the majority of 
business organisations in Scotland agree with that 
view. 

Amendment 246 would undermine the BID 
policy and is unnecessary for all the reasons that I 
have given. As a result, I ask Mr McLetchie to 
seek to withdraw it.  

Amendment 247, which is also in the name of 
Mr McLetchie, seeks to restrict payment for BID 
projects only to occupiers, and to permit owners in 
a potential BID area to be excluded from the levy. 
The bill already allows for owners to be excluded, 
but only if the BID proposer considers that to be 
the best approach for the local area. We believe 
that that is the right approach. The whole 
philosophy behind BIDs is that businesses 
themselves decide what they want, so BID boards 
should have flexibility over who is invited to 
participate in the ballot and in the BID project. 

Both the BIDs working group that we set up, 
which contained public and private sector 
representation, and the majority of responses to 
our public consultation earlier this year urged us to 
legislate for owners to be part of BIDs. Their 
participation will allow BID projects to be stronger 
because a greater range of interests will be 
involved, and will reduce the risk that owners will 
benefit from a successful BID project in the form of 
higher rental values at the expense of occupiers 
who pay the levy. I therefore ask the committee to 
reject amendment 247. 

David McLetchie: I thank members for their 
contributions to the debate on the amendments. 
Amendment 246 is certainly not misconceived, 
although the minister is quite right to say that by 
reinstating the principle of voluntary payment it 
would undermine the principle of compulsion in 
this element of the bill. However, in response to 

Christine Grahame, I say that it does not seek to 
prevent people from drawing up, participating in or 
even vetoing BID schemes. It would simply 
determine who will contribute to their cost. 

People have said that the BID policy is 
democratically conceived. However, businesses in 
Scotland already pay out a substantial amount in 
taxes as a result of democratic processes. After 
all, owners and employees of businesses 
participate in a democratic process that 
determines the composition of the UK 
Government, the Scottish Parliament, the Scottish 
Executive and, indeed, our councils. Those 
bodies, which have been elected through 
democratic processes, determine business taxes 
such as corporation tax, VAT and business rates. 

The policy seeks to create a subset of 
businesses in a particular area that happens to be 
called a business improvement district and to say 
that, whether they like it or not, certain 
organisations and businesses in that geographic 
subset will have to pay over and above what they 
already pay to the national Exchequer through 
corporation tax and the like and to local council 
exchequers through business rates. It is quite 
wrong to burden businesses in that way. 

On amendment 247, which I should have 
addressed in my opening remarks, the issue of 
attributing the business improvement district levy 
to both landlord and tenant was discussed at the 
Local Government and Transport Committee, of 
which I am a member and which was the 
secondary committee on the bill. I note that, in 
paragraph 643 of its stage 1 report on the bill, the 
Communities Committee concurred with the view 
“that the system should be developed in such a way as to 
ensure that landlords and property owners do not pass the 
costs of a BID levy on to their tenants.” 

Moreover, in his evidence to the Local 
Government and Transport Committee, the 
minister at the time indicated that the Scottish 
Executive was in discussions with Her Majesty’s 
Government about creating a mechanism for 
apportioning a BID levy between landlord and 
tenant. 

As I said in the stage 1 debate on the bill, the 
proposal for apportioning a BID levy between 
landlord and tenant is naive nonsense that betrays 
a total lack of understanding of how the UK 
commercial property market works. The 
cornerstone of the system is the full repairing and 
insuring lease, under which all revenue costs 
associated with a property, including business 
rates, repair costs and insurance premiums, are 
attributed to and paid by the tenant in addition to 
the rent that is prescribed in the lease. The 
purpose of a full repairing and insuring lease, 
which is sometimes known as an investment 
lease, is to ensure that investors in commercial 
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The Convener: The result of the division is: For 
1, Against 5, Abstentions 3. 

property achieve a pure income return from their 
investment. It is against such a return that 
investment proposals across the UK are judged 
and assessed. Amendment 246 disagreed to. 

The Convener: On this occasion, Mr McLetchie, 
it appears that you were not moving enough. I have absolutely no doubt that, as drafted, most 

commercial property leases already attribute 
responsibility for full payment of a BID levy—both 
the landlord’s share and the tenant’s share—to the 
tenant. I also have no doubt that if the possible 
apportionment of a BID levy is a feature of the 
secondary legislation that will flow from the bill, 
new commercial leases for commercial property in 
Scotland will make it quite explicit that the tenant 
has to pay the landlord’s share. 

Amendment 247 moved—[David McLetchie]. 

The Convener: The question is, that 
amendment 247 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Petrie, Dave (Highlands and Islands) (Con) In that case, the Scottish Executive will be able 
to enforce payment of the landlord’s share of a 
BID levy only by making it explicit that it is illegal to 
contract out of that provision. I simply do not 
believe that the Executive will be foolish enough to 
do that, because such a course of action will 
disrupt the smooth operation of the UK 
commercial property investment market and make 
the holding of Scottish properties in an investment 
portfolio less attractive to investors. In the long 
run, that must be damaging. 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 

The Convener: The result of the division is: For 
1, Against 4, Abstentions 4. 

Evidence to the Local Government and 
Transport Committee made it clear that no such 
apportionment of a BID levy is permitted in the 
English BID legislation. For all the reasons that I 
have outlined, such a model makes eminent sense 
and should be followed in Scotland. 

Amendment 247 disagreed to. 

Section 33 agreed to. 

Sections 34 and 35 agreed to. 
On that basis, I will move amendments 246 and 

247. 
The Convener: This seems to be a good point 

at which to stop today’s stage 2 consideration of 
the Planning etc (Scotland) Bill. We will conclude 
our consideration of the bill next week. 

The Convener: You have already moved 
amendment 246, Mr McLetchie. I need to know 
whether you intend to press it. Meeting closed at 13:31. 

David McLetchie: I am a very moving person, 
but I will press amendment 246. 

The Convener: The question is, that 
amendment 246 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Petrie, Dave (Highlands and Islands) (Con) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Grahame, Christine (South of Scotland) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
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Planning etc. (Scotland) Bill 

6th Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 to 50 
Sections 51 to 54 

Schedule
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 36 

Malcolm Chisholm 

222 In section 36, page 69, line 17, leave out from <of> to end of line 18 

David McLetchie 

248 In section 36, page 69, line 18, at end insert— 

<(1A) BID proposals must include a statement by the authority comparing— 

(a) the level of services which it will provide in the proposed business improvement 
district if the BID arrangements do not come into force, and 

(b) unless the proposed business improvement district comprises the whole of the area 
of the authority, the level of services which it will provide in the part of its area 
which is outwith the proposed business improvement district, 

 with the level of services which will be provided if the BID arrangements come into 
force.>

Malcolm Chisholm 

223 In section 36, page 69, line 21, at end insert— 

<(  ) as to consultation on BID proposals,> 

Malcolm Chisholm 

224 In section 36, page 69, line 22, leave out first <the> and insert <other> 

David McLetchie 

249 In section 36, page 69, line 24, after <proposals> insert <in addition to the statement required 
under subsection (1A),> 

Malcolm Chisholm 

225 In section 36, page 69, line 29, at end insert <and regulations under subsection (2) may make 
provision—

SP Bill 51-ML6 Session 2 (2006) 1
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(a) as to the procedures to be followed for the purposes of this subsection; and 

(b) as to the time by which the local authority must be so satisfied.>  

After section 36 

Malcolm Chisholm 

226 After section 36, insert— 

<Entitlement to vote in ballot 

(1) Entitlement to vote in a ballot held for the purposes of section 36(1) is to be determined 
in accordance with this section. 

(2) When submitting BID proposals to the local authority, those who have drawn up the 
proposals are also to submit a statement as to which eligible persons are to be entitled to 
vote in the ballot. 

(3) The statement— 

(a) is to specify that the persons entitled to vote are— 

(i) those who are eligible persons under subsection (4), or 

(ii) those who are eligible persons under subsections (4) and (5), and 

(b) may specify that only those who are eligible persons in respect of property of a 
description set out in the statement are entitled to vote. 

(4) A person is an eligible person under this subsection if on the relevant date that person is 
subject to the non-domestic rate in respect of relevant property. 

(5) Subject to subsections (6) to (8), a person is an eligible person under this subsection if 
on the relevant date that person— 

(a) is an eligible tenant or the owner of relevant property, and 

(b) is not subject to the non-domestic rate in respect of that property. 

(6) An owner of property is an eligible person under subsection (5) only if on the relevant 
date there is no eligible tenant of that property. 

(7) Where there is more than one eligible tenant of property on the relevant date, the eligible 
person under subsection (5) is whichever of those tenants has no eligible tenant as a sub-
tenant.

(8) The Scottish Ministers may by regulations made by statutory instrument make provision 
altering who is to be an eligible person under subsection (5). 

(9) Subject to subsections (10) and (11), in this section the “owner” of property means the 
person who has right to the property whether or not that person has completed title. 

(10) If, in relation to property (or, if the property is held pro indiviso, in relation to any pro
indiviso share in the property) more than one person comes within the description of 
owner in subsection (9), then “owner” means such person as has most recently acquired 
the right to the property. 

(11) Where a heritable creditor is in lawful possession of security subjects which comprise 
the property, then “owner” means that heritable creditor. 

(12) In this section— 
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 “eligible tenant”, in relation to property, means a tenant or sub-tenant of property 
under a lease or sub-lease which has at least 5 years to run who is not subject to 
the non-domestic rate in respect of the property; 

 “non-domestic rate” is to be construed in accordance with section 7B of the Local 
Government (Scotland) Act 1975 (c.30); 

 “relevant date” means such date as is specified in the statement referred to in 
subsection (2); and 

 “relevant property” means lands and heritages— 

(a) which are within the business improvement district; and 

(b)  in respect of which there is an entry on the valuation roll made up under 
section 1 of the Local Government (Scotland) Act 1975.>        

Section 37 

Malcolm Chisholm 

227 In section 37, page 70, line 6, at beginning insert <Except in the case referred to in subsection 
(8A),>

Malcolm Chisholm 

228 In section 37, page 70, line 8, at beginning insert <Except in the case referred to in subsection 
(8A),>

Malcolm Chisholm 

229 In section 37, page 70, line 9, at end insert— 

<(8A) The Scottish Ministers may by regulations made by statutory instrument make provision 
as to the meaning of “A” and “B” in the case of a ballot following on the submission of 
a statement which specifies entitlement to vote in accordance with sub-paragraph (ii) of 
section (Entitlement to vote in ballot)(3)(a).

  (8B) Regulations under subsection (8A) may delegate functions in connection with the 
calculation of “A” and “B” to the persons who have drawn up the BID proposals which 
are the subject of the ballot.>  

Section 38 

Malcolm Chisholm 

230 In section 38, page 70, line 13, after <specify> insert <when submitting those proposals to the 
local authority> 

Malcolm Chisholm 

231 In section 38, page 70, line 28, at end insert <or, in the case referred to in subsection (8A) of that 
section, as in regulations under subsection (8A).> 
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Section 39 

Malcolm Chisholm 

232 In section 39, page 70, line 31, leave out subsection (2) and insert— 

<(2) By such date prior to the date of the ballot as may be prescribed, the local authority to 
which the BID proposals relate are to give to— 

(a) the persons who have drawn up the proposals, and 

(b) the Scottish Ministers, 

notice that the authority are or are not vetoing the proposals. 

(2A) The authority may veto proposals only in the circumstances specified in subsection (2B) 
and are not entitled to do so after the date prescribed for the purposes of subsection (2).

(2B) Those circumstances are that the local authority consider that the BID proposals are 
likely— 

(a) to conflict with any structure plan, local plan, strategic development plan or local 
development plan which has been approved or adopted under the principal Act 
and which applies to the proposed business improvement district or any part of it,  

(b) to conflict to a material extent with any policy formally adopted by and contained 
in a document published by the authority (whether or not the authority are under a 
statutory duty to prepare such a document), or 

(c) to lead to a significantly disproportionate financial burden being imposed on— 

(i) any person entitled to vote in the ballot on the proposals, or  

(ii) any class of such persons, 

 as compared to other such persons or classes. 

(2C) The Scottish Ministers may by regulations made by statutory instrument amend 
subsection (2B) so as to change or add to the circumstances in which a local authority 
may veto proposals.> 

Malcolm Chisholm 

233 In section 39, page 70, line 36, leave out from beginning to <notice> in line 38 and insert— 

<(  ) A notice under subsection (2) vetoing the BID proposals> 

Malcolm Chisholm 

234 In section 39, page 71, line 1, leave out subsection (7) and insert— 

<(  ) Any other notice under subsection (2) must set out the reasons for not exercising the 
veto.>

Section 42 

Malcolm Chisholm 

235 In section 42, page 71, line 25, leave out from <of> to end of line 26 
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After section 42 

David McLetchie 

250 After section 42, insert— 

<Effect of BID arrangements: other parts of local authority area

A local authority must not, in any period when BID arrangements have effect, undertake 
any project which is similar in nature to any project— 

(a) specified in BID arrangements, and 

(b) in respect of which persons other than the authority are making financial 
contributions or taking action, 

 in any part of its area which is outwith the business improvement district.> 

Section 43 

Malcolm Chisholm 

236 In section 43, page 72, line 7, leave out <non-domestic ratepayers> and insert <persons> 

Malcolm Chisholm 

237 In section 43, page 72, line 7, at end insert <held for the purposes of section 42(2),> 

Malcolm Chisholm 

238 In section 43, page 72, line 18, after first <section> insert <(except in subsection (2)(b))> 

Section 46 

Malcolm Chisholm 

239 In section 46, page 72, line 26, at end insert— 

 <“BID proposals” has the meaning given by section 36;> 

Malcolm Chisholm 

240 In section 46, page 72, line 30, leave out from beginning to <area;> in line 34 

Before section 47 

Malcolm Chisholm 

157 Before section 47, insert— 

<Equal opportunities 

Before section 271 of the principal Act insert— 
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“270B Equal opportunities 

(1) The Scottish Ministers and planning authorities must perform their functions 
under this Act in a manner which encourages equal opportunities and in 
particular the observance of the equal opportunity requirements. 

(2) “Equal opportunities” and “equal opportunity requirements” have the same 
meanings in this section as they have in Section L2 of Part 2 of Schedule 5 to 
the Scotland Act 1998 (c.46).”> 

Malcolm Chisholm 

241 Before section 47, insert— 

<National Scenic Areas 

After section 263 of the principal Act insert— 

“National Scenic Areas 

263A National Scenic Areas 5

10

15

20

25

30

(1) Where it appears to the Scottish Ministers that an area is of outstanding scenic 
value in a national context and that the special protection measures specified in 
subsection (2) are appropriate for it, they may by direction designate the area 
as a National Scenic Area. 

(2) Where any area is for the time being designated as a National Scenic Area, 
special attention is to be paid to the desirability of safeguarding or enhancing 
its character or appearance in the exercise, with respect to any land in that area, 
of any powers under this Act. 

(3) The Scottish Ministers may issue guidance to a planning authority for the 
purposes of this section and that authority must have regard to any guidance so 
issued.

(4) In deciding whether to designate an area as a National Scenic Area, the 
Scottish Ministers are to take account of— 

(a) whether the area is of outstanding natural beauty, 

(b) the amenity of the area, including— 

(i) whether it is of historical, cultural or environmental importance; 
and

(ii) the nature of any buildings or other structures within it, and 

(c) any flora, fauna or physiographical features of the area, whether or not to 
any extent the product of human intervention in the landscape. 

(5) Any designation under subsection (1) may be varied or cancelled by a 
subsequent direction. 

(6) Before issuing a direction under subsection (1) or (5), the Scottish Ministers 
are to consult with— 

(a) Scottish Natural Heritage, and 

(b) such other persons as are prescribed. 
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 (7) The Scottish Ministers are to compile and make available for inspection free of 
charge a list containing particulars of any area which has been designated as a 
National Scenic Area. 

 (8) For the purposes of subsection (7), a list may be made available by electronic 
means. 

35

40

45

 (9) The Scottish Ministers may by regulations make provision as to— 

(a) the form of any direction under subsection (1) or (5),  

(b) the manner in which a National Scenic Area is to be described in such a 
direction,

(c) the publicity to be given to any such direction, and 

(d) other procedural matters in connection with the making of such a 
direction.

(10) Regulations under this section may make different provision for different 
purposes.”.> 

Scott Barrie 

241A As an amendment to amendment 241, line 9, leave out <National Scenic Area> and insert <Area 
of Outstanding Natural Beauty> 

Scott Barrie 

241B As an amendment to amendment 241, line 10, leave out <National Scenic Area> and insert <Area 
of Outstanding Natural Beauty> 

Scott Barrie 

241C As an amendment to amendment 241, line 17, leave out <National Scenic Area> and insert <Area 
of Outstanding Natural Beauty> 

Scott Barrie 

241D As an amendment to amendment 241, line 34, leave out <National Scenic Area> and insert <Area 
of Outstanding Natural Beauty> 

Scott Barrie 

241E As an amendment to amendment 241, line 39, leave out <National Scenic Area> and insert <Area 
of Outstanding Natural Beauty> 

Christine May 

254 Before section 47, insert— 

<Protection of local archaeological heritage

 After section 263 of the principal Act insert— 
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<Local archaeological heritage

“263A Protection of local archaeological heritage 

(1) Any plan prepared or reviewed under Part 2 of this Act is to make adequate 
provision for the protection, conservation, enhancement and interpretation of 
sites of local archaeological interest. 

(2) In exercising duties relating to the development of land under Part 3 of this 
Act, a planning authority are to make adequate provision for the protection, 
conservation, enhancement and interpretation of sites of local archaeological 
interest.

(3) In discharging their duty under this section, a planning authority are to have 
regard to the advice provided to it by the Sites and Monuments Records 
Service.

(4) Each planning authority is to establish and maintain a Sites and Monuments 
Records Service for the authority’s district.  

(5) Without prejudice to the generality of subsection (4), a planning authority may 
fulfil its duty under that subsection by establishing and maintaining a Sites and 
Monuments Records Service jointly with another planning authority or by 
appointing another body or person to maintain the Service on behalf of the 
authority. 

(6) The records to be kept by a Sites and Monuments Records Service may include 
aerial photographs, survey and excavation reports, and any other written, 
graphical or electronic records. 

(7) In this section, “interpretation” means the dissemination of information about a 
site of archaeological interest to the general public.”.> 

Christine May 

255 Before section 47, insert— 

<Conservation of the historic environment

 After section 263 of the principal Act insert— 

<Historic environment

“263A Conservation of historic environment 

(1) It is the duty of every public body and office-holder, in exercising any function 
under this Act, to further the conservation of the historic environment so far as 
is consistent with the proper exercise of those functions. 

(2) In complying with the duty imposed by section (1) a body or office holder 
must have regard to— 

(a) any provision of the National Planning Framework relating to the 
protection and enhancement of the historic environment, and 

(b) the provisions of any national or international conventions relating to the 
protection and enhancement of the historic environment.”.> 
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Section 48 

Malcolm Chisholm 

158 In section 48, page 74, line 22, at end insert— 

<(  ) In section 135(11) (construing the expression “compliance period” in relation to an 
enforcement notice), after the words “136,” insert “136A,”.> 

Malcolm Chisholm 

159 In section 48, page 74, line 22, at end insert— 

<(  ) In section 156(1)(b) (right to enter without warrant), after the words “144,” insert 
“144A,”.> 

Malcolm Chisholm 

242 In section 48, page 74, line 37, at end insert <, and 

(  ) after paragraph (f) insert— 

“(fa) any decision on an appeal under section 169;”> 

Malcolm Chisholm 

160 In section 48, page 75, line 24, at end insert— 

<(  ) In section 242A(11) (urgent Crown development: application), for the word “to”, where 
it first occurs, substitute “and”.> 

Malcolm Chisholm 

243 In section 48, page 75, line 32, at end insert— 

<(  ) after subsection (2) insert— 

“(2A) Any power conferred by this Act to make regulations or orders includes power 
to make such incidental, supplemental, consequential, transitory, transitional or 
saving provision as the Scottish Ministers consider necessary or expedient.”,> 

Malcolm Chisholm 

38 In section 48, page 76, line 3, at end insert <, and 

(  ) after subsection (7) insert— 

“(7A) On the first occasion on which regulations are made under paragraph (d) of 
section 7(1), the statutory instrument containing the regulations is not made 
unless a draft of the instrument has been laid before, and approved by a 
resolution of, the Parliament.”> 

Before section 50 

Euan Robson 

220 Before section 50, insert— 
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<Report on implementation

The Scottish Ministers must, as soon as practicable after the end of two years after this 
Act receives Royal Assent, lay before the Scottish Parliament a report summarising 
progress made on the implementation of this Act, including details of the actions taken 
by the Scottish Ministers and planning authorities in so doing.> 

Schedule

Malcolm Chisholm 

199 In the schedule, page 80, line 5, column 2, at beginning insert–– 

<Section 41(5).> 

Christine Grahame 

217 In the schedule, page 80, leave out lines 11 to 13 

Malcolm Chisholm 

161 In the schedule, page 80, line 19, column 2, at end insert— 

<In section 143(2), in paragraph (a), the words 
“on grounds other than those mentioned in 
paragraph (a) of section 130(1)”; and in 
paragraph (b), the words “(otherwise than on the 
grounds mentioned in that paragraph)”.> 

Malcolm Chisholm 

244 In the schedule, page 80, line 25, column 2, at end insert— 

<Section 263. 

Section 277(9).> 

Malcolm Chisholm 

245 In the schedule, page 80, line 30, column 2, at end insert— 

<In Schedule 18, Part 2.> 
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Planning etc. (Scotland) Bill 

6th Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated.

Groupings of amendments 

BIDs: entitlement to vote in ballots etc.
222, 226, 227, 228, 229, 230, 231, 235, 236, 237, 238, 239, 240 

Level of services to be provided in BID area
248, 249, 250 

BIDs: ballot procedures and conditions
223, 224, 225 

Power of veto on BID proposals
232, 233, 234 

Equal opportunities
157

National Scenic Areas
241, 241A, 241B, 241C, 241D, 241E 

Protection of local archaeological heritage and historic environment
254, 255 

Minor and consequential amendments and repeals
158, 159, 242, 160, 243, 161, 244, 245 

Report on implementation
220
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Amendments already debated 

Development plans: form and content
With 31 - 38 

Right to be heard at appeal
With 203 - 217 

Planning permission granted before provisions come into force etc.
With 147 - 199 
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COMMUNITIES COMMITTEE

EXTRACT FROM THE MINUTES  

26th Meeting, 2006 (Session 2)

Wednesday 4 October 2006

Present:  

Scott Barrie Cathie Craigie 
Christine Grahame Patrick Harvie 
John Home Robertson Dave Petrie 
Euan Robson Karen Whitefield (Convener) 

Apologies were received from Tricia Marwick. 

Also present: David McLetchie, Christine May and Johann Lamont (Deputy 
Minister for Communities). 

Planning etc. (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 6). 

Christine May and John Home Robertson declared interests in relation to the 
amendments grouped with amendment 254. 

The following amendments were agreed to (without division): 222, 223, 224, 
225, 226, 227, 228, 229, 230, 231, 232, 233, 234, 235, 236, 237, 238, 239, 
240, 157, 241, 158, 159, 242, 160, 243, 38, 199, 161, 244, 245 

Amendment 250 was disagreed to by division (For 2, Against 6, Abstentions 
0). 

The following amendments were moved, and with the agreement of the 
Committee, withdrawn: 248, 241A, 254 and 220.  

The following amendments were not moved: 249, 241B, 241C, 241D, 241E, 
255 and 217. 

Sections 40, 41, 44, 45, 47, 49, 50, 51, 52, 53 and 54 and the long title were 
agreed to without amendment. 

Sections 36, 37, 38, 39, 42, 43, 46 and 48 and the schedule were agreed to 
as amended. 

The Committee completed Stage 2 consideration of the Bill. 
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Planning etc (Scotland) Bill: 
Stage 2 

09:32 
The Convener: The committee will consider 

amendments to the Planning etc (Scotland) Bill at 
stage 2 on this, our sixth day of consideration. 
Members should have in front of them copies of 
the bill, the marshalled list and the groupings.  

I welcome to the committee Johann Lamont, the 
Deputy Minister for Communities. She is 
accompanied by a number of Scottish Executive 
officials: Tim Barraclough, Nikola Plunkett, 
Norman MacLeod, Gregor Clark, Colin Gilchrist 
and Sally Thomas. Depending on the part of the 
bill that we are considering, the officials may need 
to change seats at certain points. 

Before we commence our consideration of the 
bill, it might be helpful to point out a few things. 
First, in order to speed things along, if a member 
does not wish to move an amendment, he or she 
should simply say, “Not moved.” Any other 
member may move the amendment at that point, 
but I will not specifically invite other members to 
do so. If no other member moves the amendment, 
I will simply go on to the next amendment on the 
marshalled list. 

Secondly, if a member wishes to withdraw an 
amendment, I will put the question, “Does any 
member object to the amendment being 
withdrawn?” If any member objects, I will 
immediately put the question on the amendment. 

Finally, if I am required to use my casting vote, I 
intend to vote for the status quo, which—on this 
occasion—is the bill as it stands. 

Section 36—BID proposals  

The Convener: Amendment 222, in the name of 
the minister, is grouped with amendments 226 to 
231 and 235 to 240. 

The Deputy Minister for Communities 
(Johann Lamont): I intend to speak to 
amendments 226, 222 and 229, which are the 
main amendments in the group. Amendments 227, 
228, 230, 231 and 235 to 240 are largely 
consequential. 

Following the initial consultation process in 2003 
and the recommendations of the first business 
improvement districts working group, we received 
clear representations from business 
representatives, individual businesses and local 
authorities that BIDs should involve property 
owners and businesses with long-term 
commitments to areas. Property owners or people 
with longer leases are likely to be substantial 
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beneficiaries of any successful BID project as a 
result of improved rental values and reductions in 
vacancy rates, for example. 

Amendment 226 will allow BID proposers the 
option of engaging eligible tenants or owners in 
the local BID ballot, in addition to ratepayers who 
are included in the bill. It will allow the local BID 
proposer to restrict the ballot to ratepayers for the 
relevant properties only, but will require the BID 
proposer to state in the proposal who will 
participate in the ballot—ratepayers only or 
ratepayers and eligible tenants and owners. We 
recognise that identifying owners or people with 
longer leases is not always straightforward, but we 
think that we have found a workable solution to 
allow their involvement in BIDs, which the 
business community requested. Where the BID 
proposal provides for it, the tenants of the relevant 
properties in the BID area who have leases that 
have at least five years to run, or the true owners 
of properties where there are no such tenants, will 
be eligible to vote in the ballot with ratepayers. 

Section 36(1) of the bill states that BID 
arrangements are not to come into force unless 
the proposals are approved by a ballot of the 
ratepayers who are entitled to vote. Amendment 
222 is required as a result of amendment 226 
because proposals may be approved by other 
eligible tenants and owners as well as by 
ratepayers. There will still be a ballot only of 
ratepayers where the proposal provides for that. 

Amendment 229 is the last of the main 
amendments in the group. Throughout the policy 
formulation process, stakeholders have made it 
clear to us that property owners and tenants that 
have sufficient interest in properties should be 
involved in BIDs where appropriate. Consultation 
on that has taken place, so the amendments 
provide for that involvement. The need to involve 
that group in a proposed BID area means that the 
group must also be able to participate in the voting 
procedures. Amendment 229 therefore provides 
for a required change to the voting mechanism 
where a BID proposal involves ratepayers and 
other eligible tenants or owners. 

Details of the voting procedures will be included 
in regulations, but the bill sets out two main voting 
mechanisms. First, those who are eligible to vote 
will participate in a simple head-count vote to 
ensure that a majority is in favour of the BID 
project. That process will not change if tenants or 
owners of properties are also involved—a majority 
of persons will still need to vote in favour of the 
project. The second mechanism involves a vote 
according to the different rateable values of the 
properties in the BID area. Again, a majority of the 
total rateable value vote must be in favour of the 
proposals. 

Where both ratepayers and other owners or 
tenants are involved in the BID, it is appropriate 
that the rateable value of the property accounted 
in the vote be distributed between the two 
interests. It is intended that the allocation of 
rateable value between them will be clearly 
outlined in the BID proposal and will be an 
estimate of the likely beneficial impact of the BID 
project. Amendment 229 will allow flexibility in so 
far as the regulations under the bill can provide for 
that allocation of the rateable value vote in the BID 
proposal. Alternatively, ministers can make the 
allocation in the regulations. Of course, scope will 
remain for the BID proposer to restrict the BID 
project to ratepayers only. 

As I said, amendments 227, 228, 230, 231 and 
235 to 240 are consequential amendments that 
result from the situation that I have just explained. 

I move amendment 222. 

The Convener: No member wishes to speak to 
the amendments. Do you wish to add anything? 

Johann Lamont: No. I have nothing to add—I 
have said it all. 

Amendment 222 agreed to. 

The Convener: Amendment 248, in the name of 
David McLetchie, is grouped with amendments 
249 and 250. 

David McLetchie (Edinburgh Pentlands) 
(Con): I thank you for welcoming me to the 
meeting, convener. I am at this morning’s meeting 
to speak to amendments in my name that we were 
unable to deal with last week, as time ran out. 

Amendments 248 and 250 are the substantive 
amendments in the group. Amendment 249 is 
consequential on agreement to amendment 248. 
Amendments 248 and 250 address a key issue 
relating to business improvement district 
proposals—the issue of additionality. The purpose 
of amendment 248 is to make it explicit in the bill 
that those who are required to pay a BID levy will 
receive additional services over and above the 
services that are already provided by the local 
authority and which are financed out of general 
taxation, including business rates. Amendment 
248 seeks to do that by requiring the 
establishment of a baseline to make explicit that 
additionality. Amendment 248 should be 
welcomed by the Scottish Executive, and I offer it 
in the spirit of helpfulness; we are constantly told 
that the purpose of a business improvement 
district is to provide enhanced services, and not 
simply to extract money from businesses for 
services that they have a right to expect from the 
taxes that they already pay. Amendment 248 
should also be supported by all supporters of 
business improvement districts, on the basis that it 
will be more likely to ensure that there is a positive 
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result in any ballot, by giving businesses 
confidence that, if they pay extra, they will indeed 
receive more by way of services from local 
authorities. 

Amendment 250 is the corollary of amendment 
248. If a business improvement district 
arrangement is in place and businesses in that 
area are paying extra for services in their area on 
top of their business rates, it would be galling, to 
say the least, if businesses in other parts of that 
local authority were provided with the same 
services out of general taxation and without having 
to pay any BID levy. That would, I submit, go 
against the whole principle of equity and even-
handedness in dealing with businesses operating 
in a given local authority area. Accordingly, 
amendment 250 would enforce and underline the 
principle of additionality, which we are told is at the 
heart of the BID proposals. Like amendment 248, 
amendment 250 should therefore be welcomed by 
the Executive and by all those who support the 
concept of business improvement districts. 

I move amendment 248. 

Christine Grahame (South of Scotland) 
(SNP): I am sympathetic to David McLetchie’s 
amendments. There is great concern in lots of 
small towns that I am acquainted with—Penicuik, 
Galashiels, Selkirk and others—where people 
already struggle to maintain their small 
businesses. We had a debate last week on small 
businesses being at the core of communities, the 
closure of shops and so on. David McLetchie’s 
amendments are a positive contribution in that 
respect. One would not want to see the BID levy 
as a substitute for, or an add-on to, rates that 
businesses already pay. Some authorities might 
take advantage of that, so I think that amendment 
250 would be helpful.  

Amendment 248 would appropriately ensure the 
contractual nature of the BID levy. If small shops 
and businesses are to be charged additionally for 
improvement in their district, they will need to 
know what the other side of the bargain is, what 
kind of services they will get for that additional 
charge, and how the charge will be distributed if 
those services do not come into their area. I agree 
with David McLetchie that amendment 248 would 
give confidence to many small businesses that are 
already struggling that, if they are involved in the 
BID levy, something will happen that will increase 
their profitability and stability. For those reasons, I 
shall support the amendments in the group. 

Dave Petrie (Highlands and Islands) (Con): I 
agree with Christine Grahame that the 
amendments make a lot of sense. Local 
authorities have a responsibility to provide 
services, and we are paying heavily enough for 
them. It is important that planning authorities make 
absolutely clear exactly what they are going to 

provide when a BID is about to be placed, and that 
must be consistent throughout the whole authority. 

I know of a similar, although not identical, 
situation in the Highlands and Islands, where there 
are two adjacent developments, one of which is 
paying factoring charges and the other of which is 
not. I know that that is not a local authority issue, 
but it is an example of the sort of situation that 
could arise if a measure such as that which is 
proposed by David McLetchie is not included in 
the bill. I will support the amendments. 

Scott Barrie (Dunfermline West) (Lab): It 
seems to me that paragraph (a) of amendment 
248 is somewhat superfluous. People will vote in 
the ballot for a business improvement district only 
if they think that they will get something in return. 
By its very nature, voting in that ballot will involve 
a comparison between what is available at the 
moment and what might be available should the 
business improvement district be created. 

Amendment 248 would create an artificial hurdle 
in the process, because nobody will dip into their 
pocket and pay for something if they think that 
they will get nothing in return. The point of the 
business improvement district is that it will bring 
direct benefit to all the businesses in the district. 
The bill does not need to make provision for 
people to be able to compare levels of service, 
because human nature is such that they will 
consider such matters when they decide whether 
to vote yes or no in a ballot. I will not support 
amendment 248. 

09:45 
Patrick Harvie (Glasgow) (Green): The 

intention behind amendment 248 seems to be to 
provide useful information for people to take 
account of when they decide whether to support a 
BID. A local authority would be able to provide 
information only about its expectations of current 
levels of service elsewhere in its area, given that 
after an election there might be a change in 
priorities and a different approach to the local 
authority’s budget, and given that services might 
change over time. However, it seems reasonable 
that an authority should provide information about 
its current levels of service and intentions. 

Perhaps David McLetchie will say whether we 
can support amendment 248 without supporting 
amendment 250, which would bind the hands of 
local authorities. For example, the approach in 
amendment 250 might prevent an authority from 
providing in a residential area an environmental 
service that it would not normally provide in a 
business area. The fact that the additional 
environmental service could be paid for through 
the BID arrangement should not prevent a local 
authority from introducing the service in a 
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residential area, to improve the quality of life of the 
community. 

John Home Robertson (East Lothian) (Lab): I 
am grateful to David McLetchie for bringing us his 
proposals. Perhaps his approach tells us 
something about businesspeople in Edinburgh 
Pentlands. I cannot answer for people on that side 
of the city, but I have yet to meet a businessman 
or businesswoman in East Lothian who would vote 
to incur a cost without being satisfied that it would 
represent value for money. As Scott Barrie said, 
that is the safeguard. 

Amendment 248 is superficially attractive, but 
what would it cost? It would introduce a 
requirement to produce from the outset a 
statement about additionality, which would explain 
which costs were attributable to which service, 
how services were funded and so on. I presume 
that that work would have to be on-going. 
Amendment 248 would create a job for a 
bureaucrat, who would prepare statements and 
circulate papers. That is a surprising proposal from 
the Scottish Conservatives, but I suppose that 
nothing should surprise us about the 
Conservatives nowadays. David McLetchie seems 
to be proposing that we create jobs for 
bureaucrats and generate more paper, to second-
guess the judgment that businessmen in our 
constituencies will make when they vote to set up 
BID arrangements. I am a little sceptical about the 
proposals, but I will wait to hear what the minister 
says about them. 

Johann Lamont: I am concerned that John 
Home Robertson might provoke my officials into 
giving me different advice, on the basis that the 
amendments would encourage bureaucracy and 
the involvement of officials. 

I should restate that BIDs are regarded as being 
helpful to communities and local businesses; they 
are not a means of getting something out of the 
business community while offering nothing in 
return, as they have been characterised. People 
have bought into the idea of BIDs and 
acknowledge that BID arrangements will bring 
added value to areas in which businesses operate. 

We acknowledge the concerns that prompted 
David McLetchie to lodge amendment 248, but 
whether those concerns would ever manifest 
themselves is a moot point. Experience with BIDs 
in England, where the same concerns were initially 
raised, shows that some councils have increased 
service provision, not reduced it. Nevertheless, 
given the concerns, we accept that a safeguard is 
appropriate in this context and we propose to give 
effect to such a safeguard in regulations under 
section 36(2). That approach was adopted in 
England and is working—I commend it to the 
committee. Parliament will have an opportunity to 
consider the regulations in due course. In those 

circumstances, I ask David McLetchie to seek to 
withdraw amendment 248. 

On amendment 249, which is consequential on 
amendment 248, I have already explained that we 
will regulate to address the concerns that 
amendment 248 seeks to address. As a result, 
amendment 249 is unnecessary, so I ask Mr 
McLetchie not to move it. 

Although I agree that councils should work 
together with businesses across their areas and 
that councils should not do anything to undermine 
or cut across existing BID projects, I cannot see 
the rationale behind amendment 250. I will 
illustrate that view with three examples. First, a 
BID pilot is currently taking place for Inverness city 
centre. If amendment 250 were passed, Highland 
Council would be prevented from encouraging a 
BID in any other part of the Highland Council 
area—for example, in Wick or Thurso, which are 
more than 100 miles away. I do not find that 
logical. 

Secondly, the proposed legislation leaves it 
open for a business sector to establish a BID in a 
council area. For example, hotels and bed-and-
breakfast establishments in the west of the 
Highland Council area could also, if they so 
wished, propose a tourism BID for their area to 
allow them to work together to boost tourism and 
visitor business. Again, if agreed to, the measure 
in amendment 250 would prevent that from 
happening. 

Thirdly, at the moment, there is a pilot in 
Clackmannanshire that involves a number of 
industrial estates. If amendment 250 were agreed 
to, the local authority could not encourage a BID 
for Alloa town centre. Given that the nature of 
town centre businesses differs from that of 
businesses based in industrial estates, the logic of 
such a prohibition is difficult to understand. 

I am open to any amendment that would 
strengthen the legislation—amendment 250 would 
not. Indeed, the examples that I have highlighted 
show that it could actually undermine businesses. 
I therefore ask Mr McLetchie not to move 250. 

David McLetchie: I thank Christine Grahame 
and Dave Petrie for their supportive comments on 
amendments 248 and 249. In response to Patrick 
Harvie, I confirm that amendment 248 is about 
providing information. Moreover, it stands on its 
own and members can support it without having to 
support amendment 250. However, as far as 
amendment 250 is concerned, I do not think that 
Mr Harvie’s comparison between the services that 
are provided to business and those that are 
provided to residential areas is valid. My argument 
is that if someone in a business area has to pay 
extra for additional services or other 
enhancements it does not seem reasonable for a 
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business in an adjoining area to get the same 
services or enhancements for free—or at least by 
paying only general taxes and business rates. 

In response to Scott Barrie, I do not think that 
amendment 248 will create an artificial hurdle. We 
constantly pass legislation that requires people to 
provide statements. In that respect, I very much 
welcome the minister’s constructive comment that 
the matter will be dealt with in subordinate 
legislation, which I think vindicates my point. 

As far as Mr Home Robertson’s comments are 
concerned, businessmen in Edinburgh Pentlands 
are labouring—at least for the next seven 
months—under the burden of a Labour council. 
Being very sensible people, they would never trust 
the council with anything unless the exact terms of 
what they were getting were nailed down in 
writing. That shows how canny the people in my 
constituency are, and I commend to Mr Home 
Robertson’s constituents their sound and sensible 
approach. 

On costs, it costs a council next to nothing to 
state its policy and—in any case—a massive 
amount of documentation will be produced in 
connection with a BID ballot. It would take only 
another five minutes and would add nothing to the 
burdens on public expenditure for the council to 
pull out of its website an additional sheet of paper 
containing a simple statement of the extra services 
that it proposes to provide compared with its 
current level of service. 

Given the minister’s very helpful comments and 
her acknowledgement of the validity of the 
concerns that I have raised in amendments 248 
and 249, I will seek leave to withdraw amendment 
248 and not move amendment 249, and look 
forward to perusing the subordinate legislation that 
the Scottish Executive will introduce. However, I 
still believe that amendment 250 has some value 
and will invite the committee to vote on it. 

Amendment 248, by agreement, withdrawn. 

The Convener: Amendment 223, in the name of 
the minister, is grouped with amendments 224 and 
225. 

Johann Lamont: The BIDs working group and 
the consultation process that we have undertaken 
have identified the need for a prospective BID 
board to consult widely to gain buy-in to any BID 
proposal. 

Amendment 223 will enable ministers to be 
prescriptive about ensuring that all relevant bodies 
have the opportunity to participate in the 
consultation process leading to any proposal. 
Amendment 224 is a minor consequential 
amendment. 

Amendment 225 will enable regulations to make 
provision for the procedures and timing required 

for councils to be satisfied that there is support 
from at least 5 per cent of those who are entitled 
to vote to enable a ballot to proceed. 

I invite members to support the three 
amendments, which will improve the 
arrangements for ballots already set out in the bill. 

I move amendment 223. 

Amendment 223 agreed to. 

Amendment 224 moved—[Johann Lamont]—
and agreed to. 

Amendment 249 not moved. 

Amendment 225 moved—[Johann Lamont]—
and agreed to. 

Section 36, as amended, agreed to. 

After section 36 

Amendment 226 moved—[Johann Lamont]—
and agreed to. 

Section 37—Approval in ballot 

Amendments 227 to 229 moved—[Johann 
Lamont]—and agreed to. 

Section 37, as amended, agreed to. 

The Convener: We are fairly whizzing through 
this. It has taken us until day 6 of stage 2 to get to 
this stage. 

Section 38—Approval in ballot – alternative 
conditions 

Amendments 230 and 231 moved—[Johann 
Lamont]—and agreed to. 

Section 38, as amended, agreed to. 

Section 39—Power of veto 

The Convener: Amendment 232, in the name of 
the minister, is grouped with amendments 233 and 
234. 

Johann Lamont: It is important that those who 
participate in a proposed BID project or ballot be 
kept up to date on the detail of the proposals, and 
that the proposals are suitable and in accordance 
with council plans and policies and will not place 
an unfair financial burden on any person or group 
of persons in the BID area. 

Amendment 232 will enhance the right of veto of 
the local authority so that the authority must notify 
the BID proposers and the Executive before a 
ballot is held, regardless of whether it will use the 
right of veto. The authority will also be required to 
give reasons for the decision, regardless of 
whether it uses the right of veto. By working 
closely with the local authority, the BID proposer 
should be able to make proposals that would not 
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trigger consideration of any veto. Amendment 232 
makes plain the circumstances in which the veto 
might be invoked. Those are: where there is any 
conflict with existing structural, local or strategic 
plans for the local authority; where there is a 
material deviation from a published policy of a 
local authority; and where there is a significantly 
disproportionate financial burden on any persons 
who have participated in the ballot. 

Amendments 233 and 234 are consequential 
amendments that set out procedures for vetos. 

I move amendment 232. 

10:00 
Euan Robson (Roxburgh and Berwickshire) 

(LD): I would like clarification on amendment 232. 
The phrase 
“a significantly disproportionate burden” 

appears in the amendment. Does that mean that a 
disproportionate financial burden is acceptable? 
Why is the adverb in there? 

The Convener: I invite the minister to respond 
to the point. 

Johann Lamont: It has been a long time since I 
discussed the significance of an individual adverb. 
I will do my best. I understand that it signifies the 
mark of a test that would be applied to the 
proposal. The phrase is in line with the proposals 
that are coming from England. It is seen to be an 
appropriate way in which to describe the test that 
would need to be applied. 

Amendment 232 agreed to 

Amendments 233 and 234 moved—[Johann 
Lamont]—and agreed to. 

Section 39, as amended, agreed to. 

Sections 40 and 41 agreed to. 

Section 42—Duration of BID arrangements etc 

Amendment 235 moved—[Johann Lamont]—
and agreed to. 

Section 42, as amended, agreed to. 

After section 42 

Amendment 250 moved—[David McLetchie]. 

The Convener: The question is, that 
amendment 250 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR

Grahame, Christine (South of Scotland) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 

AGAINST

Barrie, Scott (Dunfermline West) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Harvie, Patrick (Glasgow) (Green) 
Home Robertson, John (East Lothian) (Lab)  
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 0. 

Amendment 250 disagreed to. 

The Convener: I thank David McLetchie for his 
attendance at the committee today. 

Section 43—Regulations about ballots 

Amendments 236 to 238 moved—[Johann 
Lamont]—and agreed to. 

Section 43, as amended, agreed to. 

Sections 44 and 45 agreed to. 

Section 46—Interpretation of Part 9 

Amendments 239 and 240 moved—[Johann 
Lamont]—and agreed to. 

Section 46, as amended, agreed to. 

Before section 47 

The Convener: Amendment 157, in the name of 
the minister, is in a group on its own.  

Johann Lamont: Amendment 157 introduces a 
duty on ministers and planning authorities to carry 
out their planning functions in such a way as to 
promote equal opportunities and ensure 
compliance with equal opportunities requirements. 
We agree with the Communities Committee that 
the inclusion of a general equal opportunities duty 
will help to ensure that equality is mainstreamed 
into the planning system and will provide a context 
for discussing how particular groups are treated 
under the system. The amendment is similar to the 
provisions that are contained in section 185 of the 
Housing (Scotland) Act 2006.  

The terms are widely defined. “Equal 
opportunities” means 
“the prevention, elimination or regulation of discrimination 
between persons on grounds of sex or marital status, on 
racial grounds, or on grounds of disability, age, sexual 
orientation, language or social origin, or of other personal 
attributes, including beliefs or opinions, such as religious 
beliefs or political opinions.” 

“Equal opportunity requirements” means 
“the requirements of the law for the time being relating to 
equal opportunities.” 

Amendment 157 has been lodged in recognition 
of views that the committee expressed. I therefore 
urge the committee to support it. 
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I move amendment 157. 

Amendment 157 agreed to. 

The Convener: Amendment 241, in the name of 
the minister, is grouped with amendments 241A to 
241E. I will put the question on amendments 241A 
to 241E, which are amendments to amendment 
241, before putting the question on amendment 
241 itself. 

Johann Lamont: Amendment 241 provides the 
Scottish ministers with powers to designate a 
national scenic area for its outstanding scenic 
value in a national context or to vary or revoke an 
NSA. Before designating such an area, Scottish 
ministers will consult Scottish Natural Heritage and 
such other bodies as may be prescribed.  

The amendment also provides a requirement for 
a planning authority to pay special attention to the 
desirability of safeguarding or enhancing any such 
area so designated when it is exercising any of its 
functions under the Town and Country Planning 
(Scotland) Act 1997. To assist planning 
authorities, provision is included for the Scottish 
ministers to issue statutory guidance to which 
authorities must have regard.  

National scenic areas represent the very best of 
Scotland’s landscapes, in terms of both their 
outstanding natural beauty and their amenity, and 
we must continue to safeguard those areas to 
ensure that their special qualities endure, to be 
enjoyed by both present and future generations. 
Amendment 241 provides for a Scottish approach 
to the protection of our nationally important 
landscapes, which reflects our separate legislative 
and policy approach to the management of those 
key assets. Although similar—but nevertheless 
different—designations exist in England, Wales 
and Northern Ireland, we should be aware that 
they reflect different circumstances and 
approaches to the care of landscape, which are 
not necessarily appropriate here. I therefore hope 
that the committee will support amendment 241. 

Amendments 241A to 241E delete “National 
Scenic Area” from amendment 241 and insert in 
its place “Area of Outstanding Natural Beauty”. We 
believe that “national scenic area” captures better 
than any alternative label what those areas are 
about—resources of national importance and 
value for their scenic qualities. There should be no 
doubt that, in terms of scenic quality, they at least 
stand comparison with Scotland’s national parks. 
The use of that title avoids the danger of repeating 
in Scotland the perception that has long been 
prevalent in England and Wales that areas of 
outstanding natural beauty are second-class 
citizens.  

The NSA designation has been in existence for 
almost 30 years and it is well understood by 
practitioners. It is true that NSAs have not always 

received the wider public recognition that has 
attached to some policies, such as the national 
parks policy. I am sure that that has been reflected 
in the committee’s discussion on the issue. The bill 
offers an opportunity to raise the profile of national 
scenic areas generally and to increase 
understanding among the wider public.  

The NSA designation is supported both in 
secondary legislation and in policy terms. 
Furthermore, awareness has been raised 
throughout Scotland—perhaps not universally but 
among practitioners and those with an interest in 
the matter—as a result of the NSA review process 
that has been undertaken by SNH and the pilot 
management strategies that have been prepared.  

The loss of the word “national” from the NSA 
designation would be particularly 
disadvantageous, as many of the various labels 
that are attached by local authorities to their local 
landscape designations—for example, “area of 
great landscape value”—are not so readily 
distinguished from “area of outstanding natural 
beauty”. 

Probably more important, adoption of the “area 
of outstanding natural beauty” label would be 
bound to suggest to many that the intention was to 
adopt the policy approach that goes with that 
designation in England and Wales. The only 
criterion for selection of an AONB is its 
outstanding natural beauty, whereas national 
scenic areas—both in the past and in the 
proposed refreshed designation—recognise the 
role and influence of people in shaping the 
landscape that we see today. NSAs also 
recognise the clear cultural and historical 
associations that landscapes have in national 
terms for the people of Scotland. Confusion would 
inevitably arise, particularly among bodies that 
work both north and south of the border, which 
might easily overlook the difference in the 
legislative and policy regimes that are in place. 

The Executive takes the view that Scotland 
faces distinctive issues in dealing with its 
nationally important landscapes. Issues of rurality 
and remoteness are recognised by the Executive 
as being distinctive to Scotland, whereas 
protected landscapes in England and Wales tend 
to experience far greater pressures for 
development and recreational use. It should also 
be borne in mind that Scotland’s landscapes have 
been influenced by a different set of cultural and 
historical factors and have been subject to a 
distinctly different system of land tenure. 

Our landscape policy approach recognises and 
values the part that the people have played in 
shaping the landscape of Scotland. We also 
recognise the importance of those communities 
that live and work in our protected landscapes and 
the need to take account of their social and 
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economic needs. Those factors, together with the 
separate planning legislation, policies and 
practice, require that a different approach is taken 
to the management of these key assets. As I 
mentioned earlier, the refreshed designation will 
require planning authorities to pay special 
attention to the desirability of safeguarding or 
enhancing the character and appearance of 
national scenic areas within their areas. 

We have not detected any support for the idea 
of changing the name. A number of organisations, 
including Scottish Environment LINK, Scottish 
Natural Heritage, the Scottish landscape forum 
and the Royal Town Planning Institute, have 
written to ministers to support the retention of the 
name for much the same reasons that I have 
outlined. I understand that some of that 
correspondence has come before the committee 

Finally, a change of name without a change of 
substance might lead to confusion among those 
who apply and interpret the legislation. We need to 
be clear about what was consulted on. I therefore 
recommend that you reject the amendments in 
Scott Barrie’s name. 

I move amendment 241. 

Scott Barrie: I am sorry to return to the issue 
and take up the committee’s time, but I think that 
we need to go back to how the designation has 
come to be included in the bill. The rest of the 
committee shares my view that the matter has 
been handled particularly badly by the Executive, 
through the introduction at stage 2 of a very late 
amendment with no prior warning. If nothing else, 
in lodging these amendments I have begun, at 
long last, to get some answers to the questions 
that the committee asked in its two evidence 
sessions on the matter in May and September. 

The minister talked for a long time about the 
reason for reintroducing national scenic areas into 
our legislation and said that it would cause great 
confusion among the stakeholders to change the 
name from “national scenic areas” to “areas of 
outstanding natural beauty” or, I presume, any 
other name. The stakeholders are the only ones 
who really know anything about national scenic 
areas. One of the things that has troubled the 
committee—it has certainly troubled me—is the 
fact that nobody in Scotland, outwith the small 
coterie of people who seem to deal with these 
things, knows anything about national scenic 
areas. 

The minister said that national scenic areas 
have been around for 30 years. I am not an expert 
in going around Scotland, but in the bits of 
Scotland that I have visited that are, apparently, 
national scenic areas—about which we were 
informed in the briefing that we received—I have 
never seen any signage to indicate that they are 

national scenic areas. There has been a problem 
with the designation of such areas in the past, and 
I think that it is extremely doubtful whether that 
designation has any great value to the wider 
public. The name itself is problematic. Apart from 
saying that something is “national”, it does not 
conjure up the imagery to which the minister 
referred. If my proposal is rejected, we might want 
to suggest another name at stage 3, as I do not 
think that the name encapsulates what the 
Executive wants it to. Judging by what the minister 
said, if I had proposed the phrase “area of 
outstanding national beauty”, that might have been 
more acceptable to the minister, given that the 
lack of the word “national” in the name that I have 
suggested seems to be one of the objections to it. 

10:15 
I am indebted to Bill Wright from the Association 

for the Protection of Rural Scotland, who spent 15 
to 20 minutes with me last week. In that time, I 
learned an awful lot more than I learned in the 
committee’s two evidence sessions about why it is 
important that we reinsert the designation into the 
bill. He shares my concern that these designated 
sites have not been publicised in the past. If the 
amendments in my name are agreed to today, we 
must ensure that an awful lot more is done to 
publicise them in the future. 

In a letter to the convener of which I received a 
copy—I do not know whether other committee 
members did—Lady Isabel Glasgow, the chair of 
the Scottish landscape forum, stated that we could 
not change the name to what I have suggested 
because it 
“does not clearly indicate the national status of this 
designation” 

and because it 
“also runs the risk of creating confusion”. 

The word “confusion” seems to be cropping up all 
the time, but I am not sure who would be 
confused. The stakeholders know exactly what we 
are talking about, and the issue of confusing the 
wider public just does not come into it because 
nobody knows that the areas exist. 

Whoever is responsible—the Executive, SNH or 
the Scottish landscape forum—needs to get its act 
together to ensure that the areas are properly 
publicised, that people know what the areas are 
and that we get some value out of having the 
designation. It seems to me that we have not had 
that in the past. 

I move amendment 241A. 

Dave Petrie: I echo a lot of Scott Barrie’s 
concerns about the issue. This is rushed 
legislation. I have been a member of the 
committee for only a short time, but I am a fan of 
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these areas, whatever they are called. For the 
benefit of John Home Robertson, I say that I am 
also a fan of trees. 

John Home Robertson: As long as they are not 
too tall. 

Dave Petrie: As a novice in the Parliament, I 
suspect that this provision has not gone through 
the due parliamentary process. Only the minister 
can say why the matter was not raised earlier. 
Who judges what constitutes a national scenic 
area? Is there going to be public participation in 
that process? How often is the designation going 
to be reviewed? What about seascapes, sunsets 
and things like that? How are they going to be 
covered? In general, I am less than satisfied with 
the designation process as it stands at the 
moment. I am not saying that I will not support 
amendment 241 today, but I remain to be 
convinced and suspect that quite a few further 
amendments might be required at stage 3. 

John Home Robertson: I am not sure why Mr 
Petrie is complaining about this, as the matter is 
being handled exactly as Scottish legislation 
always used to be handled at Westminster. The 
Conservative party used to think that it was a 
wonderful way of doing things—and that is my 
concern. This reminds me of some of the worst 
practices that I used to see in the handling of 
Scottish legislation in pre-devolution days. I had 
hoped that we had put all that behind us. 

I share Scott Barrie’s disquiet about the way in 
which this substantial provision is being 
parachuted into the bill. It obviously has nothing at 
all to do with planning but is just being inserted. 
Aficionados of legislation might have wondered 
why that little word “etc” was included in the title of 
the bill. I presume that it is a weaselly little word 
that is put in when an Executive or a Government 
intends to insert something in a bill at a later date, 
and that is exactly what has happened here. 
Something that has nothing whatever to do with 
the rest of the bill and nothing to do with the 
planners is being dropped into the bill very late on 
in pretty untidy circumstances. I had thought that 
those days were past now—to quote the song. 
When we voted for devolution and a new, open 
system of government, there was supposed to be 
a very different way of preparing legislation, 
consulting and all the rest of it. That has not 
happened in this case. 

I will go along with Scott Barrie in saying 
reluctantly that, having looked at what we have 
ended up with, it is probably right that we agree to 
the Executive’s proposal. However, the process 
bears all the hallmarks of the bad old days, and 
that must not be allowed to happen again. 

I am grateful to Scott Barrie for lodging the 
amendments in his name, which have enabled us 

to have this debate, but I am not sure that he is 
right on the idea of areas of outstanding natural 
beauty. That title would risk confusion with the 
different designations of sites south of the border, 
which are not quite the same as what we are 
discussing. That could give rise to difficulties.  

Like some colleagues, I am uncomfortable about 
the term “national scenic area”. I am not quite sure 
what it conjures up. It just sounds like something 
else that has come out of Scottish Natural 
Heritage that does not mean very much.  

Not much credit comes out of how this matter 
has been handled, but the Deputy Minister for 
Communities comes out of it with considerable 
credit. Perhaps these areas should be called 
“Lamont sites”. I will resist the temptation of giving 
any credit to Lady Glasgow. I had not heard of her 
before. “Glasgow sites”? Perhaps not. I do not 
know whether it would be possible to find a 
suitable site to designate early in the process in 
the minister’s constituency. Perhaps not, but it 
could be done in Tiree. If the areas could pass into 
the language as “Lamont sites”, some credit would 
come out of this business.  

Otherwise, I hope that various wrists in various 
departments of the Scottish Executive will be 
severely slapped over the way in which this matter 
has been handled. I do not ever want to see 
anything like this again in a committee of the 
Parliament. I thought that I had left all that rubbish 
behind me at Westminster. 

Patrick Harvie: How can I follow that? 

I agree with much of what John Home 
Robertson and Scott Barrie have said about the 
process according to which the contents of 
amendment 241 are coming into the bill and about 
the lack of promotion of NSAs in the past and the 
opportunity to do something more proactive in the 
future. However, I do not agree with Dave Petrie 
that the issue has not gone through the proper 
parliamentary process. It is the Executive’s part of 
the process that has been lacking, rather than the 
parliamentary side. The committee has in fact 
spent more time thinking about this issue than it 
has about some other aspects of the bill, and I 
think that the work that we have done has been up 
to scratch. I do not agree with Scott Barrie that we 
need to change the name at this point. There 
seems to be nobody outside the room making any 
great call for that to happen.  

I echo much of what Scott Barrie and John 
Home Robertson have said about the Executive’s 
process, but I think that we should pass 
amendment 241 without amendments 241A to 
241E. 

Christine Grahame: I endorse everything that 
John Home Robertson has said. Having been in 
practice as a lawyer, I know that the worst 
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legislation is the sort that has tagged-on parts and 
sections that do not really belong where they have 
been placed—whereas the idea might be right, it is 
in the wrong place. I had hoped that when the 
Scottish Parliament came along we would not 
have miscellaneous and random sections buried in 
bills, which make the operation of the law more 
complicated, not so much for practitioners as for 
ordinary people. I had thought that we would be 
seeking clarity here. We could perhaps even have 
had a standalone bill on the issue, which would 
have been a short, simple bill. Otherwise, the 
provisions could have been placed somewhere 
else. I endorse everything that John Home 
Robertson has said on the matter. I am sure that, 
with a change of Government, we might develop 
other legislative practices. 

Johann Lamont: That is an unlikely event.  

I know that there have been a number of 
attempts during the passage of the bill to give ever 
more power to ministers and to appeal to my own 
megalomania in particular. We have resisted those 
attempts, so I will resist the offer that John Home 
Robertson makes to have “Lamont scenic areas” 
all over the place—no matter how appealing that 
might be to me and my family. 

I will address two separate issues. The first is 
the policy and the second is the process. It has 
been helpful of Scott Barrie to lodge amendments 
241A to 241E, as that has allowed views to be 
expressed and given us an opportunity to tease 
out some of the policy issues. I apologise to the 
committee for the fact that it has not been fully 
engaged in the development of the policy in this 
case and that it has not been afforded the capacity 
at an early enough stage to develop its critique of 
it. That is a separate matter from whether I think 
that the suggested provisions are important to 
implement. However, the process has not been 
helpful to the committee. I am a great fan of the 
committee process, and there are a good number 
of places in the passage of the bill where the 
committee has shaped and influenced the way in 
which it has developed. That is a very important 
part of the legislative process.  

However, the difficulties in the process did not 
arise because nothing was done until an 
amendment just emerged from someone’s hip 
pocket and was presented to the committee; they 
arose because two processes were going on in 
parallel universes. That has been a challenge. We 
engaged with the committee on the issue at the 
wrong stage, but there was a consultation 
process—the fact that the committee did not know 
about the consultation is serious and I am sure 
that throughout the Executive we will learn lessons 
from that. However, that does not mean that 
amendment 241 is ill thought out. 

Amendment 241 should be supported and the 
amendments in the name of Scott Barrie should 
be resisted. It is a simple amendment, which is 
necessary if we are to ensure that we can develop 
national scenic areas—I will talk about the name in 
a minute—change the boundaries of existing 
NSAs and create new ones. If the committee does 
not agree to amendment 241, we will continue to 
have the NSAs that are already designated but will 
be unable to take the policy forward. 

Professionals and practitioners should not 
simply create designations for the sake of it and 
draw lines on maps without engaging with the 
communities in Scotland that are affected by the 
designations. The approach to national scenic 
areas that we envisage and support acknowledges 
the importance of landscape and the significant 
interaction between people and the landscape, as 
I said. We are striving to meet the challenge of 
securing coherence between what the designation 
means to the people who make it and what 
communities experience and feel about the 
designation. Amendment 241 will allow us to meet 
that challenge. 

I made the case for retaining the name “national 
scenic area”. The fact that practitioners have been 
signed up to that term for more than 30 years 
might not be a sufficient reason to support it, but it 
should be sufficient reason to make us pause 
before we change it. The term sufficiently captures 
our intentions, but we can make a difference only 
if those intentions are translated into work in 
communities. The amount of work required will be 
different in different areas, because there will be 
complex needs in some NSAs and straightforward 
needs in others. We must get past the name and 
consider what the living designation will mean. 
Scott Barrie might come up with another proposed 
name at stage 3, but the name is not crucial. What 
matters is how we secure acceptance and 
understanding—beyond the Executive and the 
Parliament—of what the designation means, so 
that people regard it as significant, rather than as 
something that means that they are not allowed to 
do anything in the area. The designation must 
mean something about how local authorities work 
in the area and people must be able to become 
enthused about the designation. 

We intend to review the existing NSA 
boundaries as soon as possible after the bill 
receives royal assent—subject to how the bill 
looks after it has completed its passage through 
the Parliament. When the new system for NSAs is 
in place, there will be a full consultation on any 
review of an existing designation or proposal for a 
new designation. I ask members not to support the 
amendments in the name of Scott Barrie and to 
accept the importance of the policy, regardless of 
the name. The term “national scenic area” 
captures what we are trying to do. 

 

340



4085  4 OCTOBER 2006  4086 

I assure the committee that the importance of 
engaging actively with parliamentary committees 
when developing work weighs heavily with me and 
throughout the Executive. We must ensure that 
the wisdom that committees can bring to 
proposals is brought into play at the earliest stage. 
As I said, I regret that members feel that the 
process has cast doubt on the new politics of the 
Scottish Parliament. That was not the intention. I 
hope that members will support amendment 241 
and reject the other amendments and, in so doing, 
acknowledge the challenge of turning lines on a 
map into something real that will make a 
difference in communities. 

10:30 
Scott Barrie: I thank the minister for her 

comments and I welcome the fact that she has 
taken on board the committee’s concerns about 
the process that led to the lodging of amendment 
241. 

I take the minister’s point on the lack of support 
for a change of name. Neither I nor other 
committee members like the name, but no body of 
opinion in the wider stakeholder community 
appears to support a change of name. My concern 
remains that the reason for wanting to retain the 
name can be summed up in the phrase, “That’s 
the way it’s aye been,” which is not a particularly 
good reason for sticking with a name. However, 
given that there appears to be no support in the 
wider community for the name that I came up with, 
I seek leave to withdraw amendment 241A.  

Amendment 241A, by agreement, withdrawn. 

Amendments 241B, 241C, 241D and 241E not 
moved. 

The Convener: Minister, do you have anything 
further to say on amendment 241? 

Johann Lamont: No. It is sufficient to say that I 
am happy to engage in discussion with any 
committee member about the policy that is 
reflected in the amendment. 

Amendment 241 agreed to. 

The Convener: Amendment 254, in the name of 
Christine May, is grouped with amendment 255. I 
welcome Christine May to the committee. 

Christine May (Central Fife) (Lab): Thank you, 
convener. I draw attention to an entry in my 
register of interests: I am a trustee of the Fife 
Historic Buildings Trust. 

I hope not to take up too much of the 
committee’s time. I thank the Council for Scottish 
Archaeology for its briefing paper; I understand 
that committee members, the clerks and the bill 
team also received a copy of the briefing. 

The amendments in the group are probing 
amendments. I seek an appropriate legislative 
home for provisions that do not have one thus far. 
The natural environment is protected, as is the 
built environment. It is ironic that a building of 
significant architectural interest that was built in 
the 1950s has considerably more protection 
through the listings process than an 
archaeological site that is 3,000 years old. I hope 
that the committee agrees that the Planning etc 
(Scotland) Bill is the appropriate legislative home 
for the provisions in my amendments. 

Amendments 254 and 255 are a reflection of 
one of the first speeches that I made in the 
Parliament, when I called for a statutory register of 
historic monuments. Ten years have passed since 
the introduction of the voluntary code that local 
authorities were asked to sign up to. It is 
interesting to note that, although most authorities 
signed up, two authorities still do not keep a 
voluntary register of archaeological sites. 

Current planning legislation requires that 
archaeological sites are taken account of in any 
planning development. In the journal that records 
sites of interest that have been found over the past 
year, two local authority areas have fewer sites of 
archaeological interest than anywhere else in the 
country. Surely that cannot be the case. Offers of 
financial assistance have been made to help all 
local authorities to set up a register, but the two 
authorities to which I referred have not taken up 
that offer as yet.  

If the committee is not minded to support 
amendment 254, I ask it, at the very least, to 
agree to discuss with me and the Council for 
Scottish Archaeology how the situation might be 
remedied. 

I realise that amendment 255, on the duty of 
care, does not necessarily introduce new functions 
for local authorities but seeks to enshrine in 
legislation protection for the local authorities that 
already do their very best to take account of and 
protect their archaeological sites. In a report that 
was recently presented to the Minister for Tourism, 
Culture and Sport and which is being considered 
by the minister and the various agencies, the 
Historic Environment Advisory Council for 
Scotland says that it believes that protection of the 
historic environment should not be decoupled from 
the Executive’s planning policy. We believe that, if 
the bill included archaeological sites, that would 
help to promote respect for the integrity of our 
cultural heritage. 

For example, I hope that, when this site is 
excavated for development in 3,000 years’ time, 
the broken glass from last night’s obviously very 
good party that we have heard being discarded all 
morning will give some idea of what went on in this 
place. [Laughter.] However, to be serious for a 
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moment, I ask that, if the committee and the 
minister are not minded to support amendments 
254 and 255, they at the very least agree to meet 
me and the Council for Scottish Archaeology to 
consider the very serious matters that I have 
highlighted this morning. 

I move amendment 254. 

Christine Grahame: I have a very ignorant 
question, which I will try to ask without blushing. 
What exactly does the phrase “historic 
environment” in amendment 255 cover? I 
understand what is meant by “archaeological 
heritage” in amendment 254, but does “historic 
environment” cover mills and other old industrial 
sites such as those in the Borders? Where would 
the line be drawn? For example, would the 
definition include buildings constructed in the 
1950s and 1960s? I am thinking, in particular, of 
the impact on listed buildings. I have had brought 
to my attention cases in which buildings have not 
been listed before planning permission for a 
development has been granted and there is simply 
no way to list a building retrospectively in order to 
protect it. I do not know whether such matters are 
encompassed in amendment 255. 

Christine May: A building— 

The Convener: I am sorry, Mrs May, but you do 
not get a chance to respond at this point. You will 
be allowed to do so later. 

John Home Robertson: An off-the-cuff and 
probably ill-informed response to Christine 
Grahame’s question is that Christine May is talking 
not about buildings, which are already covered by 
the listing process, but about stuff that is either 
underground or incorporated into the landscape. 
As a result, it is rather less visible and, therefore, 
rather more vulnerable when people start digging 
holes. 

I am grateful to Christine May for bringing the 
matter to our attention and I hope that the minister 
will be able to help us out. I should perhaps 
declare an interest at this point, because I want to 
offer the committee a personal anecdote that 
relates to the matter. Some years ago, I 
discovered that I owned what might be called a 
piece of archaeology. In a corner of one of my 
fields, there are the remains of a henge from either 
the Neolithic or Mesolithic period—I am not sure 
which. I had not known about it; no one had ever 
told us that there was a piece of precious 
property—indeed, a designated ancient 
monument—on the site. The field had previously 
been ploughed but certainly has not been 
ploughed since we found out about the henge. It is 
not visible above the surface but, in certain 
weather conditions, can be seen from the air 
because of crop markings. 

Such fragile stuff, which is dotted about the 
country—not only in the towns and cities where 
the settlements have been, but out in the 
countryside and in the Highlands and hills—is an 
important part of our national heritage. If people 
undertake inappropriate land management, build 
buildings or erect walls and fences, they can do 
terrible damage, so it is important for us to be 
more proactively aware of the issue and more 
proactively involved in protecting that part of our 
heritage.  

The only thing that Christine May did not do was 
to name the two authorities that have failed to 
maintain a proper list of such sites. When she 
winds up, perhaps she can tell us a bit more about 
that. I hope that the minister will be able to help us 
with this important issue.  

Dave Petrie: I fully see where Christine May is 
coming from. It is a serious concern. However, I 
know from my past experience as a civil engineer 
that many a project is delayed because of that 
aspect of the planning system. I echo what she 
said about existing legislation perhaps not being 
adequate, but I do not see the need for 
amendment 254 at this stage. However, if an issue 
is identified that is not covered by existing 
legislation, there might be a case for some 
subordinate legislation. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I, too, have sympathy with amendments 
254 and 255, and Christine May made a strong 
case for them. She has advised us that 30 out of 
the 32 local authorities already maintain a register 
of sites, and if it is appropriate to slot in scenic 
areas to the bill, it might be an appropriate piece of 
legislation to ensure that we have a suitable 
register of sites. I am not sure whether I 
understood the sense of Dave Petrie’s comments, 
but if he was saying that, in his previous working 
life, he knew of delays to projects caused by 
developers coming across previously unknown 
sites or monuments, I can only say that that is all 
the more reason to have a register. If there were a 
register, developers and the local planning 
authority would know about those sites.  

I have great sympathy for this group of 
amendments, and I will be interested to hear what 
the minister says in response to them. I hope that 
today’s discussion will not be the end of the 
matter, and that we can move forward on a 
register of sites before the bill completes its 
passage.  

Euan Robson: Amendment 254 is particularly 
interesting. If I have understood it correctly, its aim 
is to put on a statutory basis something that 
already exists. There might be some validity in 
that, but the amendment has less force if it is 
simply intended to bring two local authorities to 
heel. Nevertheless, a bill on planning is an 
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appropriate place to put an amendment of this 
nature. It is also appropriate to give greater 
prominence to the importance of greater 
archaeological heritage, for the very reasons that 
John Home Robertson mentioned. We lose too 
much of that heritage, and if there is a statutory 
basis for a register, that demonstrates the 
importance that the Parliament attaches to local 
archaeological heritage. That may be something 
on which we need to build protection measures in 
future so, on balance, I would be minded to 
support something along the lines of amendment 
254.  

Amendment 255, on the other hand, is 
interesting because, although it seeks to build 
upon 254, it draws the duty very widely, and 
includes every public body and office holder, and I 
ask the minister to offer her advice on whether that 
is entirely appropriate. I suspect that, at this stage, 
the provision is drawn just a little bit too widely, 
because there may be office holders and public 
bodies for whom it is not relevant, and I am not 
entirely clear whether the amendment might 
impose something unnecessarily burdensome on 
them.  

Having said that, I think that it would be helpful if 
we could make progress in this area, and I 
certainly do not think that the bill is the wrong 
place for such an amendment. In fact, it seems 
quite an appropriate place for it, and the 
amendment certainly deserves serious 
consideration.  

10:45 
Johann Lamont: The conservation and 

protection of the historic environment are 
important matters both for the Scottish Executive 
and for local authorities. That is why we have 
initiated a debate about a range of issues, 
including those raised in amendments 254 and 
255, in the context of the wider historic 
environment, significant parts of which are not 
protected through the planning system. I note what 
Euan Robson has said about having to think 
through the wider issues of capturing bits of the 
system that we did not intend to capture. I am 
mindful of the irony of what I am about to say, but 
we are not convinced that the Planning etc 
(Scotland) Bill is the best vehicle for such 
amendments. [Laughter.] I did not think that I 
would be able to say that with a straight face.  

As Christine May has said, the Historic 
Environment Advisory Council for Scotland has 
been asked by the Minister for Tourism, Culture 
and Sport to review a number of issues relating to 
the protection of our historic environment. As part 
of that work, it has recently reported to the minister 
on the role of local authorities in the conservation 
of the historic environment and on the need for a 

review of heritage legislation. The HEACS reports 
raise issues similar to the ones raised in 
amendments 254 and 255. The report on local 
authorities also recommends the development of 
minimum standards for a quality local authority 
historic environment service, including a sites and 
monuments record. The development of those 
standards requires careful consideration, and the 
absence of a definition of a sites and monuments 
record in amendment 254 is problematic, as we 
would not know what we were letting local 
authorities in for or what we were asking them to 
be responsible for.  

A response to the HEACS reports will be issued 
by Scottish ministers in due course, and it would 
not be appropriate to pre-empt the careful 
consideration of HEACS’s recommendations and 
their resource implications by legislating now. 
Therefore, I invite Christine May not to press her 
amendment 254 and not to move amendment 255, 
in view of the fact that ministers need time to give 
proper consideration to the practical and resource 
implications of the HEACS recommendations. 
However, I have listened to what committee 
members have said and I note their instinctive 
support for the amendments. I would be happy to 
reflect further on today’s debate and am more than 
happy to meet Christine May and other members 
to discuss precisely why the bill is not an 
appropriate vehicle for establishing a register of 
sites. There is a separation between the policy 
and the vehicle, and past experience tells me that 
we should not jump too quickly on to any available 
vehicle that might be passing. Nevertheless, I 
recognise that there is a shared commitment to 
protecting the historic environment and a shared 
interest in the issues that have been raised, in 
particular by John Home Robertson. I am happy to 
play a part in that, at this stage and beyond the 
bill. 

Christine May: I am grateful to committee 
members and to the minister for their helpful 
comments. Archaeology includes recent things, 
such as buildings, but buildings are already 
covered. Those that are not currently listed could 
be covered by the register that I am proposing, but 
it is intended more for sites that are not 
immediately visible, which is the definition 
currently used by HEACS.  

I was asked to name names, but I will not do so 
at this stage. It is easy for people to find out which 
local authorities do not maintain a register of sites 
so I will not take up the committee’s time by talking 
about that.  

David Petrie spoke about delays to projects. In 
the 30 local authorities that currently keep a 
voluntary register, the identification of 
archaeological sites is not, in the main, what leads 
to delays in projects. It is other bodies, such as the 
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Historic Buildings Council for Scotland and the 
Ancient Monuments Board for Scotland that can 
cause delays.  

The fact that 30 out of the 32 local authorities 
already keep a voluntary register indicates that it is 
important to do so. The minister said that we 
would not know what we were letting local 
authorities in for, but they already know what they 
are in for. We are simply asking for the protection 
of statute, which already exists for buildings, to be 
applied to these monuments.  

I take Euan Robson’s point that amendment 255 
is perhaps a little widely drawn, and I could 
consider the wording more closely. However, I 
draw attention to the fact that in England it is 
proposed that not just public bodies but private 
owners should have a duty of care, which seems 
to draw the boundaries much more widely. 

The bill is the right place for my proposals, 
because changes to planning legislation will be 
needed even if archaeological sites are to be 
covered in other legislation as a result of HEACS’s 
recommendations. It might be possible to address 
the issue through subordinate legislation or 
planning advice notes. 

I welcome the committee’s interest and the 
minister’s helpful offer of further dialogue, so I will 
not press amendment 254 or move amendment 
255. 

Amendment 254, by agreement, withdrawn. 

Amendment 255 not moved. 

Section 47 agreed to. 

Section 48—Further amendment of the 
principal Act 

The Convener: Amendment 158, in the name of 
the minister, is grouped with amendments 159, 
242, 160, 243, 161, 244 and 245. 

Johann Lamont: Amendment 158 is 
consequential to amendment 149, which the 
committee agreed to and introduces fixed-penalty 
notices. Amendment 158 will ensure that any 
reference to “compliance period” in respect of 
enforcement notices in new section 136(A) of the 
1997 act has the same meaning as references to 
“compliance period” in other sections of that act. 

Failure to comply with an enforcement notice 
constitutes a breach of the notice, which is an 
offence for which the planning authority may seek 
prosecution under section 136 or issue a fixed-
penalty notice under new section 136A. It is 
important to ensure that definitions are used 
consistently throughout the sections of the act that 
relate to enforcement notices and, in particular, to 
potential action if a notice is not complied with. I 
strongly urge the committee to support 
amendment 158. 

Amendment 159 will ensure that planning 
authority representatives can be authorised to 
enter land to ascertain whether there has been a 
breach of planning control that should be 
addressed by the issue of a temporary stop notice. 
It will also allow planning authorities to authorise a 
person to enter land to ensure that the 
requirements of a temporary stop notice have 
been complied with. Temporary stop notices are 
intended to provide planning authorities with an 
immediate power to stop an activity that breaches 
planning control. We intend the provision to be 
used if, for example, there is a danger that an 
activity could cause serious damage to the 
environment or local amenities. If planning officials 
are to be able to use the power effectively, it is 
essential that they can gain access to the land to 
ascertain the extent of the perceived breach. In 
lodging amendment 159, we simply seek to 
provide the same rights of entry that exist in 
respect of other enforcement powers, such as 
those in relation to enforcement notices. I ask the 
committee to support amendment 159. 

Amendment 242 will extend the existing 
legislation and bring appeals against tree 
preservation order enforcement in line with 
general appeals against enforcement, by allowing 
for a statutory appeal to the Court of Session on 
the decision of the Scottish ministers in a TPO 
enforcement appeal. I ask the committee to accept 
amendment 242. 

Amendment 160 takes account of the repeal of 
subsections (5) and (6) of section 46 of the 1997 
act on processing called-in planning applications. 
Section 242A of the 1997 act applied those 
subsections to urgent applications made to the 
Scottish ministers under the urgent procedures for 
Crown development. Amendment 160 will simply 
drop the reference to the two repealed 
subsections. I ask the committee to accept 
amendment 160. 

Amendment 243 confirms that regulation and 
order-making powers conferred on ministers by 
the 1997 act include powers to make 
“such incidental, supplemental, consequential, transitory, 
transitional or saving provision as the Scottish Ministers 
consider necessary or expedient.” 

Given the range of regulations and orders 
associated with planning reform, the provision will 
make it easier to incorporate transitional 
arrangements in secondary legislation. It is a 
standard provision. 

The bill will repeal section 130(1)(a) of the 1997 
act and amendment 161 will remove further 
references to that paragraph from that act. I ask 
the committee to support amendments 243 and 
261. 
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Amendments 244 and 245 reflect our 
commitment to discontinue the notice of intention 
to develop—NID—procedure that is currently in 
place for developments that are carried out by 
planning authorities. The new approach will 
ensure that all developments in which local 
authorities have an interest will be subject to 
planning applications, the wider reforms of our 
planning system and enhanced scrutiny by 
ministers, if appropriate. We advised the 
committee that the Executive would lodge 
amendments on the matter. We will revoke the 
regulations that govern the NID procedure as soon 
as possible after royal assent. To back up that 
revocation, amendment 244 will repeal the 
enabling power as set out in section 263 of the 
1997 act. Doing that will support our long-term 
commitment that local authority developments 
should receive no special treatment through the 
wider planning system. 

As a direct consequence of the repeal of section 
263 of the 1997 act, amendments 244 and 245 will 
also repeal part II of schedule 18 to that act, which 
lists provisions to which section 263 refers, and 
section 277(9) of that act, which interprets 
references to provisions that are listed in part II of 
schedule 18. 

The amendments are an essential element of 
our reforms to how developments are considered 
through the planning system, with enhanced 
scrutiny when appropriate. I ask members to 
support amendments 244 and 245. 

I move amendment 158. 

Amendment 158 agreed to. 

Amendments 159, 242, 160, 243 and 38 
moved—[Johann Lamont]—and agreed to. 

Section 48, as amended, agreed to. 

Section 49 agreed to. 

Before section 50 

The Convener: Amendment 220, in the name of 
Euan Robson, is in a group on its own. 

Euan Robson: Amendment 220 is simply a 
probing amendment. There is merit in having a 
formal process for updating Parliament on 
progress to implement the bill, which one hopes 
will become an act in due course. The bill is 
complicated, and secondary legislation, such as 
regulations, will be required. The implementation 
process will need to be conducted in the spirit in 
which the act was promulgated. 

There is merit in the Parliament in the next 
session having the opportunity to debate a formal 
report on progress. Some things must happen to 
the legislation. It must be implemented in a way 
that inspires the confidence of the communities 

that use it, and we must ensure that local 
authorities play their part in turning the bill’s 
provisions into reality. 

I need not say much more, because the 
amendment is straightforward. I am interested in 
hearing what the minister and members have to 
say. 

I move amendment 220. 

Christine Grahame: I see the reasoning behind 
the amendment and I understand that it is a 
probing amendment, which means that I take a 
different approach to it. 

People who are returned in the coming 
parliamentary sessions should look into post-
legislative scrutiny much more. We should slow 
the sausage machine and assess the impact of 
legislation. The Health Committee has done that 
important task. Such scrutiny is appropriate. I may 
be wrong, but I know of no statute in which a 
provision such as that in amendment 220 is 
embedded. 

I have a technical point. The amendment refers 
to a time 
“after the end of two years after this Act receives Royal 
Assent”. 

An act can be amended within two years, so what 
ministers are asked to report on might change. 

I am well behind the policy, principle and thrust 
of the amendment that we should start to consider 
the impact of our legislation. The chickens are 
coming home to roost and the outcomes of some 
legislation, such as that on free personal care, 
have not been what parliamentarians thought 
would happen. We need to go back and 
reconsider legislation. 

11:00 
Cathie Craigie: It is important that the 

committees of the Parliament try to ensure that the 
legislation that they play a hand in enacting 
delivers on the original intention. However, my 
experience of a previous piece of legislation leads 
me to caution the committee and Euan Robson 
about setting a timetable for reporting on 
implementation. In the case to which I refer, the 
committee agreed the importance of having in the 
Housing (Scotland) Act 2001 a provision that the 
right to buy would be examined after five years. 
The Scottish Executive Development Department 
published the information last week, which will be 
useful, but it would have been much more useful 
in examining how the legislation has affected the 
right to buy if we had said seven years. 

I hope that the committee with responsibility for 
planning—whatever our successor committee is 
called; we seem to change the name each time we 
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return after an election—will chart the progress of 
the bill and measure its success. I am sure that 
non-committee members will also do that. It is not 
necessary to insert into the bill a provision to 
report on implementation, as Euan Robson seeks 
to do. I am sure that the minister will want to tell 
the committee about the Executive’s intention in 
terms of charting the progress of the bill and how 
the provisions are working on the ground. 

The Convener: Although I understand the 
attraction of including in the bill a measure on a 
report on implementation, I share Cathie Craigie’s 
concerns about whether the time limit for reporting 
on the right to buy that we inserted into the 
Housing (Scotland) Act 2001 was the correct one. 
The bill allows for regular audits of planning 
departments. How will those audits be used to 
assess implementation? We need to know about 
problems and whether planning authorities 
throughout Scotland successfully implement the 
legislation. Could the audits be used to do 
something similar to the proposal in Mr Robson’s 
amendment 220? 

Johann Lamont: Euan Robson’s proposal is for 
ministers to be required to report to Parliament on 
the implementation of the legislation, particularly in 
respect of the actions that ministers and planning 
authorities take. I thank him for lodging 
amendment 220 because, in so doing, he has 
afforded us the opportunity to reflect on the 
processes that will be put in place once the bill is 
passed. I like to think of this part of the process as 
the end of the beginning and not the beginning of 
the end—at the moment, the two things feel pretty 
close to one another.  

I recognise the important point that Euan 
Robson makes in amendment 220. It is important 
to examine the impact of legislation and whether a 
gap has opened up between what was claimed 
and what is delivered. That imperative is no more 
evident than in the case of planning legislation. In 
introducing the bill, it is obvious that the Executive 
has sought to do more than simply pass 
legislation; clearly, we want to see a huge culture 
change. 

Of course, it is essential that ministers maintain 
an open and constructive dialogue with the 
Parliament and its committees on the 
implementation of policy and legislation. Given our 
earlier discussion, Parliament has a role in 
creating policy and legislation, as well as in 
scrutinising the implementation of policy and 
legislation. We recognise the powerful role of the 
committees in investigating particular topic areas 
and their independence in investigating issues 
regardless of whether they were initiated by the 
Executive. As part of those investigations, 
committees seek detailed reports from Scottish 

ministers on how policies and legislation have 
been implemented.  

In the case of planning, we fully intend to keep 
the committee, the Parliament and all interested 
parties up to date with progress on the many 
aspects of planning modernisation. It is important 
to recognise that the modernisation programme 
reaches far more widely than just the primary 
legislation. There will be an extensive programme 
of secondary legislation, guidance and circulars, 
as well as the development of the national 
planning framework. As the committee will 
appreciate, the implementation of that programme 
will take a number of years. We will give the 
committee an indication of the timetable for 
implementing the act, if passed.  

In the light of the existing means that are 
available to the Parliament for calling ministers to 
account, I am not convinced that it would help or 
add much to the parliamentary scrutiny of the work 
if a one-off report were to be required no more 
than midway through the implementation process. 
The report on the right to buy is a good example of 
an interesting report that does not reflect the 
changes that were provided for in the legislation. It 
could be argued that the proposed approach 
would impose an arbitrary deadline on a complex 
and wide-ranging programme of work. 

We have a good record of engaging the widest 
possible range of stakeholders in discussions on 
planning modernisation. I would rather build on 
that approach by encouraging and developing on-
going dialogue in which we continue to monitor 
and debate the process of transformation through 
to the end with all interested parties and, critically, 
with the committee and the wider Parliament. That 
approach should commend itself across the board. 

I do not see the commitment and the issues that 
Euan Robson raises as marginal or separate. The 
commitment to engage with all stakeholders will 
be a central part of the legislation—we will not just 
tick a box. It is important that we engage with 
stakeholders, particularly around community 
engagement, and drill down into the capacity of 
planning to liberate local communities and enable 
the development that they need. 

The convener spoke about audits. They will be 
published and will play an important part in giving 
information to those who wish to scrutinise the 
work. Underpinning that is a commitment from the 
Development Department to ensure that people 
are fully informed of the stages and timetabling of 
progress. 

On that basis, although I understand what 
prompted amendment 220, I urge members not to 
support it. 

Euan Robson: I am grateful for the minister’s 
remarks and, indeed, for the comments of fellow 
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committee members. Although amendment 220 
seemed like a good idea at the time, it no longer 
seems so. I agree that it is too prescriptive. 
However, it is useful to debate the bill, because it 
attempts to change a culture, as the minister said, 
so post-legislative scrutiny will be remarkably 
important. That will be the duty of the successors 
to the Communities Committee, or indeed those of 
us who might return to the committee at a later 
date. 

I seek leave to withdraw amendment 220. 

Amendment 220, by agreement, withdrawn. 

Section 50 agreed to. 

Schedule
REPEALS 

Amendment 199 moved—[Johann Lamont]—
and agreed to. 

Amendment 217 not moved. 

Amendments 161, 244 and 245 moved—
[Johann Lamont]—and agreed to. 

Schedule, as amended, agreed to. 

Sections 51 to 54 agreed to. 

Long title agreed to. 

The Convener: That concludes our sixth and 
final day of stage 2 consideration of the Planning 
etc (Scotland) Bill. I thank the minister and her 
officials for their attendance today and throughout 
our deliberations. 

11:10 
Meeting suspended. 
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Planning etc. (Scotland) Bill 1
Part 1—National Planning Framework 

SP Bill 51A Session 2 (2006) 

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 

Planning etc. (Scotland) Bill
[AS AMENDED AT STAGE 2] 

An Act of the Scottish Parliament to make further provision relating to town and country 
planning; to make provision for business improvement districts; and for connected purposes. 

PART 1

NATIONAL PLANNING FRAMEWORK

1 National Planning Framework 5

After Part 1 of the principal Act insert— 

“PART 1A

NATIONAL PLANNING FRAMEWORK

3A National Planning Framework 

(1) There is to be a spatial plan for Scotland to be known as the “National Planning 10
Framework”. 

(2) The National Planning Framework is to set out in broad terms how the Scottish 
Ministers consider that the development and use of land could and should 
occur.

(3) The National Planning Framework must contain— 15

(a) a strategy for Scotland’s spatial development, and 

(b) a statement of what the Scottish Ministers consider to be priorities for 
that development. 

(4) The framework may— 

(a) contain an account of such matters as the Scottish Ministers consider 20
affect, or may come to affect, the development and use of land,  

(b) describe— 

(i) a development and designate it, or 

(ii) a class of development and designate each development within that 
class,25

a “national development”, and  
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(c) contain any other matter which the Scottish Ministers consider it 
appropriate to include. 

(5) If the framework contains a designation under subsection (4)(b), the framework 
may contain a statement by the Scottish Ministers as regards that designation. 

(6) The Scottish Ministers are to— 5

(a) prepare and publish the framework, 

(b) keep it under review, and 

(c) consider from time to time whether it should be revised. 

(7) If the Scottish Ministers revise the framework, they are to publish it as revised. 

(8) The Scottish Ministers are to prepare and publish an account (in this Part 10
referred to as their “participation statement”) of when consultation as regards 
the preparation or review of the framework is likely to take place and with 
whom and of its likely form and of the steps to be taken to involve the public at 
large in the preparation or review. 

3B Proposals for National Planning Framework: Parliamentary consideration 15

(1) After complying with section 3A(8), the Scottish Ministers— 

(a) are to lay the proposed National Planning Framework (or of the 
framework as proposed to be revised) before the Scottish Parliament, and 

(b) are not to complete their preparation or revision of the framework until 
the period for Parliamentary consideration has expired. 20

(2) In this section, the “period for Parliamentary consideration” means the period 
of 60 days beginning on the day on which the draft is so laid; and in reckoning 
that period no account is to be taken of any time during which the Scottish 
Parliament— 

(a) is dissolved, or 25

(b) is in recess for more than 4 days. 

(3) In preparing or revising the framework, the Scottish Ministers are to have 
regard to any resolution or report of, or of any committee of, the Scottish 
Parliament made, during the period for Parliamentary consideration, as regards 
the proposed framework (or as the case may be the framework as proposed to 30
be revised).  

3C National Planning Framework to be laid before Parliament

(1) The Scottish Ministers are to lay a copy of the National Planning Framework 
published, or published as revised, under section 3A before the Scottish 
Parliament. 35

(2) Together with any copy laid under subsection (1), the Scottish Ministers are to 
lay–– 

(a) a report as to the extent to which their actings with regard to consultation 
and the involvement of the public at large have conformed with (or have 
gone beyond the requirements of) their current participation statement, 40
and

354



Planning etc. (Scotland) Bill 3
Part 2—Development plans 

(b) a statement giving details of— 

(i) any resolution or report falling within subsection (3) of section 3B, 
and

(ii) the changes (if any) which in the light of any such resolution or 
report the Scottish Ministers have made to what was laid under 5
subsection (1)(a) of that section. 

3CA Sustainable development: exercise of functions by Scottish Ministers

(1) This section applies to the Scottish Ministers in the exercise of their functions 
of preparing and revising the National Planning Framework. 

(2) The Scottish Ministers must exercise those functions with the objective of 10
contributing to sustainable development. 

(3) In construing the expression “sustainable development” for the purposes of this 
section, regard may be had to any guidance issued, for the purposes of section 
3D, under subsection (3) of that section.”. 

PART 215

DEVELOPMENT PLANS

2 Development plans 

For Part 2 of the principal Act substitute— 

“PART 2 

DEVELOPMENT PLANS20

Sustainable development 

3D Sustainable development 

(1) This section applies to a planning authority in the exercise of any function 
under this Part. 

(2) The planning authority must exercise the function with the objective of 25
contributing to sustainable development. 

(3) The Scottish Ministers may issue guidance to a planning authority for the 
purposes of this section and that authority must have regard to any guidance so 
issued.

Strategic development planning 30

4 Strategic development planning authorities

(1) The Scottish Ministers may by order designate a group of planning authorities 
as authorities which are jointly— 

(a) to prepare a plan (to be known as a “strategic development plan”)—  

(i) whenever required to do so by the Scottish Ministers, and 35

(ii) (subject to sub-paragraph (i) and to section 10(8)) whenever the 
group think it appropriate to do so, 
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for an area (to be known as a “strategic development plan area”) to be 
determined under section 5(3), and 

(b) to keep under review the plan so prepared. 

(2) No part of the strategic development plan area is to be outwith the districts of 
the designated group. 5

(3) The Scottish Ministers may direct— 

(a) that an employee of a constituent authority of the designated group is to 
be assigned to manage the process of preparing and reviewing the 
strategic development plan, and 

(b) that other employees of the constituent authorities are to be assigned to 10
assist in that process. 

(3A) The Scottish Ministers are not to issue a direction to an authority under 
subsection (3) within the period of 3 months beginning with the day on which 
the order under subsection (1) designating the authority as a constituent 
authority of the designated group was made. 15

(4) A group of planning authorities acting jointly by virtue of subsection (1) may 
be referred to as a “strategic development planning authority”; and an 
employee assigned as is mentioned in paragraph (a) of subsection (3) may be 
referred to as a “strategic development plan manager”. 

(5) For any strategic development plan area there is at no time to be more than one 20
strategic development plan. 

(6) The Scottish Ministers may, for the purposes of this section, issue guidance to 
the constituent authorities of the designated group; and those authorities must 
have regard to any guidance so issued. 

(7) The Scottish Ministers may request a planning authority to provide them with 25
information regarding arrangements for the assignment of any employee of that 
authority to manage, or assist in, the process of preparing and reviewing a 
strategic development plan and the authority must provide such information 
within 14 days of receipt of the request. 

5 Strategic development plan area 30

(1) Within 3 months after designation under section 4(1), the strategic 
development planning authority are to submit to the Scottish Ministers— 

(a) a plan showing the boundary which the authority propose as the 
boundary of the strategic development plan area, and 

(b) a statement in justification of that proposal, 35

with the request that a determination be made under subsection (3). 

(2) If the individual planning authorities which the strategic development planning 
authority comprises are not unanimous as to the boundary to be proposed, any 
of those individual planning authorities may, in conjunction with the 
submission under subsection (1), submit an alternative plan and statement 40
under that subsection. 

(3) The Scottish Ministers may determine that the boundary of the strategic 
development plan area is— 
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(a) a boundary proposed in a submission under subsection (1), 

(b) any such boundary with such modifications as they think fit, or 

(c) such other boundary as they think fit.  

(4) If before making a determination under subsection (3) the Scottish Ministers 
consider they require further information from the strategic development 5
planning authority or from a planning authority of the designated group, they 
may request the authority in question to provide them with that information. 

(4A) The Scottish Ministers are to give notice to the strategic development planning 
authority of any determination under subsection (3); and where the 
determination is under paragraph (b) or (c) of that subsection the notice is to 10
include a statement as to their reasons for making the determination. 

(5) Subject to section 6, a determination under subsection (3) is final and 
conclusive.

6 Re-determination of boundary of strategic development plan area

(1) Where at any time a strategic development planning authority conclude 15
(whether or not by virtue of a requirement under section 4(1)(a)(i)) that, 
because of a material change in circumstances,  the boundary of their strategic 
development plan area is no longer appropriate, they are, within three months 
after so concluding, to submit to the Scottish Ministers— 

(a) a plan showing a boundary which they propose in place of the 20
determined boundary, and 

(b) a statement in justification of that proposal. 

(2) Subsections (2) to (5) of section 5 apply in respect of a submission under 
subsection (1) of this section as they apply in respect of a submission under 
subsection (1) of that section. 25

7 Form and content of strategic development plan

(1) A strategic development plan is a plan in which is set out— 

(a) a vision statement, being a broad statement of the strategic development 
planning authority’s views as to how the development of the strategic 
development plan area could and should occur and as to the matters 30
(including the matters mentioned in subsection (4)) which might be 
expected to affect that development, 

(b) a spatial strategy, being a broadly based statement of proposals as to the 
development and use of land within the strategic development plan area, 

(c) an analysis of the relationship of the vision statement and spatial strategy 35
to general proposals for the development and other use of land in 
districts which are contiguous to any part of the strategic development 
plan area, being general proposals which may be expected to affect that 
area,

(d) such other matters as may be prescribed, and 40

(e) any other matter which the strategic development planning authority 
consider it appropriate to include. 
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(2) A strategic development plan is, for the purpose of explaining or illustrating 
the proposals in the plan, to contain or be accompanied by— 

(a) such maps, diagrams, illustrations and descriptive matter as may be 
prescribed, and 

(b) such other maps, diagrams, illustrations and descriptive matter (if any)  5
as the strategic development planning authority think appropriate. 

(3) Diagrams, illustrations and descriptive matter which, by virtue of subsection 
(2), are contained in or accompany a strategic development plan are to be 
treated as forming part of that plan. 

(4) The matters referred to in subsection (1)(a) are— 10

(a) the principal physical, economic, social and environmental 
characteristics of the strategic development plan area, 

(b) the principal purposes for which land is used in that area, 

(c) the size, composition and distribution of the population of that area, 

(d) the infrastructure of that area (including communications, transport and 15
drainage systems and systems for the supply of water and energy), 

(e) how that infrastructure is used, and 

(f) any change which the strategic development planning authority think 
may occur in relation to any of the matters mentioned in paragraphs (a) 
to (e). 20

8 Preparation of strategic development plan etc.: general

(1) In preparing a strategic development plan or a main issues report the strategic 
development planning authority— 

(a) are to take into account the National Planning Framework,  

(b) are to have regard to such information and considerations as may be 25
prescribed, and 

(c) may have regard to such other information and considerations as appear 
to them to be relevant. 

(2) The Scottish Ministers may, in making a requirement under section 4(1)(a)(i), 
direct that preparation of the strategic development plan is to be completed by 30
a date specified in the requirement. 

9 Main issues report for preparation of strategic development plan

(1) With a view to facilitating and informing their work in preparing a strategic 
development plan, a strategic development planning authority are to compile a 
report (a “main issues report”). 35

(2) A main issues report compiled under this section is a report in which are set 
out—

(a) general proposals by the authority for development in the strategic 
development plan area and in particular proposals as regards where the 
development should be carried out (and where it should not), and 40
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(b) general proposals which constitute a reasonable alternative (or 
reasonable alternatives) to those mentioned in paragraph (a). 

(3) The report is also— 

(a) to include information sufficient to secure— 

(i) that what is proposed can readily be understood by those persons 5
who may be expected to desire an opportunity of making 
representations to the authority with respect to the report, and 

(ii) that such representations can be meaningful, and 

(b) to draw attention to any differences between the proposals for 
development mentioned in paragraphs (a) and (b) of subsection (2) and 10
the spatial strategy set out in the authority’s strategic development plan 
(if any such plan is for the time being current).  

(4) In compiling the report the strategic development planning authority are to 
seek the views of, and have regard to any views expressed by— 

(a) the key agencies, 15

(b) each planning authority the district of which is contiguous with the 
strategic development plan area, and 

(c) such persons as may be prescribed. 

(5) It is the duty of a key agency to co-operate with the strategic development 
planning authority in the compilation of the authority’s main issues report. 20

(6) The strategic development planning authority are to publish their main issues 
report in such manner as may be prescribed; and without prejudice to the 
generality of this subsection the regulations in question must so far as 
practicable secure— 

(a) that the persons mentioned in subsection (3) are made aware that they are 25
entitled to make such representations as are mentioned in that subsection, 
and

(b) that those persons are given an adequate opportunity to do so. 

(7) Subsection (6) is without prejudice to the right of any person whatsoever to 
make representations to the authority as respects the report.  30

(8) Publication under that subsection is to include specification of a date by which 
any representations under this section must be made. 

(9) On  the report being published under that subsection, the authority are to send a 
copy of it to the Scottish Ministers. 

(10) In subsection (6), “publish” includes, without prejudice to that expression’s 35
generality, publish by electronic means (as for example by means of the 
internet).

10 Preparation and publication of proposed strategic development plan 

(1) After the date specified by virtue of subsection (8) of section 9, the strategic 
development planning authority are— 40
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(a) having regard to such representations as timeously may have been made 
to them as respects their main issues report, to prepare, and to publish in 
such manner as was prescribed under subsection (6) of that section, a 
proposed strategic development plan, 

(b) to send a copy of that document to each key agency, 5

(c) to notify any person who timeously has made representations under 
section 9 of where a copy of that document is available for inspection 
(and at what reasonable times), and 

(d) to consult, with regard to that document, the key agencies and such 
persons as may be prescribed. 10

(2) Publication under subsection (1)(a) is to include specification of a date (being a 
date not less than 6 weeks after the date of publication) by which any 
representations with respect to the proposed strategic development plan must 
be made to the authority. 

(3) After the date specified by virtue of subsection (2), the strategic development 15
planning authority— 

(a) may modify the proposed strategic development plan so as to take 
account of— 

(i) any representations timeously made to them as respects that 
proposed plan (or of any matters arising out of representations so 20
made), 

(ii) any matters arising in consultation under subsection (1)(d), and 

(iii) any minor drafting or technical matters, and 

(b) are to submit it (whether or not modified) to the Scottish Ministers 
together with— 25

(i) a note of such representations as were timeously made to the 
authority and of whether those representations are taken account of 
in the plan (and if so to what extent), 

(ii) a report as to the extent to which the authority’s actings with 
regard to consultation and the involvement of the public at large 30
have conformed with (or have gone beyond the requirements of) 
their current participation statement, and 

(iii) a copy of their proposed action programme for the plan. 

(4) But if the authority consider that modifications are requisite and are such as 
would change the underlying aims or strategy of the proposed plan (in 35
subsection (5) referred to as the “original plan”) they are not to modify it (or 
submit it unmodified to the Scottish Ministers) but are to prepare and publish 
under subsection (1) a new proposed strategic development plan. 

(5) In its application to any such new plan subsection (1) is to be construed as if 
references to representations made timeously as respects the main issues report 40
(and to any person timeously making representations) included references to 
representations so made as respects the original plan (and to any person so 
making representations with respect to the original plan). 

360



Planning etc. (Scotland) Bill 9
Part 2—Development plans 

(6) Where a proposed strategic development plan is modified under subsection (3), 
the modified plan is to be published in such manner as was prescribed under 
section 9(6). 

(7) On submitting a proposed strategic development plan under subsection (3)(b), 
the strategic development planning authority are to advertise, in such manner 5
as may be prescribed, that they have done so. 

(8) Where there is a current strategic development plan, a proposed strategic 
development plan must be submitted under subsection (3)(b) within 4 years 
after the date on which that current plan was approved under section 13(1). 

(9) It is the duty of a key agency to co-operate with the strategic development 10
planning authority in the preparation of the authority’s proposed strategic 
development plan. 

11 Alternative proposals

(1) If the individual planning authorities which a strategic development planning 
authority comprises are unable to agree on the content of the proposed strategic 15
development plan to be submitted under section 10(3)(b), then the proposed 
plan so submitted may include alternative proposals in respect of particular 
matters. 

(2) Alternative proposals so submitted are to be accompanied by a statement of the 
reasoning behind them. 20

12 Examination of proposed strategic development plan 

(1) On receiving a proposed strategic development plan by virtue of paragraph (b) 
of section 10(3), the Scottish Ministers are, if— 

(a) representations timeously made were not taken account of (or not fully 
taken account of) in modifications under paragraph (a) of that section 25
and have not been withdrawn, 

(b) by virtue of section 11(1) the proposed plan includes alternative 
proposals, or 

(c) they consider it appropriate that such a direction be made, 

to direct that a person appointed by them examine under this subsection the 30
proposed plan. 

(2) But where an appointment is made by virtue of subsection (1), the appointed 
person is firstly to examine under this subsection the extent to which the 
strategic development planning authority’s actings with regard to consultation 
and the involvement of the public at large as respects the proposed plan have 35
conformed with (or have been beyond the requirements of) the participation 
statement of the authority which was current when the proposed plan was 
published under section 10(1)(a). 

(3) The Scottish Ministers may make regulations as to— 

(a) meeting general administrative costs, staff costs and overheads incurred 40
in relation to an examination under subsection (1) or (2),  

(b) procedures to be followed at such an examination, and 
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(c) what is to be assessed in such an examination and matters by reference to 
which the assessment is to be made;  

but the form the examination is to take (as for example whether it should be in 
public or as to whether persons who have made representations and other 
persons are to be heard or are to present written submissions) is to be at the 5
discretion of the person appointed. 

(4) When they make a direction under subsection (1) the Scottish Ministers are— 

(a) to advertise its making in a local newspaper within the strategic 
development plan area, 

(b) to serve notice of its making on the strategic development planning 10
authority, and 

(c) if it is made by virtue of paragraph (a) of subsection (1), to serve notice 
of its making on each of the persons making the representations in 
question.

(5) On receiving notice under subsection (4)(b) as respects a direction, the 15
strategic development planning authority are to advertise, in the public libraries 
within the strategic development plan area, the making of that direction. 

(6) No such examination as is mentioned in subsection (1) is to be commenced— 

(a) within 4 weeks after the direction is made, and 

(b) where a report is submitted under subsection (1)(b) of section 12A, 20
before a direction is given under subsection (3)(b) of that section. 

(7) On completing his examination under subsection (1) the appointed person is 
to—

(a) prepare a report— 

(i) setting out, and giving reasons for, his conclusions and 25
recommendations (which may include recommendations for 
amendments to the proposed strategic development plan), and 

(ii) as to the matters considered by him under subsection (2), 

(b) submit it to the Scottish Ministers, 

(c) send a copy of it to the strategic development planning authority, 30

(d) publish it, and 

(e) serve on the persons mentioned in subsection (4)(c) notice of its 
submission and publication (including the means of publication). 

(8) In subsection (7)(d), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 35
internet).

12A Further provision as regards examination under section 12(2) 

(1) If, having conducted an examination under subsection (2) of section 12, the 
appointed person is not satisfied with the actings mentioned in that subsection 
he is to— 40
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(a) prepare a report setting out his reasons for not being satisfied and 
recommending that the strategic development planning authority take 
such further steps with regard to–– 

(i) consultation, or 

(ii) involving the public at large, 5

as are specified in the report, 

(b) submit it to the Scottish Ministers, and 

(c) send a copy of it to the authority. 

(2) The authority may, within 4 weeks after receiving that copy, make 
representations to the Scottish Ministers as regards the report. 10

(3) The Scottish Ministers, provided that 4 weeks have elapsed since they received 
the report, may— 

(a) direct the authority to take such further steps with regard to–– 

(i) consultation, or 

(ii) involving the public at large, 15

as are specified in the direction, or 

(b) direct the appointed person to proceed to an examination under 
subsection (1) of section 12. 

(4) In giving a direction under paragraph (a) of subsection (3) the Scottish 
Ministers are to have regard to the appointed person’s recommendations under 20
paragraph (a) of subsection (1) and to any representations made under 
subsection (2). 

(5) Where such a direction is given— 

(a) the appointed person is not to proceed to an examination under 
subsection (1) of section 12, and 25

(b) after the further steps specified in the direction have been taken the 
authority— 

(i) may modify the proposed strategic development plan so as to take 
account of any representations made to them in consequence of 
their taking those steps (and of any minor drafting or technical 30
matters), and 

(ii) are to submit it (whether or not modified) to the Scottish Ministers 
together with a note of any representations so made and of whether 
those representations are taken account of in the plan (and if so to 
what extent) and a report as to the extent to which the authority’s 35
actings with regard to consultation and involving the public at 
large have conformed with (or have gone beyond the requirements 
of) the specification of further steps. 

(6) But if the authority consider that modifications are requisite and are such as 
would change the underlying aims or strategy of the proposed plan they are not 40
to modify it (or submit it unmodified to the Scottish Ministers) but are to 
prepare and publish under section 10(1) a new proposed strategic development 
plan.
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(7) Where a proposed strategic development plan is modified under subsection 
(5)(b)(i), the modified plan is to be published in such manner as was prescribed 
under section 9(6). 

(8) On submitting a proposed strategic development plan under subsection 
(5)(b)(ii) , the strategic development planning authority are to advertise, in such 5
manner as may be prescribed, that they have done so. 

(9) Sections 11 and 12, this section and section 13 apply in relation to a proposed 
strategic development plan so submitted as they apply in relation to such a plan 
submitted under section 10(3)(b). 

(10) Except that for the purposes of the application provided for in subsection (9), 10
section 12 is to be construed as if— 

(a) in subsection (1)(a), for the words “paragraph (a) of that section” there 
were substituted “section 12A(5)(b)(i)”, and 

(b) in subsection (2), for the words “the participation statement of the 
authority which was current when the proposed plan was published 15
under section 10(1)(a)” there were substituted “the further steps specified 
in the direction under section 12A(3)(a)”. 

13 Proposed strategic development plan: approval or rejection

(1) The Scottish Ministers may, after receiving— 

(a) a proposed strategic development plan by virtue of paragraph (b) of 20
section 10(3), and 

(b) (if they make a direction under subsection (1) of section 12), a report 
prepared under subsection (7)(a) of that section, 

either approve the proposed plan (in whole or in part and with or without 
modifications) or reject it. 25

(2) If so approved, the proposed plan is constituted (as so approved) as the 
strategic development plan. 

(3) Subsection (1) is subject to the following subsections. 

(4) Where the Scottish Ministers— 

(a) modify a proposed strategic development plan which has been examined 30
under section 12, they are, in approving the plan, to set out in the 
instrument by which approval is given the modifications and the reasons 
for making them, 

(b) in considering a proposed strategic development plan which has not been 
so examined, form the intention of modifying it under subsection (1), 35
they are— 

(i) to publish in such manner as they think fit the modifications they 
intend to make and the reasons for making them, and 

(ii) to consult with regard to the modifications the key agencies, the 
strategic development planning authority and such other persons 40
(if any) as they consider appropriate. 
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(5) Publication under subsection (4)(b)(i) is to include specification of a date 
(being a date not less than 6 weeks after the date of publication) by which any 
representations with respect to the intended modifications must be made to the 
Scottish Ministers. 

(6) Where a date is so specified, approval under subsection (1) is not to be given 5
before that date. 

(7) The reference in subsection (1) to “modifications” is, where there has been 
publication under subsection (4)(b)(i), to be construed as a reference to— 

(a) the intended modifications so published, or 

(b) such modifications as the Scottish Ministers, having regard to any 10
representations timeously made by virtue of subsection (5) and to any 
matters arising in consultation under subsection (4)(b)(ii), think fit. 

(8) The Scottish Ministers are to notify the strategic development planning 
authority of any representations made by virtue of subsection (5). 

14 Publication of and publicity for strategic development plan 15

(1) As soon as is reasonably practicable after the strategic development plan is 
constituted as mentioned in section 13(2), the strategic development planning 
authority are to—

(a) send two copies of it to the Scottish Ministers, 

(b) publish it, 20

(c) place a copy of it in each public library in the strategic development plan 
area,

(d) both— 

(i) notify each person who made representations under section 10 or 
13 or by virtue of section 12A, and 25

(ii) advertise, in a local newspaper, 

that the strategic development plan has been published (including the 
means of publication) and is available for inspection in those libraries. 

(2) In subsection (1)(b), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 30
internet).

Local development plans 

15 Form and content of local development plans 

(1) A local development plan is a plan in which is set out, for land in the part of 
the district to which it relates— 35

(a) a spatial strategy, being a detailed statement of the planning authority’s 
policies and proposals as to the development and use of the land, 

(b) such other matters as may be prescribed, and 

(c) any other matter which the planning authority consider it appropriate to 
include.40
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(2) Where the land is not within a strategic development plan area, a local 
development plan is also to set out a vision statement, that is to say a broad 
statement of the planning authority’s views as to how the development of the 
land could and should occur and as to the matters (including the matters 
mentioned in subsection (5)) which might be expected to affect that 5
development. 

(3) Where a local development plan contains policies or proposals for, or views as 
to, the occurrence of development on land owned by the planning authority, 
there is to be appended to the plan a schedule, in such form as may be 
prescribed, which identifies the land, states that it is so owned and refers to the 10
policies, proposals or views in question. 

(4) A local development plan is, for the purpose of explaining or illustrating the 
proposals in the plan, to contain or be accompanied by— 

(a) such maps, diagrams, illustrations and descriptive matter as may be 
prescribed, and 15

(b) such other diagrams, illustrations and descriptive matter (if any) as the 
planning authority think appropriate. 

(5) The matters referred to in subsection (2) are— 

(a) the principal physical, economic, social and environmental  
characteristics of the district, 20

(b) the principal purposes for which the land is used, 

(c) the size, composition and distribution of the population of the district, 

(d) the infrastructure of the district (including communications, transport 
and drainage systems and systems for the supply of water and energy), 

(e) how that infrastructure is used, and 25

(f) any change which the planning authority think may occur in relation to 
any of the matters mentioned in paragraphs (a) to (e). 

16 Preparation and monitoring of local development plans: general 

(1) A planning authority are— 

(a) as soon as practicable after the coming into force of section 2 of the 30
Planning etc. (Scotland) Act 2006 (asp 00) and thereafter— 

(i) whenever required to do so by the Scottish Ministers, or 

(ii) subject to sub-paragraph (i), at intervals of no more than five 
years, 

to prepare local development plans for all parts of their district, and 35

(b) to keep under review the plans so prepared. 

(2) In preparing a local development plan the planning authority— 

(a) are to take into account the National Planning Framework, 

(b) are to have regard to such information and considerations as may be 
prescribed, and 40
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(c) may have regard to such other information and considerations as appear 
to them to be relevant. 

(3) Different local development plans may be prepared for different purposes for 
the same part of any district. 

(4) Parts of districts for which local development plans are prepared for some 5
purpose need not have the same boundaries as parts for which they are 
prepared for another purpose. 

(5) Two (or more) planning authorities may prepare a joint local development plan 
extending to parts of each (or all) of their districts. 

(6) Where the land to which a local development plan (or joint local development 10
plan) relates is within a strategic development plan area— 

(a) the planning authority are in preparing the local development plan, or 

(b) the planning authorities are in preparing the joint local development 
plan,

to ensure that the plan prepared is consistent with the strategic development 15
plan.

(7) Where a planning authority fail to comply with subsection (1)(a), the Scottish 
Ministers may direct them to prepare a report as to the reasons for such failure 
and to submit that report to the Scottish Ministers. 

17 Main issues report for preparation of local development plan 20

(1) With a view to facilitating and informing their work in preparing a local 
development plan, a planning authority are to compile a report (a “main issues 
report”).

(2) A main issues report compiled under this section is a report in which are set 
out—25

(a) general proposals by the authority for development in their district and in 
particular proposals as regards where the development should be carried 
out (and where it should not), and 

(b) general proposals which constitute a reasonable alternative (or 
reasonable alternatives) to those mentioned in paragraph (a). 30

(3) The report is also— 

(a) to include information sufficient to secure— 

(i) that what is proposed can readily be understood by those persons 
who may be expected to desire an opportunity of making 
representations to the authority with respect to the report, and 35

(ii) that such representations can be meaningful, and 

(b) to draw attention to any differences between the proposals for 
development mentioned in paragraphs (a) and (b) of subsection (2) and 
the spatial strategy set out in the authority’s local development plan (if 
any such plan is for the time being current). 40

(4) In compiling the report the planning authority are to seek the views of, and 
have regard to any views expressed by— 
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(a) the key agencies, and 

(b) such persons as may be prescribed. 

(5) It is the duty of a key agency to co-operate with the planning authority in the 
compilation of the authority’s main issues report. 

(6) The planning authority are to publish their main issues report in such manner 5
as may be prescribed; and without prejudice to the generality of this subsection 
the regulations in question must so far as practicable secure— 

(a) that the persons mentioned in subsection (3) are made aware that they are 
entitled to make such representations as are mentioned in that subsection, 
and10

(b) that those persons are given an adequate opportunity to do so. 

(7) Subsection (6) is without prejudice to the right of any person whatsoever to 
make representations to the authority as respects the report.  

(8) Publication under that subsection is to include specification of a date by which 
any representations under this section must be made.  15

(9) On the report being published under that subsection, the authority are to send a 
copy of it to the Scottish Ministers. 

(10) In subsection (6), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 
internet).20

18 Preparation and publication of proposed local development plan 

(1) After the date specified by virtue of subsection (8) of section 17, the planning 
authority are— 

(a) having regard to such representations as timeously may have been made 
to them as respects their main issues report, to prepare, and to publish in 25
such manner as was prescribed under subsection (6) of that section, a 
proposed local development plan, 

(b) to send a copy of that proposed plan to each key agency, 

(c) to notify any person who timeously has made representations under 
section 17 that the proposed plan has been published and of where a 30
copy of it is available for inspection (and at what reasonable times), 

(d) to consult, with regard to the proposed plan, the key agencies and such 
persons as may be prescribed, and 

(e) in such circumstances as may be prescribed, to give notice— 

(i) in such form, 35

(ii) of such matter, and 

(iii) to such persons, 

as may be specified in the regulations in question. 
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(2) Publication under subsection (1)(a) is to include specification of a date (being a 
date not less than 6 weeks after the date of publication) by which any 
representations with respect to the proposed local development plan must be 
made to the authority. 

(3) After the date specified by virtue of subsection (2), the planning authority may 5
modify the proposed local development plan so as to take account of— 

(a) any representations timeously made to them as respects that proposed 
plan (or of any matters arising out of representations so made), 

(b) any matters arising in consultation under subsection (1)(d), and 

(c) any minor drafting or technical matters. 10

(3A) Where the authority decide to make no modifications under subsection (3), or 
any modifications under that subsection are not of a kind prescribed for the 
purposes of subsection (3B) (or mentioned in subsection (4)), the authority— 

(a) are to submit the proposed local development plan to the Scottish 
Ministers together with— 15

(i) a report as to the extent to which the authority’s actings with 
regard to consultation and the involvement of the public at large 
have conformed with (or have gone beyond the requirements of) 
the authority’s current participation statement, and 

(ii) a copy of their proposed action programme for the plan, 20

(b) are to publish the plan in such manner as may be prescribed, and 

(c) if no request is to be made under section 19(1) are, in so publishing it, to 
advertise their intention to adopt it.

(3B) Where the authority make under subsection (3) modifications of a prescribed 
kind, the authority are— 25

(a) to publish in such manner as was prescribed under section 17(6) the 
proposed local development plan as modified, and 

(b) to give notice— 

(i) in such form, 

(ii) of such matter, and 30

(iii) to such persons, 

as may be specified in the regulations in question. 

(3C) Publication under subsection (3B)(a) is to include specification of a date (being 
a date not less than 6 weeks after the date of publication) by which any 
representations with respect to the proposed local development plan must be 35
made to the authority and, after that date, the authority may further modify the 
proposed plan so as to take account of— 

(a) any representations timeously made to them as respects that proposed 
plan (or of any matters arising out of representations so made), and 

(b) any minor drafting or technical matters. 40

(3D) Subsections (3A) and (3B) apply in respect of modifications under subsection 
(3C) as they apply in respect of modifications under subsection (3). 
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(4) But if the authority consider that modifications are requisite and are such as 
would change the underlying aims or strategy of the proposed plan (in 
subsection (5) referred to as the “original plan”) they are not to modify it (or 
submit it or publish it unmodified) but are to prepare and publish under 
subsection (1) a new proposed local development plan. 5

(5) In its application to any such new plan subsection (1) is to be construed as if 
references to representations made timeously as respects the main issues report 
(and to any person timeously making representations) included references to 
representations so made as respects the original plan (and to any person so 
making representations with respect to the original plan). 10

(6) It is the duty of a key agency to co-operate with the planning authority in the 
preparation of the authority’s proposed local development plan. 

19 Examination of proposed local development plan 

(1) On submitting a proposed local development plan under paragraph (a) of 
section 18(3A), a planning authority are, if the circumstances are as mentioned 15
in subsection (2), to request the Scottish Ministers to make an appointment 
under subsection (3). 

(2) The circumstances are that representations timeously made were not taken 
account of (or not fully taken account of) in modifications under subsection (3) 
or (3C) of section 18 and have not been withdrawn. 20

(3) If, when a proposed development plan is submitted to the Scottish Ministers 
under paragraph (a) of section 18(3A)— 

(a) a request is made under subsection (1), or 

(b) no such request is made but it appears to them that the circumstances are 
as mentioned in subsection (2), 25

they are to appoint a person to examine under this subsection the proposed 
plan.

(4) But where an appointment is made under subsection (3), the appointed person 
is firstly to examine under this subsection the extent to which the planning 
authority’s actings with regard to consultation and the involvement of the 30
public at large as respects the proposed plan have conformed with (or have 
been beyond the requirements of) the participation statement of the authority 
which was current when the proposed plan was published under section 
18(1)(a).

(5) The Scottish Ministers may make regulations as to— 35

(a) meeting general administrative costs, staff costs and overheads incurred 
in relation to an examination under subsection (3) or (4), 

(b) procedures to be followed at such an examination, and 

(c) what is to be assessed in such an examination and matters by reference to 
which the assessment is to be made; 40

but the form the examination is to take (as for example whether it should be in 
public or as to whether persons who have made representations, and other 
persons, are to be heard or are to present written submissions) is to be at the 
discretion of the appointed person. 
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(6) When a person is appointed under subsection (3), the planning authority are— 

(a) to advertise the forthcoming examination of the proposed plan in a local 
newspaper and in the public libraries within their district, and 

(b) to serve notice of that examination on each of the persons who have 
made the representations mentioned in subsection (2). 5

(7) No such examination as is mentioned in subsection (3) is to be commenced— 

(a) within 4 weeks after the appointment is made, and 

(b) where a report is submitted under subsection (1)(b) of section 19A, 
before a direction is given under subsection (3)(b) of that section. 

(8) On completing his examination under subsection (3) the appointed person is 10
to—

(a) prepare a report— 

(i) setting out, and giving reasons for, his conclusions and 
recommendations (which may include recommendations for 
amendments to the proposed local development plan), and 15

(ii) as to the matters considered by him under subsection (4), 

(b) submit it to the planning authority, 

(c) publish it, and 

(d) serve on the persons mentioned in paragraph (b) of subsection (6), and 
on any person who made representations by virtue of section 19A, notice 20
of the report’s submission and publication (including the means of 
publication).

(9) In subsection (8)(c), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 
internet).25

(10) The planning authority are, on receiving a report submitted under subsection 
(8)(b)—

(a) to make— 

(i) (except in so far as they decline to do so, on such grounds as may 
be prescribed for the purposes of this sub-paragraph) such 30
modifications, if any, to the proposed local development plan as 
the appointed person recommends, and 

(ii) such other modifications to it, if any, as appear to them to be 
requisite having regard to the report, 

(b) to publish the modifications made, together with the proposed plan as 35
modified (or, if no modifications are made, to publish the proposed plan) 
in such manner as may be prescribed, 

(c) in so publishing the proposed plan (whether or not modified), to 
advertise their intention to adopt it, and 

(d) to notify each person who made representations under section 18 that the 40
proposed plan has been published and of where a copy of it is available 
for inspection (and at what reasonable times). 
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(11) But the authority may, before complying with subsection (10), secure the 
carrying out of an environmental assessment (within the meaning of the 
Environmental Assessment (Scotland) Act 2005 (asp 15)) in relation to the 
proposed plan as so modified; and if they do so then paragraph (a) of that 
subsection is to be construed as subject to the qualification that any 5
modification made must, in the opinion of the authority, be acceptable having 
regard to that assessment. 

(12) The planning authority are, within 3 months after receiving a report submitted 
under subsection (8)(b), to send to the Scottish Ministers a copy of each of the 
following— 10

(a) the modifications, if any, made under sub-paragraph (i) of subsection 
(10)(a),

(b) where a modification recommended by the appointed person is not made, 
a statement setting out the recommendation and explaining (by reference 
to the grounds prescribed for the purposes of that sub-paragraph) why it 15
is not made, 

(c) the proposed plan (whether or not modified), 

(d) the report, 

(e) any environmental assessment carried out by virtue of subsection (11), 
and20

(f) the advertisement mentioned in subsection (10)(c). 

19A Further provision as regards examination under section 19(4) 

(1) If, having conducted an examination under subsection (4) of section 19, the 
appointed person is not satisfied with the actings mentioned in that subsection 
he is to— 25

(a) prepare a report setting out his reasons for not being satisfied and 
recommending that the authority take such further steps with regard to–– 

(i) consultation, or 

(ii) involving the public at large, 

as are specified in the report, 30

(b) submit it to the Scottish Ministers, and 

(c) send a copy of it to the planning authority. 

(2) The authority may, within 4 weeks after receiving that copy, make 
representations to the Scottish Ministers as regards the report. 

(3) The Scottish Ministers, provided that 4 weeks have elapsed since they received 35
the report, may— 

(a) direct the authority to take such further steps with regard to–– 

(i) consultation, or 

(ii) involving the public at large, 

as are specified in the direction, or 40
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(b) direct the appointed person to proceed to an examination under 
subsection (3) of section 19. 

(4) In giving a direction under paragraph (a) of subsection (3) the Scottish 
Ministers are to have regard to the appointed person’s recommendations under 
paragraph (a) of subsection (1) and to any representations made under 5
subsection (2). 

(5) Where such a direction is given— 

(a) the appointed person is not to proceed to an examination under 
subsection (3) of section 19, and 

(b) after the further steps specified in the direction have been taken the 10
authority— 

(i) may modify the proposed local development plan so as to take 
account of any representations made to them in consequence of 
their taking those steps (and of any minor drafting or technical 
matters), and 15

(ii) are to submit it (whether or not modified) to the Scottish Ministers 
together with a note of any representations so made and of whether 
those representations are taken account of in the plan (and if so to 
what extent) and a report as to the extent to which the authority’s 
actings with regard to consultation and involving the public at 20
large have conformed with (or have gone beyond the requirements 
of) the specification of further steps. 

(6) But if the authority consider that modifications are requisite and are such as 
would change the underlying aims or strategy of the proposed plan they are not 
to modify it (or submit it unmodified to the Scottish Ministers) but are to 25
prepare and publish under section 18(1) a new proposed local development 
plan.

(7) Where a proposed local development plan is modified under subsection 
(5)(b)(i), the modified plan is to be published in such manner as is prescribed 
under section 18(3A)(b). 30

(8) On submitting a proposed local development plan under subsection (5)(b)(ii), 
the planning authority are to advertise, in such manner as may be prescribed, 
that they have done so. 

(9) Section 19 and this section apply in relation to a proposed local development 
plan so submitted as they apply in relation to such a plan submitted under 35
section 18(3A)(a). 

(10) Except that for the purposes of the application provided for in subsection (9), 
section 19 is to be construed as if— 

(a) in subsection (2), for the words “subsection (3) or (3C) of section 18” 
there were substituted “section 19A(5)(b)(i)”, and 40

(b) in subsection (4), for the words “the participation statement of the 
authority which was current when the proposed plan was published 
under section 18(1)(a)” there were substituted “the further steps specified 
in the direction under section 19A(3)(a)”. 
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20 Constitution of local development plan

(1) On being adopted by the planning authority the proposed local development 
plan is constituted as the local development plan. 

(2) But subsection (1) is subject to any direction made under subsection (7) and 
does not apply if such adoption is in contravention of subsection (3) or (6) (the 5
reference to subsection (3) including a reference to subsection (3) as applying 
by virtue of a direction made under subsection (4)). 

(3) A proposed local development plan is not to be so adopted before a period of 
28 days has elapsed after the planning authority’s intention to adopt it is 
advertised under section 18(3A)(c) or 19(10)(c). 10

(4) The Scottish Ministers may, as regards a particular proposed local development 
plan submitted to them, direct that subsection (3) is to apply as if, for the 
period mentioned in the subsection there were substituted such longer period as 
is specified in the direction. 

(5) At any time during the period mentioned in subsection (3), or as the case may 15
be specified in a direction under subsection (4), the Scottish Ministers may, if it 
appears to them that the proposed plan is unsatisfactory, direct the authority to 
consider modifying it in such respects as are indicated in the direction. 

(6) A planning authority given a direction under subsection (5) are not to adopt the 
proposed plan unless— 20

(a) they satisfy the Scottish Ministers that they have made the modifications 
necessary to conform with the direction, or 

(b) the Scottish Ministers withdraw the direction. 

(7) At any time before a proposed local development plan submitted to the 
Scottish Ministers has been adopted by the planning authority, the Scottish 25
Ministers may direct that the proposed plan is to be constituted not on being so 
adopted but if and when approved by the Scottish Ministers. 

20A Publication of and publicity for local development plan 

(1) As soon as is reasonably practicable after the local development plan is 
constituted as mentioned in section 20(1), the planning authority are to—30

(a) send two copies of it to the Scottish Ministers, 

(b) publish it, 

(c) place a copy of it in each public library in the part of the district to which 
it relates, 

(d) both— 35

(i) notify each person who made representations under section 18 or 
by virtue of section 19A, and 

(ii) advertise, in a local newspaper, 

that the local development plan has been published (including the means 
of publication) and is available for inspection in those libraries. 40
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(2) In subsection (1)(b), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 
internet).

Development plan schemes and action programmes 

20B Development plan schemes5

(1) A development plan scheme is to be prepared by each strategic development 
planning authority and by each planning authority. 

(2) The authority in question is to prepare the scheme— 

(a) whenever required to do so by the Scottish Ministers, and 

(b) (subject to paragraph (a)) whenever the authority think it appropriate to 10
do so but in any event within 1 year after last preparing such a plan.  

(3) A development plan scheme is a document setting out the authority’s 
programme for preparing and reviewing their strategic development plan or as 
the case may be their local development plans. 

(4) Without prejudice to the generality of subsection (3), “programme” in that 15
subsection includes, having regard to the provisions of this Part— 

(a) proposed timetabling, 

(b) details of what is likely to be involved at each stage of preparation or 
review, and 

(c) an account (in this Part referred to as an authority’s “participation 20
statement”) of when consultation is likely to take place and with whom 
and of its likely form and of the steps to be taken to involve the public at 
large in the stages of preparation or review. 

(5) Regulations may make provision as to— 

(a) the form and content of, and 25

(b) the procedures for preparing and adopting, 

a development plan scheme. 

21 Action programmes

(1) A strategic development planning authority who prepare a strategic 
development plan are to prepare an action programme for the plan. 30

(2) A planning authority who prepare a local development plan are to prepare an 
action programme for the plan. 

(3) In preparing the action programme the authority in question are to seek the 
views of, and have regard to any views expressed by— 

(a) the key agencies, and 35

(b) such persons as may be prescribed. 

(4) When an authority publish a proposed— 

(a) strategic development plan under section 10(1)(a), or 
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(b) local development plan under section 18(1)(a), 

they are to publish a proposed action programme for the plan. 

(5) It is the duty of a key agency to co-operate with the authority in question in the 
preparation of the authority’s action programme or proposed action 
programme. 5

(6) An action programme is a document setting out how the authority in question 
propose to implement the plan to which it relates. 

(7) Regulations may make provision as to— 

(a) the form and content of, and 

(b) the procedures for preparing and adopting, 10

an action programme. 

(8) The authority are to adopt and publish the action programme within 3 months 
after the date on which the plan to which it relates is constituted. 

(9) The authority must keep the action programme under review and must update 
and re-publish it— 15

(a) whenever required to do so by the Scottish Ministers, and 

(b) (subject to paragraph (a)) whenever they think it appropriate to do so but 
in any event within 2 years after last publishing (or re-publishing) it. 

(10) When they publish, or re-publish, an action programme, the authority are to— 

(a) send two copies of it to the Scottish Ministers, and 20

(b) place a copy of it in each public library— 

(i) in the case of a strategic development planning authority, in the 
strategic development plan area, and 

(ii) in the case of a  planning authority, in the part of the authority’s 
district to which the local development plan in question relates, 25

and such publication, or re-publication, is to include by electronic means (as 
for example by means of the internet). 

Supplementary guidance 

22 Supplementary guidance

(1) A strategic development planning authority may, under this subsection, adopt 30
and issue guidance in connection with a strategic development plan and a 
planning authority may, under this subsection, adopt and issue guidance in 
connection with a local development plan (such guidance being, in either case, 
referred to in this Part as “supplementary guidance”). 

(2) Regulations may make provision as to— 35

(a) procedures for, and as to consultation which must precede, the adoption 
of, and 

(b) the matters which may be dealt with in, 

supplementary guidance. 
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(3) Subject to any such regulations, the authority proposing to adopt and issue 
supplementary guidance are to take such steps as will in their opinion secure— 

(a) that adequate publicity of the proposal is given in their district or as the 
case may be in their strategic development plan area, 

(b) that persons who may be expected to wish to make representations to the 5
authority about the proposal are made aware that they are entitled to do 
so, and 

(c) that such persons are given an adequate opportunity of making such 
representations.

(4) Such publicity as is given under subsection (3)(a) is to include intimation of a 10
date by which any such representations require to be received by the authority. 

(5) The authority are, before adopting and issuing the supplementary guidance, to 
consider any such representations timeously made to them. 

(6) A copy of the proposed supplementary guidance must be submitted to the 
Scottish Ministers and a period of at least 28 days must then elapse before the 15
supplementary guidance is adopted and issued. 

(7) The Scottish Ministers may, as regards a particular submission to them under 
subsection (6), direct that the subsection is to apply as if, for the period 
mentioned in it, there were substituted such longer period as is specified in the 
direction.20

(8) At any time before the supplementary guidance is adopted the Scottish 
Ministers may by notice require the authority to make such modifications to it 
as are specified in the notice or may direct the authority not to adopt and issue 
it.

(9) Guidance may be adopted and issued other than under subsection (1)— 25

(a) by a strategic development planning authority, in connection with a 
strategic development plan, or 

(b) by a planning authority, in connection with a local development plan, 

provided that the matters dealt with in that guidance are not matters for the 
time being specified, in regulations under subsection (2)(b), as matters which 30
may be dealt with in supplementary guidance. 

Supplementary provisions 

23 Disregarding of representations with respect to development authorised 
by or under other enactments 

(1) Where subsection (2) applies— 35

(a) neither the Scottish Ministers nor a strategic development planning 
authority need consider representations with respect to— 

(i) a main issues report compiled under section 9, or 

(ii) a proposed strategic development plan, and 

(b) neither the Scottish Ministers nor a planning authority need consider 40
representations with respect to— 

(i) a main issues report compiled under section 17, or 
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(ii) a proposed local development plan. 

(2) This subsection applies where it appears to the Scottish Ministers or the 
authority, as the case may be, that those representations are in substance 
representations with respect to things done or proposed to be done in pursuance 
of—5

(a) an order or scheme under section 5, 7, 9 or 12 of the Roads (Scotland) 
Act 1984 (c.54) (trunk road orders, special road schemes and orders for 
other public roads), or 

(b) an order under section 1 of the New Towns (Scotland) Act 1968 (c.16) 
(designation of sites of new towns). 10

23A Regulations under this Part

(1) Regulations under this Part may extend throughout Scotland or to specified 
areas only and may make different provision for different cases. 

(2) Subject to the previous provisions of this Part and to any such regulations, the 
Scottish Ministers may give directions to any planning authority or strategic 15
development planning authority, or to planning authorities or strategic 
development planning authorities generally for— 

(a) formulating the procedure for the carrying out of functions under this 
Part, or 

(b) requiring them to give the Scottish Ministers such information as the 20
Scottish Ministers may require for carrying out functions under this Part. 

23B Default powers of the Scottish Ministers

(1) This section applies where— 

(a) under any of the previous sections of this Part, any strategic development 
plan or local development plan requires to be prepared, any main issues 25
report requires to be compiled or any proposed strategic development 
plan or proposed local development plan requires to be submitted to the 
Scottish Ministers, or steps are required to be taken for the adoption of a 
proposed local development plan, and 

(b) the Scottish Ministers are satisfied that the authority in question— 30

(i) are not, within a reasonable period, doing what is required, or 

(ii) have not met a time limit specified in any of those provisions for 
doing what is required (or some part of what is required). 

(2) Where this section applies, the Scottish Ministers may— 

(a) direct the authority in question (the “defaulting authority”) to carry out 35
that authority’s functions in relation to the matter and may specify in the 
direction the factors to be taken into account or objectives to be achieved 
by that authority in so doing, or 

(b) prepare a strategic development plan or local development plan. 
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(3) Where this section applies and the defaulting authority is a strategic 
development planning authority, the Scottish Ministers may authorise one of 
the planning authorities which the defaulting authority comprises to do what is 
required on behalf of the defaulting authority. 

(4) The previous sections of this Part apply, so far as applicable and with any 5
necessary modifications, in relation to the doing of anything— 

(a) under subsection (2)(b) by the Scottish Ministers, or 

(b) by virtue of subsection (3) by an individual planning authority, 

as they apply in relation to the doing of anything by the defaulting authority. 

(5) The defaulting authority— 10

(a) must on demand repay to the Scottish Ministers so much of any expenses 
incurred by the Scottish Ministers in connection with the doing of 
anything which should have been done by the defaulting authority as the 
Scottish Ministers certify to have been incurred in the performance of the 
defaulting authority’s functions, and 15

(b) must repay to a planning authority who by virtue of subsection (3) do 
anything which should have been done by the defaulting authority, any 
expenses certified by the Scottish Ministers to have been reasonably 
incurred by the planning authority in connection with the doing of that 
thing.20

23C Reviews of plans in enterprise zones

 As soon as practicable after an order has been made under paragraph 5 of 
Schedule 32 to the Local Government, Planning and Land Act 1980 (c.65) 
(designation of enterprise zone scheme) or a notification has been given under 
paragraph 11 of that Schedule (modification of such a scheme)— 25

(a) a strategic development planning authority for a strategic development 
plan area in which the enterprise zone is wholly or partly situated are, in 
the light of the provisions of the scheme or modified scheme, to review 
the strategic development plan for that area, and 

(b) a planning authority for a district in which the enterprise zone is wholly 30
or partly situated are, in that light, to review any local development plan 
which relates to land situated both in the district and in the zone. 

23D Meaning of “key agency” 

 Any reference in a provision of this Part to a “key agency” is to a body which 
the Scottish Ministers specify as such for the purposes of that provision by 35
regulations.
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24 Meaning of “development plan”

(1) For the purposes of this Act, any other enactment relating to town and country 
planning and the Land Compensation (Scotland) Act 1963 (c.51), the 
development plan for any strategic development plan area is to be taken as 
consisting— 5

(a) of the provisions of the strategic development plan for the time being in 
force for the area, together with— 

(i) the Scottish Ministers’ notice of approval of that plan, and 

(ii) any supplementary guidance issued in connection with that plan, 
and10

(b) of the provisions of any local development plan for the time being 
applicable to the area, together with— 

(i) the planning authority’s resolution of adoption of, or as the case 
may be the Scottish Ministers’ notice of approval of, that plan, and 

(ii) any supplementary guidance issued in connection with that plan. 15

(2) For the purposes mentioned in subsection (1), the development plan for any 
other area (whether the whole or part of the district of a planning authority) is 
to be taken as consisting as mentioned in paragraph (b) of that subsection. 

(3) A reference in subsection (1)(b) to provisions of a plan, to a notice of approval 
or to a resolution of adoption is, in relation to an area forming part of the 20
district to which they are, or as the case may be it is, applicable, to be 
construed as a reference to so much of the provisions, notice or resolution as is 
applicable to the area. 

(4) A reference in subsection (1) to a notice of approval is, in relation to any plan 
made by the Scottish Ministers under section 23B, to be construed as a 25
reference to a notice of the making of the plan. 

(5) This section has effect subject to Schedule 1 (old development plans). 

General

25 Status of development plan 

(1) Where, in making any determination under the planning Acts, regard is to be 30
had to the development plan, the determination is, unless material 
considerations indicate otherwise— 

(a) to be made in accordance with that plan, and 

(b) if the development in question is a national development, to be made in 
accordance with any statement under section 3A(5) which— 35

(i) relates to that national development,  

(ii) is expressed as applying for the purposes of development control, 
and

(iii) is to the effect that the development in question (or a development 
such as the development in question) could and should occur. 40
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(2) For the purposes of paragraph (b) of subsection (1)— 

(a) statements in the National Planning Framework which do not fall within 
sub-paragraphs (i) and (ii) of the paragraph are to be treated as “material 
considerations” (but this paragraph is without prejudice to the generality 
of that expression), and 5

(b) in the event of any incompatibility between the National Planning 
Framework and the development plan, whichever of them is the later in 
date is to prevail. 

(3) For the purposes of subsection (2)(b)— 

(a) the date of the National Planning Framework is the latest date on which 10
it was published under section 3A(6) or (7), 

(b) the date of a strategic development plan is the date on which it was 
published under section 14(1) (the date of any supplementary guidance 
issued being disregarded), and 

(c) the date of a local development plan is the date on which it was 15
constituted under section 20 (the date of any supplementary guidance 
issued being disregarded).”. 

PART 3

DEVELOPMENT MANAGEMENT

Meaning of development 20

3 Meaning of “development” 

(1) In section 26 of the principal Act (meaning of “development”)— 

(a) after subsection (2) insert— 

“(2AA) The Scottish Ministers may in a development order specify any circumstances, 
or description of circumstances, in which subsection (2) does not apply to 25
operations mentioned in paragraph (a) of that subsection which have the effect 
of increasing the gross floor space of the building by such amount or 
percentage as is so specified. 

(2AB)The development order may make different provision for different purposes.”, 

(b) in subsection (6)— 30

(i) for the words “inland waters, transitional water or coastal water” substitute 
“waters which— 

(a) are inland waters, 

(b) not being inland waters, are landward of the baselines from which the 
breadth of the territorial sea adjacent to Scotland is measured, or 35

(c) are seaward of those baselines up to a distance of 12 nautical miles,”, 

(ii) the definitions of “coastal water” and “transitional water” are repealed, and 

(iii) at the end add— 

““nautical miles” means international nautical miles of 1,852 metres”, and 
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(c) after subsection (6B) insert— 

“(6C) The Scottish Ministers may by order make such provision as they consider 
necessary or expedient for the purpose of, or in connection with, the 
application of this Act to any such placing or assembly as is mentioned in 
subsection (6) in waters described in paragraph (b) or (c) of that subsection; 5
and any such order may in particular provide that a planning authority 
specified in the order is to be the planning authority for the purposes of such an 
application of this Act despite the placing or assembly being something done 
outwith the district of the authority. 

(6D) But in the application of subsection (6C) to a case where, by virtue of 10
paragraph (a) of section 10(1) of the National Parks (Scotland) Act 2000 (asp 
10) the planning authority is a National Park authority, the reference in 
subsection (6C) to the district of the authority is to be construed as a reference 
to the National Park. 

(6E) And the Scottish Ministers may direct that subsection (6C) is to apply to a case 15
where—

(a) by virtue of paragraph (b) of that section 10(1), a National Park authority 
is to be treated as the planning authority, or 

(b) by virtue of paragraph (c) of that section 10(1), a National Park authority 
is to have certain functions in relation to planning.20

(6F) For the purposes of any such application as is provided for in— 

(a) paragraph (a) of subsection (6E), the reference in subsection (6C) to the 
district of the authority is to be construed as mentioned in subsection 
(6D) and for the words “planning authority specified in the order is to 
be” in subsection (6C) there is to be substituted “National Park authority 25
specified in the order is to be treated as”, 

(b) paragraph (b) of subsection (6E), the reference in subsection (6C) to the 
district of the authority is to be construed as mentioned in subsection 
(6D) and for the words “planning authority specified in the order is to be 
the planning authority” in subsection (6C) there is to be substituted 30
“National Park authority specified in the order is to have functions in 
relation to planning”. 

(6G) Before making an order under subsection (6C), the Scottish Ministers— 

(a) must consult— 

(i) every planning authority, and 35

(ii) the Scottish Environment Protection Agency, and 

(b) may consult such other persons as they think fit. 

(6H) An order under subsection (6C) may (without prejudice to the generality of that 
subsection)—

(a) modify any enactment, instrument or document, 40

(b) make such incidental, supplemental, consequential, transitional, 
transitory or saving provision as the Scottish Ministers think necessary or 
expedient,

(c) provide for the delegation of functions, 
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(d) make different provision for different purposes and different areas. 

(6I) For the purposes of the exercise by a National Park authority of any planning 
functions which it has by virtue of subsection (6C) in respect of waters 
described in paragraph (b) or (c) of subsection (6), any reference in section 9 of 
the National Parks (Scotland) Act 2000 (asp 10) (general purposes and 5
functions of National Park authority) to the National Park itself is to be 
construed as including a reference to those waters.”. 

(2) A development order under section 26(2AA) of that Act does not affect any operations 
begun before it is made. 

(3) A certificate under section 151 of that Act (certificate of lawfulness of proposed use or 10
development) is of no effect if— 

(a) subsection (2) of section 26 of that Act is, by virtue of a development order under 
subsection (2AA) of that section, disapplied in respect of any operations, 

(b) at the date the development order comes into force the certificate is in force in 
respect of the operations, and 15

(c) before that date no such operations have been begun. 

(4) In section 275 of that Act (regulations and orders)— 

(a) in subsection (4), for the words “and (6A)” substitute “, (6A) and (6C)”, and 

(b) in subsection (5A), after the words “26(6A)” insert “or (6C)”. 

4 Hierarchy of developments for purposes of development management etc.20

After section 26 of the principal Act insert— 

“26A Hierarchy of developments 

(1) For the purposes of the planning Acts, a development belongs to one of the 
following categories— 

(a) the first (designated under section 3A(4)(b)), to be known as “national 25
developments”, 

(b) the second, to be known as “major developments”, and 

(c) the third, to be known as “local developments”. 

(2) The Scottish Ministers are by regulations to describe classes of development 
other than national developments and assign each class to one or other of the 30
categories mentioned in paragraphs (b) and (c) of subsection (1). 

(3) But the Scottish Ministers may, as respects a particular development in a class 
assigned to one of the categories so mentioned, direct that the development is 
to be dealt with as if (instead of being in that class) it were in a class assigned 
to the other category so mentioned. 35

(4) Different provision may be made under subsection (2) for different areas.”. 

Initiation and completion of development 

5 Initiation and completion of development 

(1) After section 27 of the principal Act insert— 
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“Initiation and completion of development 

27A Notification of initiation of development 

(1) A person who intends to carry out development for which planning permission 
has been given must, as soon as practicable after deciding on a date on which 
to initiate the development and in any event before commencing the 5
development, give notice to the planning authority as to that date and as to such 
further matters as the Scottish Ministers may prescribe. 

(2) In granting planning permission for the carrying out of any development of 
land, a planning authority are by notice to direct the attention of the applicant 
to the requirements of subsection (1), setting out the terms of subsection (1) 10
and of section 123(1) in that notice. 

27B Notification of completion of development 

(1) A person who completes development for which planning permission has been 
given must, as soon as practicable after doing so, give notice of completion to 
the planning authority. 15

(2) If an application to a planning authority for planning permission discloses, in 
the opinion of the authority, that the development in question is to be carried 
out in phases then any such permission granted is to be granted subject to a 
condition, imposed under section 37(1)(a) in respect of each phase except the 
last (notice of the completion of which is to be given under subsection (1)), that 20
as soon as practicable after the phase is completed the person carrying out the 
development is to give notice of that completion to the planning authority. 

Display of notice while development is carried out 

27C Display of notice while development is carried out 

(1) A person carrying out development of a prescribed class must until the 25
development is completed display a notice containing prescribed information. 

(2) The Scottish Ministers may by regulations make provision as to— 

(a) the form of the notice required by subsection (1), and 

(b) where such a notice is to be displayed.”. 

(2) In section 123(1) of that Act (expressions used in connection with enforcement), after 30
paragraph (b) insert “or 

(c) initiating development without giving notice in accordance with section 
27A(1) of this Act, or 

(d) carrying out development without displaying a notice in accordance with 
section 27C(1) of this Act,”. 35

Applications for planning permission and certain consents 

6 Applications for planning permission and certain consents 

(1) For section 32 of the principal Act (form and content of applications for planning 
permission) substitute— 
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“32 Applications for planning permission

(1) Regulations or a development order may make provision as to applications for 
planning permission made to a planning authority. 

(2) Provision referred to in subsection (1) includes provision as to— 

(a) the form and manner in which an application must be made, 5

(b) particulars of such matters as are to be included in the application, 

(c) any documents or other materials which are to accompany the 
application,

(d) evidence to be provided in support of anything in, or relating to, the 
application.10

(3) The regulations or development order— 

(a) must— 

(i) require that an application for planning permission of such 
description as is specified in the order is to be accompanied by a 
statement about how issues relating to access for the disabled to 15
the development have been dealt with, and 

(ii) include provision as to the form and content of any such statement, 
and

(b) must require that an application in respect of which compliance with 
section 35B is required is to be accompanied by a pre-application 20
consultation report prepared in accordance with section 35C. 

(4) Different provision may be made under this section— 

(a) for different cases or classes of case, 

(b) for different areas, and 

(c) according to whether a development is a national development, a major 25
development or a local development.”. 

(2) In section 182 of that Act (regulations controlling display of advertisements), after 
subsection (2) insert— 

“(2A) The regulations may also make provision as to— 

(a) the form and manner in which an application for consent must be made, 30

(b) particulars of such matters as are to be included in the application, 

(c) any documents or other materials which are to accompany the 
application.”.

(3) In section 9 of the listed buildings Act (making of applications for listed building 
consent)—35

(a) in subsection (2), the words “shall be made in such form as the planning authority 
may require and” are repealed, 

(b) in subsection (3), for paragraph (a) there is substituted— 

“(a) the form and manner in which such applications must be made, 

(aa) particulars of such matters as are to be included in such applications, 40

385



34 Planning etc. (Scotland) Bill 
Part 3—Development management 

(ab) any documents or other materials which are to accompany such 
applications,”, and 

(c) after subsection (3) insert— 

“(4) The regulations must require that an application for listed building consent of 
such description as is prescribed must be accompanied by a statement about 5
how issues relating to access for the disabled to the building have been dealt 
with.

(5) The form and content of such a statement are to be such as is prescribed.”. 

7 Variation of planning applications 

After section 32 of the principal Act insert— 10

“Variation of application 

32A Variation of application other than one referred to the Scottish Ministers

(1) An application for planning permission (other than an application referred to 
the Scottish Ministers under section 46 instead of being dealt with by the 
planning authority) may, with the agreement of the planning authority, be 15
varied after it is made. 

(2) And if the planning authority consider the variation to be such that there is a 
substantial change in the description of the development for which planning 
permission is sought, they are not to agree to the variation. 

(3) Without prejudice to the generality of subsection (1), regulations or a 20
development order may make provision as to the period within which, the 
circumstances in which and the procedures in accordance with which an 
application may be varied; but in any event an application is not to be varied 
after there is an appeal as respects it under section 47. 

(4) The planning authority may, when an application is varied under this section, 25
give such notice of the variation as they consider appropriate. 

32B Variation of application referred to the Scottish Ministers

(1) An application for planning permission referred to the Scottish Ministers under 
section 46 instead of being dealt with by the planning authority may, with the 
agreement of the Scottish Ministers, be varied after it is made. 30

(2) And if the Scottish Ministers consider the variation to be such that there is a 
substantial change in the description of the development for which planning 
permission is sought, they are not to agree to the variation. 

(3) Without prejudice to the generality of subsection (1), regulations or a 
development order may make provision as to the period within which, the 35
circumstances in which and the procedures in accordance with which an 
application may be varied. 

(4) The Scottish Ministers may, when an application is varied under this section, 
give such notice of the variation as they consider appropriate.”. 
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8 Development already carried out 

(1) After section 33 of the principal Act insert— 

“33A Notice requiring application for planning permission for development 
already carried out

 Where there is a breach of planning control the planning authority may issue a 5
notice—

(a) requiring the owner of the land in, on, over or under which the 
development has been carried out to make an application to them for 
planning permission for the development, 

(b) describing the development in a way that is sufficient to identify it, 10

(c) specifying a date by which the application is to be made, and 

(d) setting out the terms of section 123(1).”. 

(2) In section 123(2) of that Act (expressions used in connection with enforcement), at the 
end add “as does the issuing of a notice under section 33A”. 

(3) In section 147(1) of that Act (register of enforcement, breach of condition and stop 15
notices), for the words “and stop notices” substitute “, notices under section 33A, stop 
notices and temporary stop notices”. 

(4) The title of section 147 becomes “Enforcement etc.: register of notices”.

Publicity for applications 

9 Publicity for applications 20

(1) For section 34 of the principal Act substitute— 

“34 Notice by planning authority of certain applications made to them

(1) A planning authority are to give notice— 

(a) to such persons or categories of person, 

(b) in such manner, 25

(c) for such period, and 

(d) on such number of occasions, 

as may be prescribed in regulations or in a development order, of such 
applications mentioned in subsection (2) as are made to the authority. 

(2) The applications are— 30

(a) for planning permission, 

(b) for an approval required by a development order, 

(c) for a consent, agreement or approval required by a condition imposed on 
a grant of planning permission, and 

(d) for agreement under section 75A(2). 35

(3) The regulations or development order may— 

(a) make provision in relation to the applications generally or in relation to 
such of those applications as are of a class or classes prescribed in the 
regulations or order, 
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(b) make different provision for different classes so prescribed. 

(4) No such application is to be determined until after— 

(a) the expiry of a period which is to be so prescribed, 

(b) any requirement imposed by virtue of this section has been satisfied, and 

(c) any sum recoverable from the applicant in respect of costs incurred by 5
the planning authority in giving notice under subsection (1) has been 
paid to the authority. 

(5) For the purposes of this section an applicant is to provide— 

(a) to such person or persons, 

(b) such information with respect to the application, 10

as may be so prescribed. 

(6) A planning authority are to provide the Scottish Ministers with such 
information relating to the exercise by the authority of functions under this 
section (whether in relation to applications generally or in relation to a 
particular application or class of application) as the Scottish Ministers may 15
request from them.”. 

(2) In section 38(1) of that Act (consultation in connection with determination of 
applications)—

(a) for the words “to which section 34(1) applies” substitute “mentioned in section 
34(2)”, and 20

(b) for the words “(1)(h)” substitute “(4)(a)”. 

10 Pre-application consultation 

After section 35 of the principal Act insert— 

“35A Pre-application consultation: preliminary

(1) Before submitting an application for planning permission for a development of 25
a class prescribed under this section the prospective applicant is, subject to the 
following provisions of this section, to comply with section 35B. 

(2) The regulations in question may, in prescribing classes of development, make 
different provision for different cases or classes of case and for different areas. 

(3) A prospective applicant for planning permission for a development may, by 30
notice, require the planning authority to state whether or not, in their opinion, 
the development is of a class prescribed under subsection (1). 

(4) But the regulations may, in prescribing a class of development, provide that 
subsections (3) and (5) to (9) are not to apply— 

(a) as respects that class, or 35

(b) as respects that class in circumstances specified in the regulations. 

(5) Any notice under subsection (3) is to be in such form as may be prescribed in 
the regulations but must in any event contain the information mentioned in 
paragraphs (a) to (d) of section 35B(4). 
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(6) A planning authority receiving such a notice may, if they do not consider that it 
contains sufficient information to enable them to provide the statement sought, 
request the prospective applicant to provide additional information specified by 
them. 

(7) Where such a notice is given it is the duty of the planning authority to provide 5
the requisite statement within the period of 21 days after it is given (or within 
such other period as may be substituted for that period by the regulations). 

(8) The period of 21 days mentioned in subsection (7) (or any other period 
substituted for that period) does not include any period between a request for 
information being made under subsection (6) and that information being 10
provided to the planning authority 

(9) If the authority respond by stating that in their opinion the development is not 
of a class prescribed under subsection (1), then provided that the application 
for planning permission for the development in question is submitted within 12 
months after the notice was given and does not differ materially from the 15
information regarding it contained in the notice and mentioned in paragraphs 
(a) to (c) of section 35B(4) the prospective applicant need not comply with 
section 35B. 

35B Pre-application consultation: compliance

(1) The following subsections apply where compliance with this section is 20
required by virtue of section 35A(1). 

(2) The prospective applicant is to give notice (to be known as a “proposal of 
application notice”) to the planning authority that an application for planning 
permission for the development is to be submitted. 

(3) A period of at least 12 weeks must elapse between giving the notice and 25
submitting any such application. 

(4) A proposal of application notice is to be in such form, and have such content, 
as may be prescribed but must in any event contain— 

(a) a description in general terms of the development to be carried out, 

(b) if the site at which the development is to be carried out has a postal 30
address, that address, 

(c) a plan showing the outline of the site at which the development is to be 
carried out and sufficient to identify that site, and 

(d) details as to how the prospective applicant may be contacted and 
corresponded with. 35

(5) Regulations may— 

(a) require that the proposal of application notice be given to persons 
specified in the regulations, 

(b) specify— 

(i) persons who are to be consulted as respects a proposed application, 40
and

(ii) what form that consultation is to take. 
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(6) Different provision may be made under subsection (5) for different cases or 
classes of case and for different areas. 

(7) The planning authority may, provided that they do so within the period of 21 
days after receiving the proposal of application notice, notify the prospective 
applicant that they require (either or both)— 5

(a) that the proposal of application notice be given to persons additional to 
those specified under subsection (5) (specifying in the notification who 
those persons are), 

(b) that consultation additional to any required by virtue of subsection (5)(b) 
be undertaken as regards the proposed development (specifying in the 10
notification what form that consultation is to take). 

(8) In considering whether to give notification under subsection (7) the planning 
authority are to have regard to the nature, extent and location of the proposed 
development and to the likely effects, at and in the vicinity of that location, of 
its being carried out. 15

35C Pre-application consultation report

(1) A person who, before submitting an application for planning permission for a 
development, is required to comply with section 35B and who proceeds to 
submit that application is to prepare a report (a “pre-application consultation 
report”) as to what has been done to effect such compliance. 20

(2) A pre-application consultation report is to be in such form as may be 
prescribed.”.

11 Public availability of information as to how planning applications have been dealt 
with

In section 36 of the principal Act (registers of applications etc.)— 25

(a) in subsection (1)— 

(i) after paragraph (a) insert— 

“(aa) any variation, by virtue of section 32A(1), to such an application, 

(ab) documents to which regard was had in dealing with each such 
application (including documents to which regard was had in considering 30
whether to agree to such a variation), 

(ac) material considerations to which regard was had by virtue of section 
37(2),

(ad) any pre-application consultation report prepared under section 35C(1) 
and submitted with such an application,”, 35

(ii) in paragraph (b), for the words “such applications have been dealt with” 
substitute “each such application has been dealt with and a copy of any 
notice given by virtue of paragraph (d) or (e) of section 43(1) in respect of 
an application (or, in the case of an application in respect of which notice 
does not fall to be so given, a statement of the reasons on which the 40
authority based their decision on the application)”, 

(iii) the word “and” which immediately follows paragraph (b) is repealed, and 
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(iv) after paragraph (c) insert “and 

(d) any planning obligation entered into under section 75”, and 

(b) in subsection (3)(a)— 

(i) after the word “applications” insert “and variations to applications”, and 

(ii) for the word “them” substitute “such applications and variations and copies 5
of documents to which regard was had in dealing with such applications 
and in considering whether to agree to such variations”. 

12 Keeping and publication of lists of applications 

After section 36 of the principal Act insert— 

“36A Lists of applications 10

(1) Every planning authority are, in such manner as may be prescribed by 
regulations or a development order, to keep a list of— 

(a) the applications mentioned in section 36(1)(a) which are made to them 
(including any variations, by virtue of section 32A(1), to those 
applications), and 15

(b) the proposal of application notices received by them under section 
35B(2)(b). 

(2) Weekly, or at such intervals as may be so prescribed, the authority are— 

(a) to revise the list by removing from it the entries relating to— 

(i) such applications as have been determined, and 20

(ii) such proposal of application notices as have ceased to be current, 
and

(b) in such manner as may be so prescribed (or, if and in so far as the 
regulations or development order may admit, in such manner as the 
authority consider appropriate), to publish that revised list. 25

(3) The availability of the list is to be advertised by the authority in a local 
newspaper at such intervals as may be so prescribed. 

(4) The regulations or development order may make provision as to how any costs 
incurred by the authority by virtue of this section are to be recovered from the 
applicants.30

(5) In this section “publish”, without prejudice to that expression’s generality, may 
include publish by electronic means (as for example by means of the internet). 

(6) For the purposes of subsection (2)(a)(ii), a notice ceases to be current when— 

(a) an application for planning permission is submitted for the development 
in question, 35

(b) the prospective applicant gives notice in writing under this paragraph to 
the planning authority that no application is to be submitted for the 
development in question, or 

(c) 12 months have elapsed since the date on which the proposal of 
application notice was given.”. 40
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Determination of applications 

13 Pre-determination hearings 

(1) After section 38 of the principal Act insert— 

“38A Pre-determination hearings

(1) Regulations or a development order may provide that, before determining an 5
application for planning permission for a development of a class prescribed in 
the regulations or order, a planning authority are to give the applicant and any 
person so prescribed an opportunity of appearing before and being heard by a 
committee of the authority. 

(2) The procedures in accordance with which any such hearing is arranged and 10
conducted (including, without prejudice to the generality of this subsection, 
procedures for ensuring relevance and avoiding repetition) and any other 
procedures consequent upon the hearing are to be such as the authority 
consider appropriate. 

(3) Any right of attendance at the hearing (other than for the purpose of appearing 15
before and being heard by the committee) is to be such as the authority 
consider appropriate. 

(4) In relation to an application other than is provided for in regulations or a 
development order under subsection (1), a planning authority may elect to give 
the applicant and any other person an opportunity such as is mentioned in that 20
subsection; and if the authority do so elect, subsections (2) and (3) apply 
accordingly.”. 

(2) In section 56 of the Local Government (Scotland) Act 1973 (c.65) (arrangements for 
discharge of functions by local authorities), after subsection (6) there is inserted— 

“(6A) A local authority’s function of determining an application for planning 25
permission for a development of a class mentioned in section 38A(1) of the 
Town and Country Planning (Scotland) Act 1997 (c.8) shall be discharged only 
by the authority.”. 

14 Additional grounds for declining to determine application for planning permission 

Section 39 of the principal Act (power of planning authority to decline to determine 30
application) is amended as follows— 

(a) for subsection (1) substitute— 

“(1) A planning authority may decline to determine an application (in this 
subsection referred to as the “current application”) for planning permission for 
the development of any land— 35

(a) if— 

(i) in the period of two years ending with the date on which the 
current application is received, the Scottish Ministers have refused 
a similar application referred to them under section 46 or have 
dismissed an appeal against the refusal of, or an appeal under 40
section 47(2) in respect of, a similar application, and 
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(ii) in the opinion of the authority there has not, since the Scottish 
Ministers refused the similar application or dismissed the appeal, 
been any significant change in the development plan (so far as 
material to the current application) or in any other material 
consideration,5

(b) if— 

(i) in that period of two years the planning authority have refused 
more than one similar application, 

(ii) there has been no appeal to the Scottish Ministers against either (or 
as the case may be any) of those refusals, and 10

(iii) in the opinion of the authority there has not, since the more (or as 
the case may be most) recent of the refusals, been any significant 
change in the development plan (so far as material to the current 
application) or in any other material consideration, 

(c) if— 15

(i) in that period of two years the planning authority have refused 
more than one similar application, 

(ii) there has been an appeal to the Scottish Ministers against either (or 
as the case may be any) of those refusals but as at the time the 
current application is received no such appeal has yet been 20
determined, and 

(iii) in the opinion of the authority there has not, since the more (or as 
the case may be most) recent of the refusals, been any significant 
change in the development plan (so far as material to the current 
application) or in any other material consideration, 25

(d) if— 

(i) in that period of two years there have been appeals under section 
47(2) in respect of more than one similar application but as at the 
time the current application is received no such appeal has yet 
been determined, and 30

(ii) in the opinion of the authority there has not, since the more (or as 
the case may be most) recent of the appeals was made, been any 
significant change in the development plan (so far as material to 
the current application) or in any other material consideration, or 

(e) if— 35

(i) in that period of two years two similar applications have been 
made to the planning authority, 

(ii) the planning authority have refused one of those applications and 
there has been an appeal under section 47(2) in respect of the other 
but as at the time the current application is received the appeal 40
under that section has yet to be determined as has the appeal (if 
any) against the refusal, and 
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(iii) in the opinion of the authority there has not, since the refusal or 
since the appeal was made (whichever was the more recent), been 
any significant change in the development plan (so far as material 
to the current application) or in any other material consideration, 

(1A) A planning authority must decline to determine an application for planning 5
permission for the development of any land if, in their opinion— 

(a) compliance with section 35B was required as respects the development, 
and

(b) there has not been such compliance. 

(1B) But before deciding whether, under subsection (1A), an application must be 10
declined the authority may request the applicant to provide such additional 
information as they may specify. 

(1C) Where, under subsection (1A), a planning authority decline to determine an 
application they are to advise the applicant of the reason for their being of the 
opinion mentioned in that subsection. 15

(1D) Subsection (1A) is subject to section 35A(9).”, 

(b) subsection (3) is repealed, and 

(c) the title of the section becomes “Declining to determine an application”.

15 Manner in which applications for planning permission are dealt with etc.  

In section 43 of the principal Act (directions etc. as to method of dealing with 20
applications)—

(a) in subsection (1)— 

(i) after paragraph (a) insert— 

“(aa) for enabling the Scottish Ministers to give directions to the planning 
authority requiring them, in respect of any such development, or in 25
respect of development of any such class, as may be specified in the 
directions— 

(i) to consider, where the authority are minded to grant planning 
permission, imposing a condition specified in, or of a nature 
indicated in, the directions; and 30

(ii) (unless the directions are withdrawn) not to grant planning 
permission without first satisfying the Scottish Ministers that such 
consideration has been given and that such a condition either will 
be imposed or need not be imposed;”, 

(ii) after paragraph (b) insert— 35

“(bb) for enabling the planning authority, in the course of their consideration 
of an application, to require from the applicant particulars, documents, 
materials or evidence which they consider they require to enable them to 
deal with the application (being particulars, documents, materials or 
evidence additional to any which, by virtue of section 32(2), as the case 40
may be, was included in, accompanied or was provided in support of 
anything in, or relating to, the application);”, and 
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(iii) in paragraph (f), for the words from “the planning authority” to “order” 
substitute “, or enabling directions to be made requiring, the planning 
authority to give to the Scottish Ministers and to such other persons as may 
be prescribed by or under the regulations, order or directions”, 

(b) after subsection (1) insert— 5

“(1A) Any notice given by virtue of paragraph (d) or (e) of subsection (1)— 

(a) is to include a statement of— 

(i) the terms of the planning authority’s decision, 

(ii) any conditions to which that decision is subject, and 

(iii) the reasons on which the authority based that decision, and 10

(b) may include such other information as may be prescribed by the 
regulations or the order.”, and 

(c) after subsection (2) add— 

“(3) Paragraphs (a) and (f) of that subsection shall apply in relation to applications 
under section 75A(2) as they apply in relation to applications for planning 15
permission. 

(4) For the purposes of the application provided for in subsection (3), the reference 
in paragraph (a) of subsection (1) to restricting the grant of planning 
permission is to be construed as a reference to restricting the giving of any 
agreement under subsection (2) of section 75A or the making of any 20
determination under subsection (4) of that section.”. 

16 Local developments: schemes of delegation 

After section 43 of the principal Act insert— 

“43A Local developments: schemes of delegation 

(1) A planning authority are— 25

(a) as soon as practicable after the coming into force of section 16 of the 
Planning etc. (Scotland) Act 2006 (asp 00), and thereafter— 

(i) whenever required to do so by the Scottish Ministers, or 

(ii) subject to sub-paragraph (i), at such intervals as may be provided 
for in regulations under this section, 30

to prepare a scheme (to be known as a “scheme of delegation”) by which 
any application for planning permission for a development within the 
category of local developments or any application for consent, 
agreement or approval required by a condition imposed on a grant of 
planning permission for a development within that category is to be 35
determined by a person appointed by them for the purposes of this 
section instead of by them, and 

(b) to keep under review the scheme so prepared. 

(2) Other than for the purposes of subsections (7) to (13) or section 47, the 
determination of any person so appointed is to be treated as that of the 40
authority. 
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(2A) References in subsection (1) to a development do not include references to a 
development of a class mentioned in section 38A(1). 

(3) Without prejudice to subsection (1)(a)(ii), regulations under this section may 
make provision as to— 

(a) the form and content of, and 5

(b) the procedures for preparing and adopting, 

a scheme of delegation. 

(4) Where an application for planning permission falls to be determined by a 
person so appointed, sections 37(1) to (3), 38, 39, 41(1) and (2) and 42 and Part 
1 of Schedule 3 apply, with any necessary modifications (including, in the case 10
of that Part, the modification mentioned in subsection (15)), as they apply to an 
application which falls to be determined by the planning authority. 

(5) The planning authority may, if they think fit, decide themselves to determine 
an application which would otherwise fall to be determined by a person so 
appointed.15

(6) Any such decision must include a statement of the reasons for which it has 
been taken; and a copy of the decision is to be served on the applicant. 

(7) Where a person so appointed— 

(a) refuses an application for planning permission or for consent, agreement 
or approval, 20

(b) grants it subject to conditions, or 

(c) has not determined it within such period as may be prescribed by 
regulations or a development order, 

the applicant may require the planning authority to review the case. 

(8) Where a requirement to review is made by virtue of paragraph (c) of subsection 25
(7), the person so appointed is, for the purposes of the review, to be deemed to 
have decided to refuse the application. 

(9) Regulations or a development order may make provision as to the form and 
procedures of any review conducted by virtue of subsection (7). 

(10) Without prejudice to the generality of subsection (9), the regulations or order 30
may— 

(a) make different provision for different cases or classes of case, 

(b) make different provision for different stages of a case, 

(c) make provision in relation to oral or written submissions and to 
documents in support of such submissions, 35

(d) make provision in relation to time limits (including a time limit for 
requiring the review), and 

(e) require the planning authority to give to the person who has required the 
review such notice as may be prescribed by the regulations or the order 
as to the manner in which that review has been dealt with. 40

(10A) Any notice given by virtue of paragraph (e) of subsection (10)— 

(a) is to include a statement of— 

396



Planning etc. (Scotland) Bill 45
Part 3—Development management 

(i) the terms in which the planning authority have decided the case 
reviewed, and  

(ii) the reasons on which the authority based that decision, and 

(b) may include such other information as may be prescribed by the 
regulations or the order. 5

(11) The provision which may be made by virtue of subsections (9) and (10) 
includes provision as to— 

(a) the making of oral submissions, or as to any failure to make such 
submissions or to lodge documents in support of such submissions, or 

(b) the lodging of, or as to any failure to lodge, written submissions or 10
documents in support of such submissions, 

and as to what matters may be raised in the course of the review. 

(12) The planning authority may uphold, reverse or vary a determination reviewed 
by them by virtue of subsection (7). 

(13) Subject to subsection (14) and except as provided under section 239, the 15
decision of a planning authority in a case reviewed under this section is final. 

(14) Where a requirement to review is made by virtue of paragraph (c) of subsection 
(7) and the planning authority have not conducted the review within such 
period as may be prescribed by regulations or a development order, the 
authority are to be deemed to have decided to refuse the application and section 20
47(1) is to apply accordingly. 

(15) The modification is that, in paragraph 1(6) of Schedule 3, for paragraph (b) 
there is substituted— 

“(b) is to be regarded for the purposes of section 43A as a condition 
imposed by a decision of the appointed person, and may 25
accordingly be the subject of a review under subsection (7) of 
that section.”. 

43B Matters which may be raised in a review under section 43A(7)

(1) In a review under section 43A(7), a party to the proceedings is not to raise any 
matter which was not before the appointed person at the time the determination 30
reviewed was made unless that party can demonstrate— 

(a) that the matter could not have been raised before that time, or 

(b) that its not being raised before that time was a consequence of 
exceptional circumstances. 

(2) Nothing in subsection (1) affects any requirement or entitlement to have regard 35
to—

(a) the provisions of the development plan, or 

(b) any other material consideration.”. 
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Powers of Scottish Ministers in relation to planning applications and decisions 

17 Call-in of applications by Scottish Ministers 

In section 46 of the principal Act (call-in of applications by Scottish Ministers)— 

(a) after subsection (1) insert— 

“(1A) A direction under subsection (1) may be withdrawn or modified by a 5
subsequent direction.”, and 

(b) in subsection (3), for “this section” substitute “subsection (1)”. 

18 Appeals etc. 

(1) In section 47 of the principal Act (right to appeal against planning decisions and failure 
to take such decisions)— 10

(a) in subsection (1), at the end add “against the decision”, and 

(b) after subsection (1) insert— 

“(1A) But subsection (1) does not apply in relation to any such action on the part of a 
planning authority as is mentioned in section 237(3A).”. 

(2) After that section insert— 15

“47A Matters which may be raised in an appeal under section 47(1)

(1) In an appeal under section 47(1), a party to the proceedings is not to raise any 
matter which was not before the planning authority at the time the decision 
appealed against was made unless that party can demonstrate— 

(a) that the matter could not have been raised before that time, or 20

(b) that its not being raised before that time was a consequence of 
exceptional circumstances. 

(2) Nothing in subsection (1) affects any requirement or entitlement to have regard 
to—

(a) the provisions of the development plan, or 25

(b) any other material consideration.”. 

(3) In section 237 of that Act (validity of certain plans, schemes, orders and actions)— 

(a) in subsection (1)(f), at the end add “or on the part of a planning authority as is 
mentioned in subsection (3A)”, 

(b) after subsection (3) insert— 30

“(3A) The action on the part of a planning authority is any decision or determination 
(other than a deemed decision) in a review conducted by them by virtue of 
section 43A(7).”, and 

(c) at the end of subsection (4), add “or on the part of a planning authority to take any 
such action as is mentioned in subsection (3A)”. 35

(4) In section 239 of that Act (proceedings for questioning the validity of certain orders, 
decisions and directions)— 

(a) in subsection (1)(b), before the words “to which” insert “, or on the part of a 
planning authority,”, and 
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(b) in subsection (4), at the end add “or on the part of a planning authority as is 
mentioned in subsection (3A) of that section”. 

(5) In section 267 of that Act (procedure on certain appeals and applications)— 

(a) in subsection (1), for the words from  “proceedings” to the end substitute “appeals 
and applications under this Act and as to the manner in which such appeals and 5
applications are to be conducted”, 

(b) after subsection (1) insert— 

“(1A) Without prejudice to the generality of subsection (1), the regulations may— 

(a) make different provision for different cases or classes of case and in 
particular according to whether an appeal is under subsection (1) of 10
section 47 or under subsection (2) of that section, 

(b) as regards the manner in which an appeal or application is to be 
conducted, make different provision for different stages of a case, 

(c) make provision in relation to oral or written submissions and to 
documents in support of such submissions, and 15

(d) make provision in relation to time limits. 

(1B) The provision which may be made by virtue of subsections (1) and (1A) 
includes provision as to— 

(a) the making of oral submissions, or as to any failure to make such 
submissions or to lodge documents in support of such submissions, 20

(b) the lodging of, or as to any failure to lodge, written submissions or 
documents in support of such submissions, and 

(c) subject to section 47A, as to what matters may be raised in the course of 
the appeal or application.”,

(c) in subsection (2)(a), the word “such” is repealed, and 25

(d) subsection (3) is repealed. 

(6) The title of section 267 becomes “Appeals and applications under this Act: 
procedure etc.”.

Duration of planning permission and listed building consent etc. 

19 Duration of planning permission and listed building consent etc. 30

(1) In section 58 of the principal Act (general condition limiting duration of planning 
permission)— 

(a) for subsections (1) to (3) substitute— 

“(1) Subject to subsection (2), a planning permission to which this section applies, 
whether granted or deemed to be granted, lapses on the expiration of a period 35
of 3 years (beginning with the date on which the permission is granted or as the 
case may be deemed to be granted) unless the development to which the 
permission relates is begun before that expiration. 
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(2) The authority concerned may, in granting any such planning permission (or as 
the case may be in making a direction under section 57), direct that subsection 
(1) is not to apply as respects the permission but that the permission is to lapse 
on the expiration of a period, whether longer or shorter than 3 years, specified 
in the direction (under this section) unless the development to which the 5
permission relates is begun before that expiration. 

(3) For the purposes of section 47(1)(a), (3) and (4)(a)— 

(a) any such direction, or 

(b) the effect of subsection (1) as that subsection applies in consequence of 
the authority electing not to make such a direction, 10

is to be treated as a condition subject to which the application is granted. 

(3A) A period specified under subsection (2) is to be a period— 

(a) beginning as mentioned in subsection (1), and 

(b) which the authority concerned consider appropriate having regard to the 
provisions of the development plan and to any other material 15
considerations.”, and 

(b) in subsection (4)— 

(i) for the words “Nothing in this section applies to” substitute “This section 
applies to every planning permission with the exception of”,  

(ia) after paragraph (c) insert— 20

“(ca) any planning permission granted before the date on which section 19 of 
the Planning etc. (Scotland) Act 2006 came into force,”, and 

(ii) in paragraph (g), for the words “outline planning permission” substitute 
“planning permission in principle”. 

(2) The title of section 58 becomes “Duration of planning permission”.25

(3) In section 16 of the listed buildings Act (limit of duration of listed building consent), for 
subsections (1) and (2) substitute— 

“(1) A listed building consent lapses— 

(a) on the expiration of such period (beginning with the date on which the 
consent is granted) as the planning authority may, for the purposes of 30
this section, specify in the consent, or 

(b) if no period is so specified, on the expiration of a period of 3 years 
(beginning with that date), 

unless the works permitted by the consent are begun before that expiration. 

(2) For the purposes of sections 18(1)(a) and 19(1) and (2)(a)— 35

(a) any such specification as is mentioned in subsection (1)(a), or 

(b) the effect of subsection (1) as that subsection applies in consequence of 
the authority electing not to make such a specification, 

is to be treated as a condition subject to which the application is granted.”. 
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20 Planning permission in principle 

(1) For section 59 of the principal Act substitute— 

“59 Planning permission in principle

(1) “Planning permission in principle” is planning permission (granted in 
accordance with the provisions of regulations or a development order)— 5

(a) in respect of the carrying out of building, engineering, mining or other 
operations in, on, over or under land, and  

(b) subject to a condition, imposed under section 37(1)(a), that the 
development in question will not be begun until certain matters (which 
may, but need not be, particularised in the application) have been 10
approved by the planning authority or as the case may be the Scottish 
Ministers.

(2) Application for the approval mentioned in subsection (1)(b)— 

(a) must be made before whichever is latest of the following— 

(i) the expiration of 3 years from the date of the grant of the 15
permission, 

(ii) the expiration of 6 months from the date on which an earlier 
application for the requisite approval was refused, and 

(iii) the expiration of 6 months from the date on which an appeal 
against such refusal was dismissed, and 20

(b) may be made for— 

(i) different matters, and 

(ii) different parts of the development, 

at different times. 

(3) But, in relation to any matter, only one application may be made by virtue of 25
sub-paragraphs (ii) and (iii) of subsection (2)(a) after the expiration of the 3 
year period mentioned in sub-paragraph (i) of that subsection.  

(4) Subject to subsection (5), a planning permission in principle lapses on the 
expiration of 2 years from the requisite approval being obtained (or, in the case 
of approval of different matters on different dates, from the requisite approval 30
for the last such matter being obtained) unless the development to which the 
permission relates is begun before that expiration. 

(5) Where a planning permission in principle is to be granted, the authority 
concerned with the terms of the permission may direct that (either or both)— 

(a) subsections (2)(a)(i) and (3) are to apply as respects the permission with 35
the substitution, for the period of 3 years referred to in each of those 
subsections,

(b) subsection (4) is to apply as respects the permission with the substitution, 
for the period of 2 years referred to in that subsection, 

of such other periods respectively (whether longer or shorter) as they consider 40
appropriate.
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(6) For the purposes of section 47(1)(a), (3) and (4)(a)— 

(a) any such direction, or 

(b) the effect of subsection (4) as that subsection applies in consequence of 
the authority electing not to make such a direction, 

is to be treated as a condition subject to which the application is granted. 5

(7) A direction under subsection (5) may provide for the substitution of different 
periods for different parts of the development (or for no substitution to be made 
for some part of the development). 

(8) In considering whether to exercise their powers under subsections (5) and (7), 
the authority is to have regard to the provisions of the development plan and to 10
any other material considerations.”. 

(2) Subsection (1) does not affect section 59 in that section’s application as respects any 
outline planning permission granted before the date on which this section comes into 
force.

21 Further provision as regards duration of planning permission etc. 15

(2) In section 60 of the principal Act (provisions supplementary to sections 58 and 59)— 

(a) in subsection (1), for the words “58(1)(b)” substitute “58(2) and (3A)(b)”, 

(b) in subsection (2), the word “reserved” is repealed, and 

(c) subsections (3) and (4) are repealed. 

(3) In section 61(1) of that Act (termination of planning permission by reference to time 20
limit: completion notices), for paragraph (a) substitute— 

“(a) a development to which a planning permission relates has been begun 
but not completed by the date on which the permission would have 
lapsed had the development not been begun,”. 

(4) In section 71(7) (orders requiring discontinuance of use or alteration or removal of 25
buildings or works), for the words “58(1)(b)” substitute “58(2) and (3A)(b)”. 

(5) In section 88(5) (circumstances in which purchase notices may be served), for the words 
“conditions referred to in” substitute “provisions of”. 

(6) In section 232(7) (right to compensation in respect of certain decisions and orders), for 
the words “conditions referred to in” substitute “provisions of”. 30

Planning obligations and good neighbour agreements 

22 Planning obligations 

(1) For section 75 of the principal Act substitute— 

“75 Planning obligations

(1) A person may, in respect of land in the district of a planning authority— 35

(a) by agreement with that authority, or 

(b) unilaterally, 

enter into an obligation (referred to in this section and in sections 75A to 75C 
as a “planning obligation”) restricting or regulating the development or use of 
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the land, either permanently or during such period as may be specified in the 
instrument by which the obligation is entered into (referred to in this section 
and in those sections as the “relevant instrument”). 

(2) Without prejudice to the generality of subsection (1), the reference in that 
subsection to restricting or regulating the development or use of land 5
includes—

(a) requiring operations or activities specified in the relevant instrument to 
be carried out in, on, under or over the land, or 

(b) requiring the land to be used in a way so specified. 

(3) A planning obligation may— 10

(a) be unconditional or subject to conditions, 

(b) require the payment— 

(i) of a specified amount or an amount determined in accordance with 
the relevant instrument, or 

(ii) of periodical sums either indefinitely or for such period as may be 15
specified in that instrument, and 

(c) contain such incidental and consequential provisions as— 

(i) in the case of an agreement, appear to the planning authority to be 
necessary or expedient for the purposes of the agreement, or 

(ii) in the case of a unilateral obligation, appear to the person entering 20
into the obligation to be necessary or expedient for the purposes of 
that obligation.  

(4) Without prejudice to the generality of subsection (3)(a), the relevant instrument 
may provide for the postponement of the effectiveness of the planning 
obligation to a date specified in the instrument (whether the specification is of 25
a fixed date or of a date determinable by reference to the occurrence of an 
event).

(5) A relevant instrument to which the owner of the land is party may be recorded 
in the Register of Sasines or, as the case may be, registered in the Land 
Register of Scotland; and if the instrument is so recorded or registered then the 30
planning obligation is (unless the instrument provides that only the person 
entering into that obligation is to be bound by it) enforceable at the instance of 
the planning authority— 

(a) against the owner of the land in so far as the obligation comprises a 
requirement mentioned in subsection (2) or (3)(b), and 35

(b) against— 

(i) the owner or tenant of the land, or 

(ii) any other person having the use of the land, 

in so far as the obligation comprises any other requirement. 

(6) But no such obligation is enforceable against a third party who has acquired 40
right to the land (whether or not that person has completed title) prior to the 
relevant instrument being so recorded or registered. 
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(7) If there is a breach of a requirement, in a planning obligation, to carry out any 
operations in, on, under or over the land to which the obligation relates, the 
planning authority may— 

(a) enter the land and carry out the operations, and 

(b) recover from the person or persons against whom the obligation is 5
enforceable any expenses reasonably incurred by them in doing so. 

(8) Before a planning authority exercise their power under subsection (7)(a) they 
are to give any person against whom the planning obligation is enforceable not 
less than twenty-one days’ notice of their intention to do so. 

(9) A person wilfully obstructing someone who is acting in the exercise of a power 10
under subsection (7)(a) is guilty of an offence and is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 

(10) In this section, “owner” means a person who has right to the land to which the 
planning obligation relates whether or not that person has completed title; but 
if, in relation to the land (or, if the land is held pro indiviso, in relation to any 15
pro indiviso share in the land) more than one person comes within that 
description of owner, then “owner” means such person as has most recently 
acquired such right. 

(11) But where a heritable creditor is in lawful possession of security subjects 
which comprise the land, then “owner” includes the heritable creditor. 20

(12) For the purposes of subsection (5) it is immaterial whether the person who is 
owner of the land when the relevant instrument is recorded or registered was 
owner when the obligation was entered into. 

75A Modification and discharge of planning obligations 

(1) A planning obligation may not be modified or discharged except— 25

(a) by agreement, by virtue of subsection (2), between the planning authority 
and a person against whom that obligation is enforceable, or 

(b) in accordance with this section and section 75B. 

(2) A person against whom a planning obligation is enforceable may apply to the 
planning authority for their agreement that the obligation— 30

(a) have effect subject to such modifications as may be specified in the 
application, or 

(b) be discharged. 

(3) An application under subsection (2)(a) is not to specify a modification 
imposing an obligation on any non-applicant against whom the planning 35
obligation  is enforceable. 

(4) On an application under subsection (2), the authority may determine that the 
planning obligation— 

(a) is to continue to have effect without modification, 

(b) is discharged, or 40

(c) is to have effect subject to the modifications specified in the application. 
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(5) The authority are to give notice of their determination to the applicant within 
such period as is prescribed. 

(6) This subsection applies where a determination under subsection (4)(b) or (c) 
relates to a planning obligation the relevant instrument in relation to which has 
been recorded in the Register of Sasines or registered in the Land Register of 5
Scotland.

(7) Where subsection (6) applies, the determination does not take effect until the 
date on which notice given under subsection (5) is so recorded or as the case 
may be so registered. 

(8) Where the determination is under subsection (4)(c), the planning obligation is 10
enforceable as modified— 

(a) in a case where subsection (6) applies, from the date mentioned in 
subsection (7), and 

(b) in any other case, from the date on which notice is given under 
subsection (5). 15

(9) Regulations may make provision with respect to— 

(a) the form and content of an application under subsection (2), 

(b) the publication of notice of any such application, 

(c) procedures for considering any representations made with respect to any 
such application, and 20

(d) the form and content of any notice given under subsection (5). 

(10) In relation to any application referred to the Scottish Ministers by virtue of 
subsections (1) to (3) of section 46, the references in subsections (4) and (5) 
(above) to the authority are to be construed as references to the Scottish 
Ministers.25

75B Appeals 

(1) Where a planning authority— 

(a) fail to comply with section 75A(5), or 

(b) determine that a planning obligation is to continue to have effect without 
modification, 30

the applicant may appeal to the Scottish Ministers. 

(2) For the purposes of an appeal under subsection (1)(a), it is to be assumed that 
the authority have determined that the planning obligation is to continue to 
have effect without modification. 

(3) Any appeal under subsection (1) is to be made by notice served— 35

(a) within such period, and 

(b) in such manner, 

as may be prescribed. 

(4) On an appeal under subsection (1) the Scottish Ministers may determine that 
the planning obligation— 40

(a) is to continue to have effect without modification, 
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(b) is discharged, or 

(c) is to have effect subject to the modifications specified in the application. 

(5) The Scottish Ministers are to give notice of their determination to the applicant 
within such period as is prescribed. 

(6) This subsection applies where a determination under subsection (4)(b) or (c) 5
relates to a planning obligation the relevant instrument in relation to which has 
been recorded in the Register of Sasines or registered in the Land Register of 
Scotland.

(7) Where subsection (6) applies, the determination does not take effect until the 
date on which notice given under subsection (5) is so recorded or as the case 10
may be so registered. 

(8) Where the determination is under subsection (4)(c), the planning obligation is 
enforceable as modified— 

(a) in a case where subsection (6) applies, from the date mentioned in 
subsection (7), and 15

(b) in any other case, from the date on which notice is given under 
subsection (5). 

(9) Regulations may make provision with respect to the form and content of any 
notice—

(a) served under subsection (3), or 20

(b) given under subsection (5). 

(10) Except as provided under section 239, the determination of an appeal by the 
Scottish Ministers under this section is final.  

(11) Schedule 4 applies to appeals under this section, including appeals under this 
section as applied by regulations under any other provisions of this Act. 25

75C Planning obligations: continuing liability of former owner etc.

(1) In so far as a planning obligation comprises an appropriate requirement, an 
owner of land does not, by virtue only of ceasing to be such an owner, cease to 
be bound by that obligation (unless the relevant instrument provides that he 
does cease to be so bound). 30

(2) The relevant instrument may provide that, in so far as a planning obligation 
comprises any other requirement, an owner of land does not, by virtue only of 
ceasing to be such an owner, cease to be bound by that obligation. 

(3) For the purposes of this section, an “appropriate requirement” is a requirement 
mentioned in subsection (2) or (3)(b) of section 75 which is due for 35
performance. 

(4) A person who becomes an owner of land the development or use of which is 
subject to a planning obligation enforceable as is mentioned in section 75(5) is, 
unless the relevant instrument otherwise provides, severally liable with any 
former owner of the land for any appropriate requirement for which the former 40
owner is liable. 
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(5) But if that person incurs expenditure in the performance of any appropriate 
requirement for which a former owner is liable, he may recover an amount 
equal to that expenditure from the former owner. 

(6) In this section, “owner” has the same meaning as in section 75.”. 

(2) Subsections (3) and (4) of section 75 of that Act, as they apply immediately before the 5
coming into force of subsection (1) (above), are to continue so to apply in relation to any 
agreement entered into under that section before that coming into force. 

23 Good neighbour agreements

After section 75C of the principal Act (inserted into that Act by section 22(1) of this 
Act) insert— 10

“75D Good neighbour agreements

(1) A person may, by agreement with a community body, enter into an obligation 
governing operations or activities relating to the development or use of land, 
either permanently or during such period as may be specified in the agreement. 

(2) A body is a community body for the purposes of subsection (1) if— 15

(a) it is the community council for an area in which is situated any part of 
the land to which the agreement relates, or 

(b) it has been notified by the planning authority for the area in which is 
situated the land to which the agreement relates that, in the opinion of the 
authority, it is— 20

(i) a body which falls within subsection (3), or 

(ii) a trust which falls within subsection (4).  

(3) A body falls within this subsection if— 

(a) its members have a substantial connection with the land to which the 
agreement relates, and 25

(b) the object, or function, of the body (or, as the case may be, one of its 
objects or functions) is to preserve or enhance the amenity of the 
neighbourhood in which is situated any part of the land to which the 
agreement relates. 

(4) A trust falls within this subsection if— 30

(a) its trustees have a substantial connection with the land to which the 
agreement relates, and 

(b) the object, or function, of the trust (or, as the case may be, one of its 
objects or functions) is to preserve or enhance the amenity of the 
neighbourhood in which is situated any part of the land to which the 35
agreement relates. 

(5) An agreement entered into under subsection (1) may be referred to as a “good 
neighbour agreement”. 

(6) Without prejudice to the generality of subsection (1), an obligation entered into 
under that subsection may— 40

(a) require operations or activities specified in the agreement to be carried 
out in, on, under or over the land, or 
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(b) require the land to be used in a way so specified. 

(7) The obligation— 

(a) may be unconditional or subject to conditions, 

(b) may require the provision to the community body of information 
regarding the development and use of the land to which the agreement 5
relates, and 

(c) is not to require the payment of money. 

(8) Without prejudice to the generality of subsection (7)(a), the agreement may 
provide for the postponement of the effectiveness of the obligation to a date 
specified in the agreement (whether the specification is of a fixed date or of a 10
date determinable by reference to the occurrence of an event). 

(9) A good neighbour agreement to which the owner of the land is party may be 
recorded in the Register of Sasines or, as the case may be, registered in the 
Land Register of Scotland; and if the agreement is so recorded or registered 
then the obligation is (unless the agreement provides that only the person 15
entering into that obligation is to be bound by it) enforceable at the instance of 
the community body— 

(a) against the owner of the land in so far as the obligation comprises a 
requirement mentioned in subsection (6), and 

(b) against— 20

(i) the owner or tenant of the land, or 

(ii) any other person having the use of the land, 

 in so far as the obligation comprises any other requirement. 

(10) But no such obligation is enforceable against a third party who has acquired 
right to the land (whether or not that person has completed title) prior to the 25
agreement being so recorded or registered. 

(11) In this section, “owner” has the same meaning as in section 75. 

(12) For the purposes of subsection (9) it is immaterial whether the person who is 
owner of the land when the agreement is recorded or registered was owner 
when the obligation was entered into. 30

75E Good neighbour agreements: modification and discharge of obligations

(1) An obligation entered into under section 75D(1) may not be modified or 
discharged except— 

(a) by agreement between the community body and the person against 
whom the obligation is enforceable, or 35

(b) in accordance with this section and section 75F. 

(2) Where the community body and the person against whom the obligation is 
enforceable are unable to reach agreement regarding the modification or 
discharge of the obligation, either may apply to the planning authority for the 
area in which is situated the land to which the agreement relates. 40

(3) An application under subsection (2) is one seeking the determination of the 
planning authority as to whether the obligation is— 
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(a) to have effect subject to such modifications as may be specified in the 
application, or 

(b) to be discharged. 

(3A) An application under subsection (2) is not to specify a modification imposing 
an obligation on any non-applicant. 5

(4) On an application under subsection (2), the authority may determine that the 
obligation—

(a) is to continue to have effect without modification, 

(b) is discharged, or 

(c) is to have effect subject to the modifications specified in the application. 10

(5) The authority are to give notice of their determination to the applicant within 
such period as is prescribed. 

(6) This subsection applies where— 

(a) there is agreement such as is mentioned in subsection (1)(a), or 

(b) a determination is made under subsection (4)(b) or (c), 15

 concerning an obligation the agreement in relation to which has been recorded 
in the Register of Sasines or registered in the Land Register of Scotland. 

(7) Where subsection (6) applies, the modification or discharge does not take 
effect until the date on which— 

(a) the agreement under subsection (1)(a), or 20

(b) the notice given under subsection (5), 

 is so recorded or as the case may be so registered. 

(8) Regulations may make provision with respect to— 

(a) the form and content of an application under subsection (2), 

(b) the publication of notice of any such application, 25

(c) procedures for considering any representations made with respect to any 
such application, and 

(d) the form and content of any notice given under subsection (5). 

75F Good neighbour agreements: appeals

(1) Where the planning authority— 30

(a) fail to comply with subsection (5) of section 75E, or 

(b) make a determination under subsection (4) of that section, 

 either of the parties referred to in subsection (1)(a) of that section may appeal 
to the Scottish Ministers. 

(2) For the purposes of an appeal under subsection (1)(a), it is to be assumed that 35
the authority have determined that the obligation is to continue to have effect 
without modification. 

(3) Any appeal under subsection (1) is to be made by notice served— 
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(a) within such period, and 

(b) in such manner, 

 as may be prescribed. 

(4) On an appeal under subsection (1) the Scottish Ministers may determine that 
the obligation— 5

(a) is to continue to have effect without modification, 

(b) is discharged, or 

(c) is to have effect subject to the modifications specified in the application. 

(5) The Scottish Ministers are to give notice of their determination to the applicant 
within such period as is prescribed. 10

(6) This subsection applies where a determination under subsection (4)(b) or (c) 
relates to an obligation the agreement in relation to which has been recorded in 
the Register of Sasines or registered in the Land Register of Scotland. 

(7) Where subsection (6) applies, the determination does not take effect until the 
date on which notice given under subsection (5) is so recorded or as the case 15
may be is so registered. 

(8) Where the determination is under subsection (4)(c), the obligation is 
enforceable as modified— 

(a) in a case where subsection (6) applies, from the date mentioned in 
subsection (7), and 20

(b) in any other case, from the date on which notice is given under 
subsection (5). 

(9) Regulations may make provision with respect to the form and content of any 
notice—

(a) served under subsection (3), or 25

(b) given under subsection (5). 

(10) Except as provided under section 239, the determination of an appeal by the 
Scottish Ministers under this section is final. 

(11) Schedule 4 applies to appeals under this section, including appeals under this 
section as applied by regulations under any other provisions of this Act. 30

75G Good neighbour agreements: continuing liability of former owner etc.

(1) In so far as the obligation comprises an appropriate requirement, an owner of 
land does not, by virtue of ceasing to be such an owner, cease to be bound by 
that obligation (unless the good neighbour agreement provides that he does 
cease to be so bound). 35

(2) The agreement may provide that, in so far as the obligation comprises any 
other requirement, an owner of land does not, by virtue only of ceasing to be 
such an owner, cease to be bound by the obligation. 

(3) For the purposes of this section, an “appropriate requirement” is a requirement 
mentioned in section 75D(6) which is due for performance. 40
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(4) A person who becomes an owner of land the development or use of which is 
subject to an obligation enforceable as is mentioned in section 75D(9) is, 
unless the agreement otherwise provides, severally liable with any former 
owner of the land for any appropriate requirement for which the former owner 
is liable. 5

(5) But if that person incurs expenditure in the performance of any appropriate 
requirement for which a former owner is liable, he may recover an amount 
equal to that expenditure from the former owner. 

(6) In this section, “owner” has the same meaning as in section 75.”. 

PART 410

ENFORCEMENT

Fixed penalty notices 

23A Fixed penalty notices 

(1) After section 136 of the principal Act (offence where enforcement notice not complied 
with) insert— 15

“136A Fixed penalty notice where enforcement notice not complied with 

(1) Where a planning authority have reason to believe that, by virtue of subsection 
(1) of section 136, a person is in breach of an enforcement notice they may, 
provided that the conditions mentioned in subsection (7) are satisfied, serve on 
him a fixed penalty notice as respects that breach. 20

(2) The fixed penalty notice is to specify— 

(a) the step specified, under subsection (3) of section 128, in the 
enforcement notice which has not been taken, or 

(b) the activity so specified which has not ceased. 

(3) It is not competent to serve more than one fixed penalty notice in relation to a 25
particular step or activity. 

(4) For the purposes of this section, a “fixed penalty notice” is a notice offering the 
person the opportunity of discharging, by paying to the planning authority, 
within the period of 30 days which immediately follows the day on which that 
notice is served, a penalty of an amount (being a prescribed amount) specified 30
in the notice, any liability to conviction for an offence under section 136 as 
respects the breach of the enforcement notice. 

(5) But if payment is made within the first 15 days of the period mentioned in 
subsection (4) the amount payable is reduced by 25%. 

(6) The fixed penalty notice is to identify the period mentioned in subsection (4) 35
and is also to state that if payment is made within the first 15 days of that 
period the amount payable is reduced by 25%.  

(7) The conditions are that the fixed penalty notice— 

(a) is served within the period of 6 months which immediately follows the 
compliance period in relation to the enforcement notice, and 40
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(b) is not served after the person has been charged with an offence under 
section 136 as respects the breach of the enforcement notice. 

(8) During the period mentioned in subsection (4) it is not competent to commence 
proceedings against the person for an offence under section 136 as respects that 
breach.5

(9) If the amount (or as the case may be the reduced amount) is timeously paid it is 
not competent to commence proceedings against the person for an offence 
under section 136 as respects that breach. 

(10) A penalty received by a planning authority by virtue of subsection (4) is to 
accrue to that authority. 10

(11) In prescribing an amount for the purposes of subsection (4), the Scottish 
Ministers may make different provision for different cases or for different 
classes of case.”.  

(2) After section 145 of the principal Act (enforcement of conditions) insert— 

“145A Fixed penalty notice where breach of condition notice not complied with 15

(1) Where a planning authority have reason to believe that, by virtue of subsection 
(8) of section 145, a person is in breach of a breach of condition notice they 
may, provided that the conditions mentioned in subsection (7) are satisfied, 
serve on him a fixed penalty notice as respects that breach. 

(2) The fixed penalty notice is to specify— 20

(a) the step specified, under subsection (5) of section 145, in the breach of 
condition notice which has not been taken, or 

(b) the activity so specified which has not ceased. 

(3) It is not competent to serve more than one fixed penalty notice in relation to a 
particular step or activity. 25

(4) For the purposes of this section, a “fixed penalty notice” is a notice offering the 
person the opportunity of discharging, by paying to the planning authority, 
within the period of 30 days which immediately follows the day on which that 
notice is served, a penalty of an amount (being a prescribed amount) specified 
in that notice, any liability to conviction for an offence under section 145(9) as 30
respects the breach of the breach of condition notice. 

(5) But if payment is made within the first 15 days of the period mentioned in 
subsection (4) the amount payable is reduced by 25%. 

(6) The fixed penalty notice is to identify the period mentioned in subsection (4) 
and is also to state that if payment is made within the first 15 days of that 35
period the amount payable is reduced by 25%.  

(7) The conditions are that the fixed penalty notice— 

(a) is served within the period of 6 months which immediately follows the 
period allowed by section 145(7) for compliance with the breach of 
condition notice, and 40

(b) is not served after the person has been charged with an offence under 
section 145(9) as respects the breach of the breach of condition notice. 
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(8) During the period mentioned in subsection (4) it is not competent to commence 
proceedings against the person for an offence under section 145(9) as respects 
that breach. 

(9) If the amount (or as the case may be the reduced amount) is timeously paid it is 
not competent to commence proceedings against the person for an offence 5
under section 145(9) as respects that breach. 

(10) A penalty received by a planning authority by virtue of subsection (4) is to 
accrue to that authority. 

(11) In prescribing an amount for the purposes of subsection (4), the Scottish 
Ministers may make different provision for different cases or for different 10
classes of case.”.  

Stop notices 

24 Temporary stop notices 

(1) After section 144 of the principal Act (penalties for contravention of stop notice) 
insert—15

“Temporary stop notices 

144A Temporary stop notices 

(1) If a planning authority consider that— 

(a) there has been a breach of planning control in relation to any land, 

(b) the breach consists in engagement in an activity, and 20

(c) it is expedient that the activity (or any part of the activity) is stopped 
immediately, 

 they may issue a temporary stop notice. 

(2) The notice must be in writing and must— 

(a) specify the activity in question, 25

(b) prohibit engagement in the activity (or in so much of the activity as is 
specified in the notice), and 

(c) set out the authority’s reasons for issuing the notice. 

(3) A temporary stop notice may be served on any of the following— 

(a) a person who appears to the authority to be engaged in the activity, 30

(b) a person who appears to the authority to have an interest in the land 
(whether as owner or occupier or otherwise). 

(4) The authority must display on the land— 

(a) a copy of the notice, and 

(b) a statement as to the effect of section 144C. 35

(5) A temporary stop notice has effect from the time a copy of it is first displayed 
in pursuance of subsection (4). 

(6) A temporary stop notice ceases to have effect at the end of the period of 28 
days starting on the day the copy notice is so displayed. 
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(7) Except that if a shorter period starting on that day is specified in the notice, the 
notice instead ceases to have effect at the end of that shorter period. 

(8) And if the notice is withdrawn by the authority before that period of 28 days, 
or as the case may be that shorter period, expires the notice ceases to have 
effect on being so withdrawn. 5

144B Temporary stop notices: restrictions

(1) A temporary stop notice does not prohibit— 

(a) the use of a building as a dwellinghouse, or 

(b) engagement in an activity (either or both)— 

(i) of such description, 10

(ii) in such circumstances, 

 as may be prescribed. 

(2) A temporary stop notice does not prohibit engagement in any activity which 
has been engaged in (whether continuously or not) for a period of more than 4 
years ending with the day on which a copy of the notice is first displayed in 15
pursuance of section 144A(4). 

(3) But subsection (2) does not prevent a temporary stop notice prohibiting— 

(a) activity consisting in, or incidental to, building, engineering, mining or 
other operations, or 

(b) the deposit of refuse or waste materials. 20

(4) For the purposes of subsection (2), any period during which the activity in 
question is authorised by planning permission is to be ignored. 

(5) A second or subsequent temporary stop notice must not be issued in respect of 
the same activity unless the planning authority have in the meantime taken 
some other enforcement action in relation to the breach of planning control 25
which is constituted by the activity. 

(6) In subsection (5), “enforcement action” includes obtaining the grant of an 
interdict under section 146(2). 

144C Temporary stop notices: offences

(1) A person is guilty of an offence if he contravenes a temporary stop notice— 30

(a) which has been served on him, or 

(b) a copy of which has been displayed in pursuance of section 144A(4). 

(2) Contravention of a temporary stop notice includes causing or permitting the 
contravention of it. 

(3) An offence under this section may be charged by reference to a day or to a 35
period longer than a day. 

(4) A person may, in relation to the same temporary stop notice, be convicted of 
more than one offence under this section by reference to different days or 
different periods. 
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(5) It is a defence in any proceedings under this section that— 

(a) the temporary stop notice was not served on the accused, and 

(b) he did not know, and could not reasonably have been expected to know, 
of its existence. 

(6) A person convicted of an offence under this section is liable— 5

(a) on summary conviction, to a fine not exceeding £20,000, 

(b) on conviction on indictment, to a fine. 

(7) In determining the amount of the fine, the court is in particular to have regard 
to any financial benefit which has accrued or appears likely to accrue to the 
convicted person in consequence of the activity which constituted the offence. 10

144D Temporary stop notices: compensation

(1) A person who, as at the date on which a temporary stop notice is first displayed 
in pursuance of section 144A(4), has an interest (whether as owner or occupier 
or otherwise) in the land to which the notice relates is entitled to be 
compensated by the planning authority in respect of any loss or damage 15
directly attributable to the prohibition effected by that notice. 

(2) But subsection (1) applies only if the circumstances are as set out in at least 
one of the following paragraphs— 

(a) the activity which is specified in the notice is authorised by planning 
permission granted on or before the date mentioned in that subsection, 20

(b) a certificate in respect of the activity is issued under section 150 or 
granted under that section by virtue of section 154, 

(c) the authority withdraws the notice other than following such grant of 
planning permission as is mentioned in paragraph (a). 

(3) Subsections (3) to (7) of section 143 apply to compensation payable under this 25
section as they apply to compensation payable under that section; and for the 
purpose of that application references in those subsections to a stop notice are 
to be taken to be references to a temporary stop notice.”. 

(2) In section 269 of that Act (rights of entry)— 

(a) after subsection (1) insert— 30

“(1A) Any person duly authorised in writing by the planning authority may, at any 
reasonable time, enter upon land for the purposes of section 144A(4).”, and 

(b) in subsection (2), after the words “stop notice” insert “, temporary stop notice”. 

Enforcement charters 

25 Enforcement charters 35

After section 158 of the principal Act insert— 
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“Enforcement charters 

158A Enforcement charters 

(1) A planning authority are to prepare an enforcement charter; that is to say, a 
document in which are set out— 

(a) a statement of the authority’s policies as regards their taking enforcement 5
action for the purposes of this Act, 

(b) an account of how members of the public are to bring any ostensible 
breach of planning control to the attention of the authority, and 

(c) an account— 

(i) of how any complaint to the authority as regards the taking by 10
them of enforcement action is to be made, and 

(ii) of their procedures for dealing with any such complaint. 

(2) The Scottish Ministers may issue guidance to a planning authority for the 
purposes of this section and an authority must have regard to any guidance so 
issued.  15

(3) A planning authority must keep their enforcement charter under review and 
must update and re-publish it— 

(a) whenever required to do so by the Scottish Ministers, and 

(b) (subject to paragraph (a)) whenever they think it appropriate to do so but 
in any event within 2 years after last publishing (or re-publishing) it. 20

(4) When they publish, or re-publish, their enforcement charter, the authority are 
to—

(a) send two copies of it to the Scottish Ministers, and 

(b) place a copy of it in each public library in their district, 

and such publication, or re-publication, is to include by electronic means (as 25
for example by means of the internet).”. 

PART 5

TREES

26 Tree preservation orders 

(1) In section 159 of the principal Act (general duties of planning authority as respects 30
trees), at the end add “, and 

(c) from time to time to review any order made in exercise of their powers 
under that section and to consider whether it is requisite to vary or 
revoke the order in question.”. 

(2) In section 160 of that Act (power to make tree preservation orders)— 35

(a) for subsection (1) substitute— 

“(1) A planning authority may, if it appears to them that the requirements of 
subsection (1A) are met, make an order specifying any trees, groups of trees or 
woodlands in their district and providing for their preservation. 
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(1A) Those requirements are (either or both)— 

(a) that it is expedient in the interests of amenity to make that provision, 

(b) that the trees, groups of trees or woodlands are of cultural or historical 
significance.”,

(b) in subsection (6), the words “, where paragraph (a) or (b) applies,” are repealed, 5
and

(c) after subsection (7) insert— 

“(8) In relation to an application for consent under a tree preservation order the 
Scottish Ministers may by regulations make provision as to— 

(a) the form and manner in which the application must be made, 10

(b) particulars of such matters as are to be included in the application, 

(c) any documents or other materials which are to accompany the 
application.”.

(3) In section 161 of that Act (form of, and procedure applicable to, tree preservation 
orders), for subsection (1) substitute— 15

“(1) Subject to section 249, a tree preservation order— 

(a) takes effect on such date as may be specified in the order, but 

(b) expires 6 months after it is made unless it has, within that period, been 
confirmed by the planning authority. 

(1A) An order may be confirmed under subsection (1)(b) without modification or 20
subject to such modifications as the planning authority consider expedient.”. 

(4) After section 161 insert— 

“161A Imminent danger to trees: entry to affix copy of tree preservation order

(1) If it appears to a planning authority that a tree, group of trees or woodlands— 

(a) on land in their district, and 25

(b) in respect of which they have made a tree preservation order, 

may be in imminent danger of being cut down, topped, lopped, uprooted, 
wilfully damaged or wilfully destroyed and accordingly that it is expedient that 
a copy of the order should be affixed conspicuously to the tree, group of trees 
or woodlands in question, a person duly authorised in writing by them may 30
enter the land and so affix such a copy. 

(2) Subsection (1) is without prejudice to any provision made by virtue of section 
161(3)(b) and (4) as respects notice of the making of the order.”. 

(5) In section 164(2) of that Act (effect of tree preservation order made by Scottish 
Ministers), after the word “and” insert “timeously”. 35

(6) In section 168 of that Act (enforcement of duties as to replacement of trees), after 
subsection (3) insert— 

“(3A) In relation to any tree planted by virtue of a requirement such as is mentioned 
in subsection (1)(b), the relevant tree preservation order shall apply as it 
applied to the original trees.”. 40
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PART 6

CORRECTION OF ERRORS

27 Correction of errors 

After Part 11 of the principal Act insert— 

“PART 11A5

CORRECTION OF ERRORS

241A Correction of errors in decisions

(1) This section applies if the Scottish Ministers issue, or a person appointed by 
them under any of the planning Acts to determine appeals in their stead, issues, 
a decision document which contains a correctable error. 10

(2) The issuer may correct the error— 

(a) if requested to do so in writing by any person, or 

(b) if the issuer sends a statement in writing to the applicant which explains 
the error and states that consideration is being given to making the 
correction.15

(3) But the issuer must not correct the error unless the issuer— 

(a) not later than the end of the relevant period receives a request mentioned 
in subsection (2)(a) or sends a statement mentioned in subsection (2)(b), 

(b) informs the planning authority of that fact, and 

(c) obtains the appropriate consent. 20

(4) The relevant period is the period within which an application or appeal may be 
made to the Court of Session in respect of the decision recorded in the decision 
document. 

(5) It is immaterial whether any such application or appeal is made. 

(6) The appropriate consent is the consent in writing of the applicant except where 25
the applicant is not the owner of the land in respect of which the decision is 
made, in which case it is the consent in writing of both the applicant and the 
owner.

(7) But consent is not appropriate consent if it is subject to a condition. 

241B Correction notice30

(1) If paragraph (a) or (b) of section 241A(2) applies the issuer must as soon as 
practicable after making any correction or deciding not to make any correction 
give notice in writing (a “correction notice”) which— 

(a) specifies the correction of the error, or 

(b) intimates the issuer’s decision not to make such a correction. 35

(2) The issuer must give the correction notice— 

(a) to the applicant, 

(b) if the applicant is not the owner of the land in respect of which the 
original decision was made, to that owner, 
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(c) to the planning authority, and 

(d) if the correction was requested by any other person, to that person. 

(3) The Scottish Ministers may by order specify any other person or description of 
person to whom the correction notice must be given. 

241C Effect of correction5

(1) If a correction is made in pursuance of section 241A— 

(a) the original decision is taken not to have been made, and 

(b) the decision as corrected is taken for all purposes to have been made on 
the date the correction notice is given to the applicant. 

(2) If the correction is not made— 10

(a) the original decision continues to have full force and effect, and 

(b) nothing in this Part affects anything done in pursuance of, or in respect 
of, the decision. 

(3) Section 239 of the principal Act (proceedings for questioning the validity of 
certain decisions) applies to the correction notice as if it were an action on the 15
part of the Scottish Ministers to which that section applies, if the decision 
document in respect of which the correction notice is given records a decision 
mentioned in paragraph (a) of section 241D(3). 

(4) Section 58 of the listed buildings Act (proceedings for questioning the validity 
of certain decisions) applies to the correction notice as if it were a decision of 20
the Scottish Ministers to which that section applies, if the decision document in 
respect of which the correction notice is given records a decision mentioned in 
either of paragraphs (c) and (d) of section 241D(3). 

(5) Section 20 of the Planning (Hazardous Substances) (Scotland) Act 1997 (c.10) 
(proceedings for questioning the validity of certain decisions) applies to the 25
correction notice as if it were a decision of the Scottish Ministers under section 
18 or 19 of that Act, if the decision document in respect of which the 
correction notice is given records a decision mentioned in paragraph (e) of 
section 241D(3). 

(6) If the decision document in respect of which the correction notice is given 30
records a decision mentioned in paragraph (f) of section 241D(3), the Scottish 
Ministers must by order make provision for questioning the validity of the 
notice which corresponds to the provisions of section 239 of the principal Act, 
section 58 of the listed buildings Act and section 20 of the Planning 
(Hazardous Substances) (Scotland) Act. 35

(7) Except to the extent provided for by virtue of this section, a correction notice 
shall not be questioned in any legal proceedings whatsoever. 

241D Provisions supplementary to sections 241A to 241C

(1) This section applies for the purposes of this Part. 

(2) In the case of a decision document issued by a person appointed as mentioned 40
in section 241A(1), any other person so appointed may act under this Part. 
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(3) A decision document is a document which records any of the following 
decisions—

(a) a decision of any description which constitutes action on the part of the 
Scottish Ministers under section 237(3) of the principal Act (decisions 
which are not to be questioned in legal proceedings), 5

(b) a decision in proceedings on an appeal under section 169 of that Act 
(appeals against enforcement notices relating to trees), 

(c) a decision mentioned in section 57(2) of the listed buildings Act 
(decisions which are not to be questioned in legal proceedings), 

(d) a decision relating to conservation area consent within the meaning of 10
section 66(1) of that Act (consent required for demolition of certain 
buildings),

(e) a decision under section 18 or 19 of the Planning (Hazardous 
Substances) (Scotland) Act 1997 (certain applications referred to and 
appeals determined by the Scottish Ministers), 15

(f) a decision under any of the planning Acts which is of a description 
specified by the Scottish Ministers by order. 

(4) A correctable error is an error which— 

(a) is contained in any part of the decision document which records the 
decision,20

(b) is not part of any reasons given for the decision. 

(5) The applicant is, in the case of a decision made on— 

(a) an application under any of the planning Acts, the person who made the 
application, or 

(b) an appeal under any of those Acts, the appellant. 25

(6) Error includes omission.”. 

PART 7

ASSESSMENT

28 Assessment of planning authority’s performance or decision making 

After Part 12 of the principal Act insert— 30

“PART 12A

ASSESSMENT OF PLANNING AUTHORITY’S PERFORMANCE OR DECISION MAKING

251A Assessment of planning authority’s performance

 The Scottish Ministers may conduct, or appoint a person (in this section and in 
section 251C referred to as the “appointed person”) to conduct on their behalf, 35
an assessment of a planning authority’s performance— 

(a) of functions generally under the planning Acts, or 

(b)  of particular functions under those Acts, 

(not being an assessment which may be conducted under section 251B). 
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251B Assessment of planning authority’s decision making 

(1) The Scottish Ministers may conduct, or appoint a person (in this section and in 
section 251C referred to as the “appointed person”) to conduct on their behalf, 
an assessment of how a planning authority deal with applications for planning 
permission, and in particular as to the basis on which determinations have been 5
made, the processes by which they have been made and as to whether they 
have been made in accordance with the development plan or in conformity 
with advice given to the authority by the Scottish Ministers. 

(2) No such assessment is to have regard to a decision made by a planning 
authority within the period of one year which immediately precedes the 10
assessment being notified under section 251C(1). 

251C Further provision as respects assessment of performance or decision 
making

(1) Before conducting, or appointing a person to conduct, an assessment under 
section 251A or 251B, the Scottish Ministers are to notify the planning 15
authority of their intention in that regard and as to the intended scope of the 
assessment; and on making any such appointment they are to advise the 
planning authority as to the identity of the appointed person. 

(2) Without prejudice to the generality of subsection (1), in determining for the 
purposes of that subsection the intended scope of an assessment under section 20
251B the Scottish Ministers may in particular relate their determination to (any 
or all)— 

(a) a type of application for planning permission, 

(b) a period of time within which such an application was made, or 

(c) a geographical area.  25

(3) For the purposes of any assessment conducted under section 251A or 251B, the 
Scottish Ministers or the appointed person may require access at all reasonable 
times— 

(a) to any premises of the planning authority, and 

(b) to any document relating to the authority which appears to the Scottish 30
Ministers, or as the case may be to the appointed person, to be necessary 
for the purposes of the assessment. 

(4) As the case may be— 

(a) the Scottish Ministers may require a person holding or accountable for 
any such document— 35

(i) to give them such information and explanation as they think 
necessary for those purposes, and 

(ii) to attend in person before them to give the information or 
explanation or to produce the document, or 

(b) the appointed person may require a person so holding or accountable— 40

(i) to give the appointed person such information and explanation as 
the appointed person thinks necessary for those purposes, and 
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(ii) to attend in person before the appointed person to give the 
information or explanation or to produce the document. 

(5) The planning authority must provide the Scottish Ministers, or as the case may 
be the appointed person, with— 

(a) every facility, and 5

(b) all information, 

which the Scottish Ministers or the appointed person may reasonably require to 
be provided for the purposes of the assessment. 

(6) The Scottish Ministers are, or as the case may be the appointed person is— 

(a) to give 3 clear days’ notice of any requirement under this section, and 10

(b) must, if reasonably required to do so by the planning authority, produce a 
document of identification. 

(7) A person who without reasonable excuse fails to comply with a requirement 
made of the person under subsection (3), (4) or (5) is guilty of an offence and 
liable on summary conviction to a fine not exceeding level 3 on the standard 15
scale.

251D Report of assessment

(1) On completion of an assessment conducted under section 251A or 251B— 

(a) by the Scottish Ministers, they are— 

(i) to prepare a report, and 20

(ii) to issue it to the planning authority, or 

(b) by an appointed person, that person is— 

(i) to prepare a report, 

(ii) to submit it to the Scottish Ministers, and 

(iii) to issue it to the planning authority. 25

(2) A report prepared under subsection (1)(a)(i) or (1)(b)(i) is in this section 
referred to as an “assessment report”. 

(3) The assessment report may in the case of an assessment carried out under— 

(a) section 251A, recommend improvements which the planning authority 
should make as to how they carry out their functions under the planning 30
Acts, and 

(b) section 251B, recommend improvements which the planning authority 
should make as to how they deal with applications for planning 
permission. 

(4) A planning authority receiving an assessment report are, within the 3 months 35
which immediately follow such receipt or within such longer period as may be 
agreed between them and the Scottish Ministers, to prepare and to submit to 
the Scottish Ministers a report (in this section referred to as a “response 
report”) as to— 
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(a) the extent to which, the manner in which and the period within which 
they propose to implement the recommendations of the assessment 
report, or 

(b) in so far as they decline to implement those recommendations, their 
reasons for so declining. 5

(5) If— 

(a) the planning authority decline to implement recommendations of the 
assessment report, or 

(b) it appears to the Scottish Ministers that the planning authority are not 
timeously carrying out such implementation as the authority proposed in 10
the response report, 

the Scottish Ministers may issue a direction to the planning authority requiring 
them to take such action as is specified in the direction. 

(6) The Scottish Ministers may vary or revoke a direction issued under subsection 
(5).”.15

PART 8

FINANCIAL PROVISIONS

29 Fees and charges 

In section 252 of the principal Act (fees for planning applications etc.)— 

(a) for subsection (1) substitute— 20

“(1) The Scottish Ministers may by regulations make provision for the payment of a 
charge or fee to a planning authority in respect of— 

(a) the performance by the planning authority of any of the authority’s 
functions,

(b) anything done by the authority which is calculated to facilitate, or is 25
conducive or incidental to, the performance of any such function. 

(1A) The regulations may (any or all)— 

(a) specify the person by whom the charge or fee is to be paid, 

(b) make provision as to how the charge or fee is to be calculated, 

(c) specify the person by whom the calculation is to be made, 30

(d) make different provision for different classes of case, 

(e) specify circumstances in which no charge or fee is to be paid, 

(f) specify circumstances in which the charge or fee is to be transferred from 
one planning authority to another. 

(1B) Without prejudice to the generality of paragraph (d) of subsection (1A), in 35
relation to applications for planning permission, different provision may be 
made under that paragraph according to whether an application is made before 
or after the carrying out of the development to which it relates.”, and 
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(b) for subsections (3) to (5) substitute— 

“(3) Regulations under— 

(a) subsection (1), may provide for the remission or refunding of a 
prescribed charge or fee, 

(b) subsection (2), may provide for the remission or refunding of a 5
prescribed fee, 

(in whole or in part) in prescribed circumstances. 

(4) Regulations under subsection (1) are subject to annulment in pursuance of a 
resolution of the Scottish Parliament in so far as they are made by virtue of— 

(a) subsection (1A)(b) and consist in amendments consequential upon 10
changes in the cost of living, in the retail prices index or in an inflation 
index, or 

(b) subsection (1A)(c). 

(5) Subject to subsection (4), regulations under subsection (1) or (2) are not made 
unless a draft of the instrument containing the regulations has been laid before, 15
and approved by resolution of, the Scottish Parliament. 

(6) Where a charge or fee is calculated in pursuance of the regulations, the 
planning authority must secure that, taking one financial year with another, the 
income from the fee or charge does not exceed the cost of the performance of 
the function or, as the case may be, of the doing of the thing. 20

(7) A financial year is a period of 12 months beginning with 1 April.”. 

30 Grants for advice and assistance 

After section 253 of the principal Act insert— 

“253A Grants for advice and assistance

(1) The Scottish Ministers may make grants for the purpose of assisting any person 25
to provide advice and assistance in connection with any matter which is related 
to the planning Acts or the Planning etc. (Scotland) Act 2006 (asp00). 

(2) The Scottish Ministers may, as respects any such grant, provide that it is to be 
subject to such terms and conditions as they think appropriate.”. 

PART 930

BUSINESS IMPROVEMENT DISTRICTS

BID arrangements 

31 Arrangements with respect to business improvement districts

(1) A local authority may in accordance with this Part make arrangements (“BID 
arrangements”) with respect to an area (a “business improvement district”) comprising 35
all or part of the area of the authority. 

(1A) A business improvement district may comprise areas which are not adjacent to each 
other.
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(2) The purpose of BID arrangements is to enable the projects specified in the arrangements 
to be carried out for the benefit of the business improvement district or those who live, 
work or carry on any activity in the district. 

32 Joint arrangements 

(1) The Scottish Ministers may by regulations made by statutory instrument make provision 5
for or in connection with enabling two or more local authorities to make BID 
arrangements with respect to a business improvement district comprising all or part of 
the area of each of the authorities. 

(2) The provision which may be made by regulations under this section includes provision 
which modifies any provision made by or under this Part in its application to such 10
arrangements. 

33 Additional contributions and action

(1) The persons specified in subsection (2) may make financial contributions or take action 
for the purpose of enabling the projects specified in BID arrangements to be carried out. 

(2) Those persons are— 15

(a) the local authority which has made the arrangements, and 

(b) any other person authorised or required to do so in accordance with the 
arrangements. 

34 Duty to comply with arrangements

Where BID arrangements are in force, the local authority which made the arrangements 20
must comply with them. 

Administration etc. 

35 BID Revenue Account

(1) A local authority which has made BID arrangements must, in accordance with proper 
practices, keep an account, to be called the BID Revenue Account. 25

(2) Amounts paid to the authority for the purpose of enabling the projects specified in the 
BID arrangements to be carried out must be credited to the BID Revenue Account. 

(3) Amounts are to be debited to the BID Revenue Account only in accordance with BID 
arrangements. 

(4) The Scottish Ministers may by regulations made by statutory instrument make further 30
provision in relation to the BID Revenue Account. 

Procedure

36 BID proposals

(1) BID arrangements are not to come into force unless proposals for the arrangements 
(“BID proposals”) are approved by a ballot. 35
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(2) The Scottish Ministers may by regulations made by statutory instrument make 
provision—

(a) as to the persons who may draw up BID proposals, 

(aa) as to consultation on BID proposals, 

(b) as to other procedures to be followed in connection with the drawing up of BID 5
proposals,

(c) as to the matters to be included in BID proposals, and 

(d) as to the date which may be provided under BID proposals for the coming into 
force of BID arrangements which give effect to the proposals. 

(3) No ballot may be held for the purposes of subsection (1) unless the persons drawing up 10
the BID proposals satisfy the local authority that the proposals are supported by at least 
5% of those entitled to vote in the ballot; and regulations under subsection (2) may make 
provision—

(a) as to the procedures to be followed for the purposes of this subsection; and 

(b) as to the time by which the local authority must be so satisfied. 15

36A Entitlement to vote in ballot 

(1) Entitlement to vote in a ballot held for the purposes of section 36(1) is to be determined 
in accordance with this section. 

(2) When submitting BID proposals to the local authority, those who have drawn up the 
proposals are also to submit a statement as to which eligible persons are to be entitled to 20
vote in the ballot. 

(3) The statement— 

(a) is to specify that the persons entitled to vote are— 

(i) those who are eligible persons under subsection (4), or 

(ii) those who are eligible persons under subsections (4) and (5), and 25

(b) may specify that only those who are eligible persons in respect of property of a 
description set out in the statement are entitled to vote. 

(4) A person is an eligible person under this subsection if on the relevant date that person is 
subject to the non-domestic rate in respect of relevant property. 

(5) Subject to subsections (6) to (8), a person is an eligible person under this subsection if 30
on the relevant date that person— 

(a) is an eligible tenant or the owner of relevant property, and 

(b) is not subject to the non-domestic rate in respect of that property. 

(6) An owner of property is an eligible person under subsection (5) only if on the relevant 
date there is no eligible tenant of that property. 35

(7) Where there is more than one eligible tenant of property on the relevant date, the eligible 
person under subsection (5) is whichever of those tenants has no eligible tenant as a sub-
tenant.

(8) The Scottish Ministers may by regulations made by statutory instrument make provision 
altering who is to be an eligible person under subsection (5). 40
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(9) Subject to subsections (10) and (11), in this section the “owner” of property means the 
person who has right to the property whether or not that person has completed title. 

(10) If, in relation to property (or, if the property is held pro indiviso, in relation to any pro
indiviso share in the property) more than one person comes within the description of 
owner in subsection (9), then “owner” means such person as has most recently acquired 5
the right to the property. 

(11) Where a heritable creditor is in lawful possession of security subjects which comprise 
the property, then “owner” means that heritable creditor. 

(12) In this section— 

 “eligible tenant”, in relation to property, means a tenant or sub-tenant of property 10
under a lease or sub-lease which has at least 5 years to run who is not subject to 
the non-domestic rate in respect of the property; 

 “non-domestic rate” is to be construed in accordance with section 7B of the Local 
Government (Scotland) Act 1975 (c.30); 

 “relevant date” means such date as is specified in the statement referred to in 15
subsection (2); and 

 “relevant property” means lands and heritages— 

(a) which are within the business improvement district; and 

(b) in respect of which there is an entry on the valuation roll made up under 
section 1 of the Local Government (Scotland) Act 1975. 20

37 Approval in ballot

(1) BID proposals are not to be regarded as approved by a ballot held for the purposes of 
section 36(1) unless four conditions are satisfied. 

(2) Except where section 38 applies, the four conditions are those set out in subsections (3), 
(4), (5) and (6). 25

(3) The first condition is that a majority of the persons voting in the ballot have voted in 
favour of the BID proposals. 

(4) The second condition is that A exceeds B. 

(5) The third condition is that at least 25% of the persons entitled to vote in the ballot have 
done so. 30

(6) The fourth condition is that the total of A plus B is equal to at least 25% of the aggregate 
of the rateable values of all lands and heritages in respect of which a person is entitled to 
vote in the ballot. 

(7) Except in the case referred to in subsection (8A), “A” is the aggregate of the rateable 
values of the lands and heritages in respect of which a person voting in the ballot has 35
voted in favour of the BID proposals. 

(8) Except in the case referred to in subsection (8A), “B” is the aggregate of the rateable 
values of the lands and heritages in respect of which a person voting in the ballot has 
voted against the BID proposals. 
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(8A) The Scottish Ministers may by regulations made by statutory instrument make provision 
as to the meaning of “A” and “B” in the case of a ballot following on the submission of 
a statement which specifies entitlement to vote in accordance with sub-paragraph (ii) of 
section 36A(3)(a). 

 (8B) Regulations under subsection (8A) may delegate functions in connection with the 5
calculation of “A” and “B” to the persons who have drawn up the BID proposals which 
are the subject of the ballot. 

(9) For the purposes of subsections (6), (7) and (8), the rateable value of lands and heritages 
is that shown on the valuation roll on the day of the ballot. 

38 Approval in ballot – alternative conditions10

(1) This section applies where the persons who have drawn up the BID proposals so specify 
when submitting those proposals to the local authority in advance of a ballot being held 
for the purposes of section 36(1). 

(2) Section 37(1) shall have effect in respect of that ballot subject to either or both of the 
following— 15

(a) the substitution of the condition set out in subsection (3) below for that set out in 
subsection (3) of section 37, 

(b) the substitution of the condition set out in subsection (4) below for that set out in 
subsection (4) of section 37.  

(3) The condition is that the number of persons who have voted in favour of the BID 20
proposals in the ballot must exceed the number of persons who have voted against those 
proposals by such number or percentage as may be specified by the persons who have 
drawn up the BID proposals. 

(4) The condition is that A must exceed B by such amount or percentage as may be 
specified by the persons who have drawn up the BID proposals. 25

(5) In subsection (4), “A” and “B” have the same meanings as in subsections (7) and (8) of 
section 37 or, in the case referred to in subsection (8A) of that section, as in regulations 
under subsection (8A). 

39 Power of veto

(1) This section applies where a ballot is to be held for the purposes of section 36(1). 30

(2) By such date prior to the date of the ballot as may be prescribed, the local authority to 
which the BID proposals relate are to give to— 

(a) the persons who have drawn up the proposals, and 

(b) the Scottish Ministers, 

notice that the authority are or are not vetoing the proposals. 35

(2A) The authority may veto proposals only in the circumstances specified in subsection (2B) 
and are not entitled to do so after the date prescribed for the purposes of subsection (2).

(2B) Those circumstances are that the local authority consider that the BID proposals are 
likely— 
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(a) to conflict with any structure plan, local plan, strategic development plan or local 
development plan which has been approved or adopted under the principal Act 
and which applies to the proposed business improvement district or any part of it,  

(b) to conflict to a material extent with any policy formally adopted by and contained 
in a document published by the authority (whether or not the authority are under a 5
statutory duty to prepare such a document), or 

(c) to lead to a significantly disproportionate financial burden being imposed on— 

(i) any person entitled to vote in the ballot on the proposals, or  

(ii) any class of such persons, 

 as compared to other such persons or classes. 10

(2C) The Scottish Ministers may by regulations made by statutory instrument amend 
subsection (2B) so as to change or add to the circumstances in which a local authority 
may veto proposals. 

(3) Where the local authority have vetoed the BID proposals, no ballot shall be held. 

(4) In deciding whether to exercise the veto, the local authority are to have regard to such 15
matters as may be prescribed. 

(5) A notice under subsection (2) vetoing the BID proposals must— 

(a) set out the reasons for the exercise of the veto, and 

(b) give details of the right of appeal under section 40. 

(7) Any other notice under subsection (2) must set out the reasons for not exercising the 20
veto.

40 Appeal against veto

(1) Where a local authority veto BID proposals, any person who would have been entitled 
to vote in the ballot may appeal to the Scottish Ministers. 

(2) The Scottish Ministers may by regulations made by statutory instrument make provision 25
in relation to appeals under this section, including provision— 

(a) as to the time by which an appeal is to be made, 

(b) as to the manner in which an appeal is to be made, 

(c) as to the procedure to be followed in connection with an appeal, and 

(d) as to the matters to be taken into account in deciding whether to allow an appeal. 30

41 Commencement of BID arrangements

(1) This section applies where BID proposals are approved by a ballot held for the purposes 
of section 36(1). 

(2) The local authority concerned must ensure that BID arrangements which give effect to 
the proposals are made by the time the arrangements are to come into force in 35
accordance with this section. 

(3) The BID arrangements are to come into force on such day as may be provided under the 
BID proposals. 
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Miscellaneous

42 Duration of BID arrangements etc.

(1) BID arrangements are to have effect for such period (not exceeding 5 years) as may be 
specified in the arrangements. 

(2) BID arrangements may be renewed for one or more periods each of which must not 5
exceed 5 years, but only if the renewal of the arrangements on that or each occasion is 
approved by a ballot. 

(3) The renewal of BID arrangements is not to be regarded as approved by a ballot held for 
the purposes of subsection (2) unless the conditions which applied to the approval of the 
BID proposals (by virtue of section 37 and, where relevant, section 38) are satisfied in 10
relation to the renewal of the arrangements. 

(4) The Scottish Ministers may by regulations made by statutory instrument make 
provision—

(a) as to the alteration of BID arrangements, and 

(b) as to the termination of BID arrangements. 15

(5) The provision which may be made by virtue of subsection (4)(a) or (b) includes 
provision preventing or restricting the alteration or early termination of BID 
arrangements. 

(6) Nothing in subsection (5) is to be taken as limiting the power conferred by subsection 
(4).20

43 Regulations about ballots

(1) The Scottish Ministers may by regulations made by statutory instrument make provision 
in relation to ballots. 

(2) The provision which may be made by regulations under this section includes 
provision—25

(a) as to the timing of ballots, 

(b) as to the persons entitled to vote in a ballot held for the purposes of section 42(2), 

(c) as to the question to be asked in a ballot, 

(d) as to the form that ballots may take, 

(e) as to the persons who are to hold ballots, 30

(f) as to the conduct of ballots, 

(g) conferring power on the Scottish Ministers to declare ballots void in cases of 
material irregularity, 

(h) for or in connection with enabling a local authority to recover the costs of a ballot 
from such persons and in such circumstances as may be prescribed. 35

(3) Nothing in subsection (2) is to be taken as limiting the power conferred by subsection 
(1).

(4) In this section (except in subsection (2)(b)) “ballot” means a ballot held for the purposes 
of section 36(1) or 42(2). 
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44 Further provision as to regulations under Part 9

A statutory instrument containing regulations made under this Part is subject to 
annulment in pursuance of a resolution of the Parliament. 

45 Crown application of Part 9

This Part binds the Crown. 5

46 Interpretation of Part 9

In this Part— 

“BID arrangements” has the meaning given by section 31; 

 “BID proposals” has the meaning given by section 36; 

“business improvement district” has the meaning given by section 31; 10

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39); and 

“prescribed” means prescribed by regulations made by statutory instrument by the 
Scottish Ministers. 

PART 1015

MISCELLANEOUS AND GENERAL PROVISIONS

Miscellaneous

46A National Scenic Areas 

After section 263 of the principal Act insert— 

“National Scenic Areas 20

263A National Scenic Areas 

(1) Where it appears to the Scottish Ministers that an area is of outstanding scenic 
value in a national context and that the special protection measures specified in 
subsection (2) are appropriate for it, they may by direction designate the area 
as a National Scenic Area. 25

(2) Where any area is for the time being designated as a National Scenic Area, 
special attention is to be paid to the desirability of safeguarding or enhancing 
its character or appearance in the exercise, with respect to any land in that area, 
of any powers under this Act. 

(3) The Scottish Ministers may issue guidance to a planning authority for the 30
purposes of this section and that authority must have regard to any guidance so 
issued.

(4) In deciding whether to designate an area as a National Scenic Area, the 
Scottish Ministers are to take account of— 

(a) whether the area is of outstanding natural beauty, 35

(b) the amenity of the area, including— 
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(i) whether it is of historical, cultural or environmental importance; 
and

(ii) the nature of any buildings or other structures within it, and 

(c) any flora, fauna or physiographical features of the area, whether or not to 
any extent the product of human intervention in the landscape. 5

(5) Any designation under subsection (1) may be varied or cancelled by a 
subsequent direction. 

(6) Before issuing a direction under subsection (1) or (5), the Scottish Ministers 
are to consult with— 

(a) Scottish Natural Heritage, and 10

(b) such other persons as are prescribed. 

(7) The Scottish Ministers are to compile and make available for inspection free of 
charge a list containing particulars of any area which has been designated as a 
National Scenic Area. 

(8) For the purposes of subsection (7), a list may be made available by electronic 15
means. 

(9) The Scottish Ministers may by regulations make provision as to— 

(a) the form of any direction under subsection (1) or (5),  

(b) the manner in which a National Scenic Area is to be described in such a 
direction,20

(c) the publicity to be given to any such direction, and 

(d) other procedural matters in connection with the making of such a 
direction.

(10) Regulations under this section may make different provision for different 
purposes.”. 25

46B Equal opportunities 

Before section 271 of the principal Act insert— 

“270B Equal opportunities 

(1) The Scottish Ministers and planning authorities must perform their functions 
under this Act in a manner which encourages equal opportunities and in 30
particular the observance of the equal opportunity requirements. 

(2) “Equal opportunities” and “equal opportunity requirements” have the same 
meanings in this section as they have in Section L2 of Part 2 of Schedule 5 to 
the Scotland Act 1998 (c.46).”. 

47 Old development plans 35

(1) Schedule 1 to the principal Act (old development plans) is amended as follows. 
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(2) In paragraph 1, the words from “a development plan” to the end become paragraph (a); 
and after that paragraph there is added “, and 

(b) except in paragraph 5, a development plan within the meaning of section 
24 as that section applied immediately before the coming into force of 
section 2 of the Planning etc. (Scotland) Act 2006 (asp 00)”. 5

(3) In paragraph 2, for the words “commencement of this Act” substitute “coming into force 
of that section”. 

(4) In paragraph 3, after the words— 

(a) “old development plan” insert “, not being the structure plan or local plan,” 

(b) “those of” insert “the strategic development plan or”, and 10

(c) “provisions of” insert “the strategic development plan or as the case may be”. 

(5) Paragraph 4 is repealed. 

(6) In paragraph 6, for the words from “adoption” to the end substitute “— 

(a) approval of a strategic development plan under section 13, so much of 
any structure plan as relates to the area to which the plan so approved 15
relates,

(b) adoption of a local development plan under section 20, so much of any 
old development plan as relates to the area to which the plan so adopted 
relates,

shall cease to have effect.”. 20

(7) In paragraph 7, for the words “local plan” substitute “plan so approved, or as the case 
may be adopted,”. 

(8) In paragraph 9, after the word “district” insert “, and the strategic development planning 
authority for any strategic development plan area,”. 

(9) The heading to paragraphs 6 to 9 becomes “Discontinuance of old development plan on 25
approval of strategic development plan or adoption of local development plan”.

(10) After paragraph 9 there is added— 

“Further provision as to interpretation 

10. In this Schedule, “structure plan” is to be construed in accordance with section 
6 and “local plan” in accordance with section 11 as those sections applied 30
immediately before the coming into force of section 2 of the Planning etc. 
(Scotland) Act 2006 (asp 00).”. 

48 Further amendment of the principal Act 

(1) The principal Act is amended as follows. 

(2) In section 1 (planning authorities), at the end add— 35

“(3) This section is subject to the provisions of this Act and of any other 
enactment.”. 

(3) In section 30(2) (development orders: general)— 
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(a) in paragraph (a), at the end (but before the word “or” which immediately follows 
the paragraph) add “and according to whether a development is a national 
development, a major development or a local development”, and 

(b) in paragraph (b), after the words “of land” insert “, or to such categories of 
development,”. 5

(4) In section 33 (planning permission for development already carried out), at the end 
add—

“(4) But subsection (3) does not apply if, before the date of the application, an 
enforcement notice was issued in respect of the development.”. 

(5) In section 37 (determination of applications: general considerations)— 10

(a) in subsection (1)(a), for the words “58 and 59” substitute “27B(2) and 59(1)(b)”, 
and

(b) in subsection (4), after the words “which the” insert “notice of the”. 

(6) In section 130(1)(b) (appeal against enforcement notice), for the words “those matters” 
substitute “the matters which, by virtue of section 128(1)(a) have been stated in the 15
notice,”.

(6A) In section 135(11) (construing the expression “compliance period” in relation to an 
enforcement notice), after the words “136,” insert “136A,”. 

(6B) In section 156(1)(b) (right to enter without warrant), after the words “144,” insert 
“144A,”. 20

(7) In section 160(6)(c) (saving in respect of certain obligations), at the end add “or an Act 
of the Scottish Parliament”. 

(8) In section 216(6)(b) (references to development which has received specific 
parliamentary approval)— 

(a) in sub-paragraph (i), at the end add “or by a private Act of the Scottish 25
Parliament”, and 

(b) in sub-paragraph (ii), at the end add “or by the Scottish Parliament”. 

(9) In section 237 (validity of development plans and certain orders, decisions and 
directions)— 

(a) in subsection (1), for paragraph (a) substitute— 30

“(a) a strategic development plan or local development plan or any alteration, 
repeal or replacement of any such plan, whether before or after the plan, 
alteration, repeal or replacement has been approved or adopted,”,  

(b) in subsection (3), after paragraph (c) insert— 

“(ca) any determination on an appeal under section 75B or 75F;”, and 35

(c) after paragraph (f) insert— 

“(fa) any decision on an appeal under section 169;”. 

(10) In section 238 (proceedings for questioning validity of development plans and certain 
schemes and orders)— 

(a) in subsection (1)— 40
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(i) for the words from “structure” to “the alteration, repeal or replacement” 
substitute “strategic development plan or local development plan desires to 
question the validity of the plan”, and 

(ii) in paragraph (b), for the words from “requirement” to the end substitute 
“relevant requirement of that Part or of any regulations made under that 5
Part has not been complied with,”, 

(b) in subsection (2)— 

(i) in paragraph (a), the words “or, as the case may be, the alteration, repeal or 
replacement”, and 

(ii) in paragraph (b), the words “or, as the case may be, the alteration, repeal or 10
replacement” in both places they occur, 

are repealed, 

(c) in subsection (3), the words “or an alteration, repeal or replacement” are repealed, 
and

(d) in subsection (5)— 15

(i) in paragraph (a), for the words from “such” to the end substitute “a 
strategic development plan, the date of its publication under section 
14(1)(b);”, and 

(ii) after that paragraph insert— 

“(aa) in the case of an application in respect of a local development plan, the 20
date of its publication under section 20A(1)(b);”. 

(10A) In section 242A(11) (urgent Crown development: application), for the word “to”, where 
it first occurs, substitute “and”. 

(11) In section 255(2)(a) (contributions by local authorities and statutory undertakers), for the 
words “carrying out of a survey or the preparation of a structure plan or a local” 25
substitute “preparation of a strategic development plan or a local development”. 

(12) In section 269(1)(a) (rights of entry)— 

(a) for the words “structure plan or local” substitute “strategic development plan or 
local development”, and 

(b) the words “including the carrying out of any survey under that Part” are repealed. 30

(13) In section 275 (regulations and orders)— 

(za) after subsection (2) insert— 

“(2A) Any power conferred by this Act to make regulations or orders includes power 
to make such incidental, supplemental, consequential, transitory, transitional or 
saving provision as the Scottish Ministers consider necessary or expedient.”, 35

(a) in subsection (4)— 

(i) for the word “5” substitute “4(1)”, and 

(ii) for the words “and 100(3)(a)” substitute “, 100(3)(a), 241B(3), 241C(6) and 
241D(3)(f)”, 

(b) in subsection (5), for the words “5, 54 or 100(3)(a)” substitute “4(1), 54, 40
100(3)(a), 241B(3), 241C(6) or 241D(3)(f)”, 
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(c) in subsection (6), after the words “subsection (7))” insert “or in an Act of the 
Scottish Parliament (other than a private Act or an enactment specified in 
subsection (7))”,  

(d) in subsection (7)(b), after the words— 

(i) “of Parliament” insert “or of the Scottish Parliament”, and 5

(ii) “by Parliament” insert “or by the Scottish Parliament”, and  

(e) after subsection (7) insert— 

“(7A) On the first occasion on which regulations are made under paragraph (d) of 
section 7(1), the statutory instrument containing the regulations is not made 
unless a draft of the instrument has been laid before, and approved by a 10
resolution of, the Parliament.”. 

(14) In section 277 (interpretation)— 

(a) in subsection (1)— 

(i) at the appropriate places insert— 

““local development plan” shall be construed in accordance with section 15
15;”,

““local developments” has the meaning given by section 26A;”, 

““major developments” has the meaning given by section 26A;”, 

““national developments” has the meaning given by section 3A(4)(b);”, 

““National Planning Framework” has the meaning given by section 20
3A(1);”,

““strategic development plan” shall be construed in accordance with 
section 7;”, 

““strategic development plan area” shall be construed in accordance with 
section 5;”, 25

““strategic development planning authority” has the meaning given by 
section 4(4);”, and 

““temporary stop notice” shall be construed in accordance with section 
144A;”,

(ii) in the definition of “compulsory acquisition”, after the word “Parliament” 30
insert “or of the Scottish Parliament”, 

(iii) for the definition of “enactment” substitute— 

““enactment” includes an Act of the Scottish Parliament, an enactment in 
any local or private Act of Parliament or in any private Act of the 
Scottish Parliament, and an order, rule, regulation, byelaw or scheme 35
made under an Act of Parliament or of the Scottish Parliament, including 
an order or scheme confirmed by Parliament or by the Scottish 
Parliament;”, and 

(iv) in the definition of “owner”, for the words “section 35” substitute “sections 
35, 75, 75C, 75D and 75G”, and 40
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(b) at the end add— 

“(11) Any reference in this Act to registering an instrument (or any other document, 
however described) in the Land Register of Scotland is to be construed as a 
reference to registering the information contained in the instrument (or other 
document) in that Register.”. 5

(15) In Schedule 4 (determination of certain appeals by appointed person)— 

(a) in paragraph 1(1), after the words “47,” insert “75B, 75F,”, and 

(b) in paragraph 2— 

(i) after head (a) of sub-paragraph (1) insert— 

“(aa) in relation to an appeal under section 75B, as the Scottish Ministers have 10
under subsections (4) and (5) of that section; 

(ab) in relation to an appeal under section 75F, as the Scottish Ministers have 
under subsections (4) and (5) of that section;”, and 

(ii) in sub-paragraph (2), after the words “48(2),” insert “75B(10), 75F(10),”. 

(16) In Schedule 14 (blighted land)— 15

(a) in paragraph 1— 

(i) in sub-paragraph (1), for the word “structure” substitute “strategic 
development”, 

(ii) in sub-paragraph (2), after the word “local” insert “development”, 

(iii) for sub-paragraphs (4) and (5) substitute— 20

“(4) In sub-paragraph (1), the reference to a strategic development plan in 
force includes a reference to— 

(a) a proposed strategic development plan which has been submitted 
to the Scottish Ministers under section 10(3)(b), and 

(b) intended modifications published under section 13(4)(b)(i). 25

(5) Sub-paragraph (4) ceases to apply— 

(a) when the proposed strategic development plan (whether or not in 
whole or in part and whether or not modified) is constituted under 
subsection (2) of section 13 as the strategic development plan, 

(b) when as regards the proposed strategic development plan the 30
strategic development planning authority arrive at the 
consideration mentioned in section 12A(6), or 

(c) when, under subsection (1) of section 13, the Scottish Ministers 
reject the proposed strategic development plan.”, and 

(iv) in sub-paragraph (6), for the words “22” substitute “23B”, and 35

(b) in paragraph 2— 

(i) in sub-paragraph (1)(a), after the word “local” insert “development”, 

(ii) for sub-paragraphs (2) and (3) substitute— 
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“(2) In sub-paragraph (1), the reference to a local development plan in force 
includes a reference to a proposed local development plan which has 
been submitted to the Scottish Ministers under section 18(3)(b) or 
19A(5)(b)(ii).

(3) Sub-paragraph (2) ceases to apply— 5

(a) when the proposed local development plan (whether or not 
modified) is constituted under section 20(1) as the local 
development plan, or 

(b) when as regards the proposed local development plan the planning 
authority arrive at the consideration mentioned in section 10
19A(6).”, and 

(iii) in sub-paragraph (4), for the words “22” substitute “23B”. 

49 Further amendment of the listed buildings Act 

(1) The listed buildings Act is amended as follows. 

(2) In section 13 (directions concerning notification of applications etc.), at the end add— 15

“(4) Directions under subsection (1) or (3) may be given to— 

(a) planning authorities generally; 

(b) a particular planning authority; or 

(c) a description of planning authority.”. 

(3) In section 69(1) (grants and loans for preservation or enhancement of conservation 20
areas)—

(a) for the words “If in the opinion of the Secretary of State any conservation area is 
an area of outstanding architectural or historic interest, he” substitute “The 
Scottish Ministers”, and 

(b) for the words “the area or any part of it” substitute “a conservation area or any 25
part of a conservation area”. 

(4) In section 81(1) (interpretation), after the definition of “conservation area consent” 
insert—

““demolition” includes partial demolition (and any analogous expression 
is to be construed accordingly),”. 30

(5) In section 82(1) (power to make regulations), after paragraph (a) insert— 

“(aa) as to the provision of information, or the production of evidence to verify 
information, for the purposes of this Act; 

(ab) as to the manner of lodging any application under this Act and as to 
documents to be furnished with such an application; 35

(ac) as to the manner of giving notice of appeal under this Act and as to 
documents to be furnished with such notice of appeal; 

(ad) as to the manner of intimating decisions under this Act and as to 
documents to be sent with notice of such a decision;”. 
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General

50 Repeals

The enactments mentioned in the schedule to this Act are repealed to the extent 
mentioned in the second column of that schedule. 

51 Interpretation5

(1) The “principal Act” is the Town and Country Planning (Scotland) Act 1997 (c.8). 

(2) The “listed buildings Act” is the Planning (Listed Buildings and Conservation Areas) 
(Scotland) Act 1997 (c.9). 

52 Supplementary and consequential provision 

(1) The Scottish Ministers may by order made by statutory instrument make— 10

(a) any supplementary, incidental or consequential provision, 

(b) any transitory, transitional or saving provision, 

which they consider necessary or expedient for the purposes of, in consequence of or for 
giving full effect to any provision of this Act. 

(2) The provision which can be made under subsection (1) includes provision amending or 15
repealing any enactment (including any enactment comprised in this Act) or any other 
instrument. 

(3) An order under this section may make different provision for different purposes. 

(4) Subject to subsection (5), a statutory instrument containing an order under this section is 
subject to annulment in pursuance of a resolution of the Parliament. 20

(5) A statutory instrument containing an order under this section which adds to, replaces or 
omits any part of the text of an Act is not made unless a draft of the instrument has been 
laid before and approved by a resolution of the Parliament. 

53 Commencement 

(1) This section and section 54 come into force on Royal Assent. 25

(2) The remaining provisions of this Act come into force in accordance with provision made 
by the Scottish Ministers by order made by statutory instrument. 

54 Short title 

This Act may be cited as the Planning etc. (Scotland) Act 2006. 
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SCHEDULE 
(introduced by section 50)

REPEALS

Enactment Extent of repeal
  5

10

15

20

25

30

Town and Country Planning 
(Scotland) Act 1997 (c.8) 

Section 41(5). 

In section 42(3), paragraph (a). 

Section 45. 

In section 46, in subsection (4), the words 
“Subject to subsection (5),”; and subsections (5) 
and (6). 

In section 48, subsections (2) and (4); and in 
subsection (5), the words “Subject to subsection 
(2),”.

In section 67(8), paragraph (b) and the word “or” 
which immediately precedes that paragraph. 

Section 130(1)(a). 

Section 131(2). 

In section 133, in subsection (1), paragraphs (a) to 
(c); and subsections (4) to (11). 

In section 143(2), in paragraph (a), the words “on 
grounds other than those mentioned in paragraph 
(a) of section 130(1)”; and in paragraph (b), the 
words “(otherwise than on the grounds mentioned 
in that paragraph)”. 

Section 155(1). 

Section 163. 

Section 169(6). 

In section 182(3)(a), the words “34, 35,”. 

In section 252(2), paragraph (a); and in paragraph 
(b) the word “other”. 

Section 263. 

Section 277(9). 

In Schedule 3, in paragraph 4(3)(a), the words “for 
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Enactment Extent of repeal

  5

10

15

Planning (Listed Buildings and 
Conservation Areas) (Scotland) Act 
1997 (c.9) 

Water Environment and Water 
Services (Scotland) Act 2003 (asp 3) 

agriculture or”. 

In Schedule 4, in paragraph 2, sub-paragraphs (2) 
to (5); and in paragraph 3, sub-paragraphs (4) to 
(6).

In Schedule 18, Part 2. 

Section 20(2). 

Section 36(2). 

In section 72(1)(b), the words from “which” to the 
end.

In section 24, subsections (5) to (7). 

In section 36, in subsection (3), the words “section 
24 or”; and in subsection (6)(a), the words “or 
24”.
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PLANNING ETC. (SCOTLAND) BILL 
[AS AMENDED AT STAGE 2] 

 
—————————— 

  
REVISED EXPLANATORY NOTES 

 
 
 
 
CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 
Explanatory Notes are published to accompany the Planning etc. (Scotland) Bill as amended at 
Stage 2. 

INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

BACKGROUND 

4. The Bill will provide a mechanism for the delivery of a modernised planning system, as 
set out in the Policy Memorandum. It takes forward the commitment in A Partnership for a 
Better Scotland to improve the planning system to strengthen involvement of communities, 
speed up decisions, reflect local views better and allow quicker investment decisions. 

5. The package set out in the White Paper Modernising the Planning System, June 2005, 
brings together the Scottish Executive’s final proposals for modernisation of the system in a 
single document.  The Paper identifies elements of the modernisation package that require 
changes to primary legislation, secondary legislation, and elements that can be dealt with through 
guidance.  

6. The purpose of the Bill is to amend existing planning legislation to implement the 
proposals in the White Paper Modernising the Planning System, which require changes to 
primary legislation.  It also introduces provisions to implement Business Improvement Districts 
in Scotland, as set out in A Partnership for a Better Scotland. 
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COMMENTARY ON SECTIONS 

The main provisions of the Bill 

7. The Bill is in 10 parts and 1 schedule. 

These are: 

• Part 1 – National Planning Framework – sets out arrangements for the preparation 
and publication of the National Planning Framework, a spatial plan for Scotland. It 
also describes the procedure for Parliamentary consideration of the Framework and 
its laying before Parliament. 

• Part 2 – Development plans – replaces Part 2 of the Town & Country Planning 
(Scotland) Act 1997 (the 1997 Act). It sets out provisions for the preparation, 
examination and publication of strategic development plans and local development 
plans, which will replace the existing structure plans and local plans. It also defines a 
new duty on planning authorities to exercise their development planning functions 
with the objective of contributing to sustainable development. 

• Part 3 – Development management – selectively amends Part 3 of the 1997 Act to 
bring about a range of improvements to the handling of applications for planning 
permission. It also revises the provisions relating to appeals and planning 
agreements, now known as planning obligations.  

• Part 4 – Enforcement – introduces provisions for temporary stop notices, fixed 
penalties and enforcement charters. 

• Part 5 – Trees – updates and amends the provisions in the 1997 Act relating to Tree 
Preservation Orders. 

• Part 6 – Correction of errors – introduces new provisions to allow the correction of 
errors in official decision letters. 

• Part 7 – Assessment – introduces new powers for the Scottish Ministers to assess the 
performance of planning authorities in carrying out their development management 
functions, and to investigate the decision making. 

• Part 8 – Financial provisions – amends existing provisions relating to fees and 
charges and to the making of grants for advice and assistance to those who use the 
planning system. 

• Part 9 – Business improvement districts – introduces provisions to allow local 
businesses to invest collectively in improvements to the area they operate in. 

• Part 10 – Miscellaneous and general provisions – contains provisions for National 
Scenic Areas, equal opportunities and minor amendments, repeals and 
commencements. 

• The schedule – sets out a list of repeals to existing primary legislation. 
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THE BILL – SECTION BY SECTION 

PART 1 – NATIONAL PLANNING FRAMEWORK 

Section 1 – National Planning Framework 

8. This section inserts new Part 1A into the 1997 Act.  New section 3A introduces the 
requirement for a “National Planning Framework” - a spatial plan which sets out how the 
Scottish Ministers consider development and use of land in Scotland should occur. 

9. New subsection 3A(3) requires the National Planning Framework to contain a statement of 
priorities and a strategy for the long term spatial development for Scotland.  It will set out 
national developments, which will include developments such as new railway lines and trunk 
roads. New section 3A(6) also makes the requirement for the Scottish Ministers to prepare, 
publish, review and revise the National Planning Framework. . New subsection 3A(8)  places a 
duty on the Scottish Ministers to prepare and publish a participation statement setting out when 
and with whom consultation on the preparation or review of the National Planning Framework is 
likely to take place and the steps to be taken to involve the public at large. 

10. New section 3B prescribes a period of 60 days for Parliamentary consideration of the 
National Planning Framework. 

11. New section 3CA places a duty on the Scottish Ministers to exercise their functions of 
preparing and revising the National Planning Framework with the objective of contributing to 
sustainable development. 

PART 2 – DEVELOPMENT PLANS 

Section 2 – Development plans 

12. Section 2 replaces the Part 2 of the 1997 Act.  

Sustainable development 
13. New section 3D sets out the duty to contribute to sustainable development which applies 
to planning authorities when exercising their functions in relation to development planning.  It 
also gives the Scottish Ministers powers to issue guidance to authorities on how such a duty 
should be undertaken. 

Strategic development planning 

14. New section 4 gives the Scottish Ministers powers to designate the group of planning 
authorities which is to prepare each strategic development plan. Subsection (1) sets out when the 
group is to prepare the plan and requires it to keep the plan under review. Subsection (4) 
describes the group as the “strategic development plan authority” (SDPA), subsection (2) 
requires that no part of the area the plan covers is outside the districts of the planning authorities 
making up the SDPA and  subsection (5) that there is never more than one such plan for the area.  
Subsection (3) gives the Scottish Ministers power to direct that employees of the planning 
authorities comprising the SDPA will be assigned to the task of preparing the plan. Subsection 
(3A) prevents Scottish Ministers from issuing such a direction within the 3 month period 
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following the designation of the strategic development planning authority.  Subsection (7) gives 
Ministers powers to request information from a planning authority on the assignment of staff for 
strategic development planning purposes, and requires the authority to provide the information 
within 14 days of the request. 

15. New section 5 sets out the process for determining the boundary of the area to be covered 
by the strategic development plan. Subsection (1) requires each SDPA to submit to the Scottish 
Ministers a plan showing the proposed boundary for the area. Subsection (2) gives individual 
planning authorities a right to submit alternative plans if they do not agree with the boundary 
being proposed by the other authorities in the SDPA. Subsection (3) gives Scottish Ministers 
powers to determine where the boundary should be and subsection (4) gives the Scottish 
Ministers powers to request further information from either the SPDA or an individual planning 
authority before reaching their decision (which, under subsection (5), is final). Subsection (4A) 
requires Ministers to give notice to the strategic development planning authority of their decision 
on the boundary and to give reasons for their decision. 

16. New section 6 gives the strategic development plan authority powers to change the 
boundary of the area to be covered by the strategic development plan, where there has been a 
material change in circumstances. 

17. New section 7 gives details of the form and content of the strategic development plan. 
Subsection (1) describes the main items that it will contain. Subsections (2) and (3) relate to the 
maps and diagrams which are either to be contained in or to accompany the plan. Subsection (4) 
sets out the matters that must be considered in drawing up the vision statement referred to in 
subsection (1)(a). 

18. New section 8 sets out the main sources of information on which the planning authority 
is to draw in preparing the plan. Subsection (1) requires the authority to take into account the 
National Planning Framework, to have regard to matters prescribed by the Scottish Ministers and 
to other matters they think to be relevant. Subsection (2) gives the Scottish Ministers power to 
direct that the plan is completed by a specified day. 

19. New section 9 describes how a main issues report is to be compiled in preparation for the 
strategic development plan. Subsection (1) requires the compilation of a main issues report, 
whose contents are defined in subsections (2) and (3).  Subsection (4) sets out a duty to consult 
and subsection (5) places a duty on key agencies to co-operate with the authority in its 
production. Subsections (6) to (9) require the publication of the report and for a copy to be sent 
to the Scottish Ministers. 

20. New section 10 covers the production of the proposed strategic development plan. 
Subsection (1) covers the production of the proposed plan and notification of such to relevant 
persons. Subsection (2) requires the specification of a date by which any representations about 
the plan must be made to the authority. Subsection (3)(a) permits modifications of the proposed 
plan and subsection (3)(b) covers the procedure for submitting the proposed plan to the Scottish 
Ministers after the period for making representations has ended. Subsections (4) and (5) set out 
the procedure for preparing and publishing a new proposed plan where the authority considers 
that modifications would change the underlying aims or strategy of the proposed plan. 
Subsection (7) requires the authority to advertise that they have submitted the plan to Scottish 
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Ministers.  Subsection (8) requires the proposed plan to be submitted within 4 years of the date 
when the current plan was approved and subsection (9) places a duty on key agencies to 
cooperate in its production. 

21. New section 11 sets out how individual planning authorities may submit alternative 
proposals where they are unable to agree on the content of the proposed plan. 

22. New section 12 sets out the procedure that Scottish Ministers are to follow in examining 
a proposed strategic development plan. Subsection (1) gives them a duty in certain circumstances 
to direct that a person appointed by them will examine the plan, and subsection (2) requires that 
person to examine the extent to which the authority carrying out of consultation on the plan 
conforms with its consultation statement. Subsections (3) to (5) give details of the financial and 
procedural arrangements for such examinations and the duties of the strategic development 
planning authority and the Scottish Ministers to advertise and serve notice of any direction made 
under subsection (1).  Subsections (6) to (8) cover the preparation of the report, its publication 
and its submission to the Scottish Ministers. 

23. New section 12A sets out how the person appointed under new section 12 is to proceed if 
not satisfied with the way the planning authority have carried out the consultation on the 
proposed plan. Subsection (1) requires a report to be prepared and sent to the Scottish Ministers, 
copied to the planning authority. Subsection (2) gives the authority 4 weeks to make 
representations to Ministers. Subsection (3) to (5) give powers of direction to Ministers in 
relation to further steps to be taken by the authority and the appointed person carrying out the 
examination required under new section 12(1).  Subsections (6) and (7) set out the procedure for 
preparing and publishing a new proposed plan where the authority considers that modifications 
would change the underlying aims or strategy of the proposed plan. Subsection (8) requires the 
authority to advertise that they have submitted the plan to Ministers.  Subsections (9) and (10) 
apply sections 11, 12, 12A and 13 to a proposed plan submitted following modification as a 
result of further consultation in the same way as they apply to the original proposed plan but with 
necessary modifications. 

24. New section 13 sets out the procedure to be followed by the Scottish Ministers on 
submission of the plan.  Subsection (1) allows Ministers to approve, amend or reject the plan.  If 
approved, it then becomes the strategic development plan. Subsection (4) covers modification of 
the proposed plan. Subsections (5) and (6) require them to specify a date by which any 
representations with respect to the proposed modifications must be made to Ministers, before the 
final decision on the plan.  Subsection (7) clarifies the meaning of modifications at this stage, 
while subsection (8) requires them to notify the planning authority of any such representations.  

25. New section 14 gives details of the publication and publicity arrangements for a strategic 
development plan, once it has been finally approved. 

Local development plans 

26. New section 15 gives details of the form and content of local development plans. 
Subsection (1) describes the main items that each plan will contain. Subsection (2) requires the 
plan to contain a vision statement where the land is not within a strategic development plan area. 
Subsection (3) requires the plan to include a schedule setting out any land that is owned by the 
planning authority that is affected by policies and proposals in the plan.  Subsection (4) relates to 
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the maps and diagrams which are either to be contained in or to accompany the plan. Subsection 
(5) sets out the matters than must be considered in drawing up the vision statement referred to in 
subsection (2). 

27. New section 16 sets out how planning authorities are to proceed in preparing and 
monitoring local development plans. Subsection (1) sets out when authorities are required to 
prepare plans, and requires them to keep plans under review. Subsection (2) sets out the main 
sources of information on which the planning authority is to draw in preparing the plan. 
Subsections (3) to (5) explain that different plans can be prepared for different areas, and two or 
more authorities can if they wish prepare a joint plan covering parts of their districts. Subsection 
(6) requires authorities to ensure that local development plans are consistent with any strategic 
development plans covering the same area. Subsection (7) gives the Scottish Ministers powers to 
direct that a report is prepared where a planning authority has failed to produce a local 
development plan. 

28. New section 17 describes how a main issues report is to be compiled in preparation for 
the local development plan. Its contents are defined in subsections (2) and (3).  Subsection (4) 
sets out a duty to consult, and subsection (5) places a duty on key agencies to co-operate with the 
authority in its production. Subsections (6) to (10) require the publication of the report and for a 
copy to be sent to the Scottish Ministers. 

29. New section 18 covers the production of the proposed local development plan. 
Subsection (1) covers the production of the proposed plan and notification of such to relevant 
persons. Subsection (2) requires the specification of a date by which any representations about 
the plan must be made to the authority. Subsection (3) covers the procedure for submitting the 
proposed plan to the Scottish Ministers, after the period for making representations has ended, 
and subsection (3B) requires further neighbour notification to be carried out by the planning 
authority if they make modifications of a kind described in regulations. Such modifications are 
likely to include situations where a site included in the proposed plan attracts a large amount of 
objection and an alternative site is proposed by a landowner or developer.  The planning 
authority may now consider this alternative site to be preferable but, in order to ensure that 
everyone affected by the alternative site has had an opportunity to comment on the plan, further 
neighbour notification should be carried out. Subsections (4) and (5) set out the procedure for 
preparing and publishing a new proposed plan where the authority considers that modifications 
would change the underlying aims or strategy of the proposed plan.   

30. New section 19 sets out the procedures to be followed in the examination of a proposed 
local development plan. Subsections (1) to (2) give planning authorities a duty to request to the 
Scottish Ministers to appoint a person to examine the plan, where representations were neither 
taken account of nor withdrawn.  Subsection (3) enables the Scottish Ministers to make such an 
appointment if they consider that those circumstances arise and no request has been made. 
Subsection (4) requires that person to examine the extent to which the authority carrying out of 
consultation on the plan conforms with its consultation statement. Subsections (5) to (7) give 
details of the financial and procedural arrangements for such examinations, and subsections (8) 
and (9) cover the preparation and publishing of the report and its submission to the planning 
authority. Subsections (10) to (12) set out the procedures for the planning authority to follow on 
receipt of the report under subsection (8)(b). 
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31. New section 19A sets out how the person appointed under new section 19 is to proceed if 
he/she is not satisfied with the way the planning authority have carried out the consultation on 
the proposed plan. Subsection (1) requires him/her to prepare a report and send it to the Scottish 
Ministers, copied to the planning authority. Subsection (2) gives the authority 4 weeks to make 
representations to Ministers. Subsections (3) to (5) give powers of direction to Ministers in 
relation to further steps to be taken by the authority and the appointed person carrying out the 
examination required under new section 19(1).  Subsections (6) and (7) set out the procedure for 
preparing and publishing a new proposed plan where the authority considers that modifications 
would change the underlying aims or strategy of the proposed plan.  Subsection (8) requires the 
authority to advertise that they have submitted the plan to Ministers, while subsections (9) and 
(10) apply sections 19 and 19A to a plan submitted following modification as a result of further 
consultation in the same way as they apply to the original proposed plan but with necessary 
modifications but with necessary modifications to take into account any steps required on further 
consultation and neighbour notification, and any subsequent representations received. 

32. New section 20 sets out the procedure for adoption of the local development plan by the 
planning authority. Subsection (3) states that adoption may not generally take place within 28 
days of notice of intention to adopt the plan.  The Scottish Ministers have powers under 
subsections (5) and (6) to direct that a planning authority should consider modifying the 
proposed plan.  Subsection (7) allows for Ministers to approve the local development plan. 

33. New section 20A gives details of the publication and publicity arrangements for local 
development plans once they have been finally adopted or approved. 

Development plan schemes and action programmes 

34. New section 20B sets out how and when planning authorities are to prepare development 
plan schemes. Subsections (1) and (2) require a scheme to be prepared by each planning 
authority for each plan whenever required to do so by the Scottish Ministers or within a year of 
last preparing a plan. Subsections (3) and (4) explain what a scheme is, and that it should include 
a participation statement stating when and with whom consultation and the involvement of the 
public at large, and its likely form. Under subsection (5), the form and content and procedures 
for the preparation of a plan may be set out in regulations. 

35. New section 21 covers the preparation of action programmes for strategic and local 
development plans. Subsection (1), (2) and (4) state that an action programme will be prepared 
for each strategic development plan and each local development plan and published at the same 
time as each proposed strategic and local development plan.  Subsection (3) sets out a duty to 
consult.  Subsection (3)(a) requires key agencies to be consulted, and subsection (5) requires 
them to co-operate with the planning authority in its preparations.  Subsection (6) explains what 
an action programme is, and subsection (7) provides that the form and content and procedures 
for the preparation of an action programme may be set out in regulations. Subsection (8) gives 
the authority 3 months after approval or adoption of the SDP or LDP to finalise the action 
programme for each plan. Subsection (9) requires the authority to keep the action programme 
under review, and to publish it when required to do so by the Scottish Ministers, and otherwise at 
least every 2 years.  
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Supplementary guidance 

36. New section 22 covers supplementary guidance. Subsection (1) allows planning authorities 
to issue supplementary guidance. Under subsection (2), procedures for consultation and adoption 
of such guidance may be set out in regulations. Subsections (3) to (5) cover the manner in which 
planning authorities are to publicise such guidance, and consider representations about it. 
Subsections (6) to (8) require the authority to submit proposed guidance to Scottish Ministers for 
approval, and give Ministers powers to require the authority to modify it before adopting it or 
direct that it is not issued. Subsection (9) allows strategic development planning authorities and 
planning authorities to adopt and issue non-statutory supplementary guidance in connection with 
a strategic development plan or local development plan as long as they do not cover matters that 
are specified in regulations as being matters for statutory supplementary guidance under this 
section. 

Supplementary provisions 

37. New section 23 allows the Scottish Ministers and planning authorities to disregard 
representations made in respect of developments authorised under sections 5, 7, 9 or 12 of the 
Roads (Scotland) Act 1984 or section 1 of the New Towns (Scotland) Act 1968. 

38. New section 23A covers regulations under the new Part 2 of the 1997 Act. Subsection (1) 
explains that regulations and directions under Part 2 may apply to the whole of Scotland or to 
parts of Scotland. It also, in subsection (2), gives the Scottish Ministers powers to direct planning 
authorities in relation to the procedure for carrying out their development planning functions and 
their supplying information to Ministers. 

39. New section 23B sets out the default powers of the Scottish Ministers in relation to the 
preparation of development plans. Subsection (1) sets out when the default powers apply. Where 
an authority has not done what is required within a reasonable period, or has not met a time limit, 
the Scottish Ministers can, under subsections (2) to (4), direct the authority to carry out its 
functions, or may prepare the plan themselves. In the case of a strategic development plan, 
Ministers may also direct one of the constituent authorities to prepare the plan. Subsection (5) 
requires the defaulting authority to repay to Ministers or to any other planning authority any 
expenses reasonably incurred. 

40. New section 23C replaces section 23 in the 1997 Act, and requires planning authorities to 
review plans in the light of the designation or modification of enterprise zone schemes. 

41. New section 23D defines “key agencies” in relation to Part 2 by reference to any 
regulations in which they are specified. Key agencies are likely to include Scottish Natural 
Heritage, the Scottish Environment Protection Agency and Local Enterprise Companies. 

42. New section 24 defines which documents comprise a development plan.   

General 

43. New section 25 explains the status of the development plan where any determination is 
made under the planning Acts. Subsection (1) sets out that the determination is to be made in 
accordance with the development plan, and, where applicable, with certain statements in the 
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National Planning Framework, unless material considerations indicate otherwise. Subsections (2) 
and (3) explain how statements in the National Planning Framework are to be treated, and how 
any incompatibility between the National Planning Framework and the development plan is to be 
resolved. 

PART 3 – DEVELOPMENT MANAGEMENT 

Section 3 – Meaning of “development” 

44. Subsection (1)(a) inserts new provisions after the existing section 26(2) of the 1997 Act 
and gives the Scottish Ministers the power to specify in a development order the circumstances 
in which section 26(2)(a) of the 1997 Act will not apply to operations which have the effect of 
increasing the gross floor space of a building.  Previously, under subsection 2(a)(i) of section 26 
of the 1997 Act, works which only affected the interior of a building were not considered to fall 
within the meaning of “development” and therefore did not require a development order.  An 
example of operations that may have the effect of increasing the gross floor space is the 
installation of a mezzanine floor in a building. 

45. Subsection (1)(b) expands the definition of “development” in section 26(6) of the 1997 
Act to include fish farming within 12 nautical miles from the baselines from which the territorial 
sea is measured.  This subsection also includes a definition of a nautical mile.  Fish farming in 
inland waters is already subject to planning control under the 1997 Act and those provisions are 
retained.  The effect of the provision is that fish farms coming within the definition of 
development will require planning permission under the 1997 Act. 

46. Subsection (1)(c) introduces new subsections (6C) to (6I) into section 26 of the 1997 
Act.  Subsections (6C) to (6F) allow the Scottish Ministers to make orders regarding the placing 
or assembly of equipment for the purpose of fish farming in waters described in section 26(6)(b) 
or (c) of the 1997 Act.  They also make provision for the Scottish Ministers to allocate 
responsibility in the order to a particular planning authority or National Park authority. 

47. Subsection (6G) requires that the Scottish Ministers consult SEPA and every planning 
authority and enables consultation with such other persons as they see fit before making any 
order under subsection (6C). 

48. Subsection (6H) clarifies the extent to which any order under subsection (6C) may be 
made to ensure that there are sufficient powers to make any amendments to secondary legislation 
that are required as a consequence of this change. 

49. Subsection (6I) clarifies that any reference to the National Park in section 9 of the 
National Parks (Scotland) Act 2000, where the planning functions extended to National Park 
Authorities by section 26(6C) of the 1997 Act, includes those waters described in paragraphs (b) 
and (c) of section 26(6) of the 1997 Act. 

50. Subsection (2) explains that a development order made under section 26(2AA), which 
specifies that operations which have the effect of increasing the gross floor space of a building, 
does not retrospectively affect any operations begun before that order is made. 
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51. Under subsection (3) an existing certificate shall be of no effect if a development order is 
made under subsection (2AA) which specifies that the operations now fall within the meaning of 
development as they affect the interior of the building and will increase the gross floor space.  
Providing that no operations have begun before the date the development order comes into force, 
the certificate will be of no effect. 

52. Subsection (4) amends section 275 of the 1997 Act relating to the Scottish Ministers' 
powers to make regulations and orders, by inserting the new section numbering. 

Section 4 – Hierarchy of developments for purposes of development management etc. 

53. This section inserts new section 26A into the 1997 Act. Subsection (1) sets out the three 
categories to which all developments will be allocated. Subsections (2) and (4) give the Scottish 
Ministers powers to make regulations to describe the classes of major and local development. 
National developments are those designated as such in the National Planning Framework.  
Subsection (3) enables the Scottish Ministers to direct that a particular local development is 
assigned to the class of major developments or vice versa. 

Section 5 – Initiation and completion of development 

54. Subsection (1) inserts new section 27A, “Notification of initiation of development”, into 
the 1997 Act.  The provisions require the developer to inform the planning authority when 
development is to be commenced. The planning authority is to issue a notice to the applicant 
informing them of the requirement. 

55. Subsection (1) also inserts new section 27B “Notification of completion of 
development”, into the 1997 Act.  This subsection contains provisions requiring the planning 
authority to be informed by the developer when development has been completed.  Where the 
development is to be carried out in phases, the planning authority are to impose a condition on 
the planning permission requiring the developer to inform the planning authority of the 
completion of each phase. 

56. Subsection (1) also inserts new section 27C “Display of notice while development is 
carried out” into the 1997 Act. This section requires a developer carrying out certain types of 
development to display a notice containing certain information regarding the development. The 
types of development for which a notice is required and the information to be displayed will be 
prescribed in secondary legislation. Ministers may also set out in regulations the form of the 
notice and where it is to be displayed. 

57. Subsection (2) makes commencement of development without informing the planning 
authority of initiation of development a breach of planning control. It also makes carrying out 
development without displaying a notice in accordance with section 27C a breach of planning 
control.  

Section 6 – Applications for planning permission and certain consents 

58. Subsection (1) replaces the existing section 32 of the 1997 Act to enable the Scottish 
Ministers to prescribe in regulations or a development order both the form and content in which 
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a planning application must be made and submitted to planning authorities.  Regulations or a 
development order made under this section may make different provision for different cases and 
levels of development or for different planning authority areas.  These must require that certain 
descriptions of applications be accompanied by a statement detailing how issues relating to 
access to the development have been dealt with.  The secondary legislation can also specify the 
form and content of such a statement.  Where specified in secondary legislation an application 
must also be accompanied by a pre-application consultation report, as explained in relation to 
section 10 in these notes. 

59. Subsection (2) extends section 182 of the 1997 Act by inserting a new subsection (2A) 
into the provisions relating to regulations controlling the display of advertisements to specify the 
form and manner in which an advertisement application must be made. 

60. Subsection (3) amends section 9 of the Planning (Listed Buildings and Conservation 
Areas) (Scotland) Act 1997 (“the listed buildings Act”) which stipulates how applications shall 
be made to planning authorities.  Subsection (3)(a) of the listed buildings Act is replaced so that 
the provision to allow the planning authority power to specify the form and manner in which an 
application for planning permission must be made is consistent with the provision in subsection 
(1), affecting the 1997 Act. 

61. Subsection (3) also inserts new subsections (4) and (5) into section 9 of the listed 
buildings Act to ensure consistency with the new section 32 of the 1997 Act as set out in 
subsection (1), so that certain applications for listed building consent are also required to be 
accompanied by a statement detailing how issues relating to access to the development for the 
disabled have been dealt with.  The form and content of the statement will also be as prescribed 
in regulations. 

Section 7 – Variation of planning applications 

62. Section 7 inserts two new sections after section 32 of the 1997 Act. New section 32A 
sets out the circumstances under which a planning application may be varied with the agreement 
of the planning authority after it has been made. Subsection (2) provides that a planning 
authority may not agree to vary an application if they consider that the variation would result in a 
substantial change in the description of the development.  Subsection (3) enables the Scottish 
Ministers to make regulations or a development order setting out the circumstances in which an 
application may be varied.  Subsection (3) also states that an application must not be varied if it 
is the subject of an appeal under section 47 of the 1997 Act. 

63. Subsection (4) gives the planning authority powers to give notice of the variation to a 
planning application. 

64. New section 32B  sets out the circumstances under which a planning application may be 
varied after it has been referred to Scottish Ministers and with their agreement.  Subsection (2) 
provides that the Scottish Ministers may not agree to vary an application if they consider that the 
variation would result in a substantial change in the description of the development.  Subsection 
(3) allows the regulations or development order to make provision for the timing and the 
procedures for applications to be varied.  
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65. Subsection (4) gives the Scottish Ministers powers to give notice of a variation to an 
application. 

Section 8 – Development already carried out 

66. This section inserts a new section 33A in the 1997 Act.  This gives the planning authority 
the power to issue a notice requiring the owner of the land where planning permission has not 
been granted but development has already been carried out to make an application for planning 
permission.  The existing section 33 of the 1997 Act only provides that planning permission for 
development already carried out may be granted.  Issuing the notice constitutes enforcement 
action under section 123(2) of the 1997 Act. 

Section 9 – Publicity for applications 

67. Subsection (1) replaces existing section 34 of the 1997 Act.  This section gives the 
Scottish Ministers the power to set out in regulations or development order to whom, how and 
for how long a planning authority should give notice of an application.  It sets out the types of 
applications for which the planning authority must give notice. It also makes provision for 
criteria which must be satisfied before the application can be determined.  The Scottish Ministers 
have the power to require the planning authority to provide information on how they have carried 
out functions under section 34 of the 1997 Act. 

68. Subsection (2) refers to minor changes to section 38 of the 1997 Act, to reflect the 
changes under new section 34. 

Section 10 – Pre-application consultation 

69. This section introduces new sections 35A, 35B and 35C into the 1997 Act.  The existing 
section 35 already gives the Scottish Ministers the power to make regulations or a development 
order on the procedures and the form and content of notices of application for planning 
permission. 

70. The new section 35A places a duty on a prospective applicant for planning permission 
for certain prescribed classes of development to comply with the pre-application procedures set 
out in section 35B before submitting an application for planning permission.  The classes of 
development are to be prescribed by regulations or a development order and different classes can 
be prescribed for different areas. 

71. The new section 35A(3) enables applicants by notice to require the planning authority to 
determine whether or not the applicants proposed development falls within a prescribed class.  
The planning authority can request the applicant provides additional information if they feel 
insufficient information has been submitted.  If the planning authority responds stating that they 
consider the proposed development does not fall within the classes requiring a pre-application 
consultation then providing the application for planning permission is submitted within 12 
months of the notice and it does not differ materially from the information given in the notice, 
then pre-application consultation would not be required. 
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72. The new section 35A(7) places a duty on the planning authority to respond to an 
applicant’s “proposal of application notice” within 21 days or as otherwise prescribed in 
regulations or development order. 

73. The new section 35B sets out the details for the pre-application consultation process.  
This will be initiated by the prospective applicant submitting a “proposal of application notice” 
to the planning authority.  The new section 35B(3) requires there to be a 12 week period between 
submission of the notice and the application.  New section 35B(4) sets out the minimum content 
of the “proposal of application notice”.  The contents, persons to be consulted and the form of 
the consultation are to be set out further in regulations or a development order made under 
section 35B(5).  If the planning authority considers that the additional consultation to that 
prescribed in such regulations or development order should be undertaken, then it must inform 
the applicant within 21 days of receipt of the notice.  If it fails to respond within the 21 days then 
it can be assumed to have considered that no additional consultation is required. 

74. The new section 35C requires the submission of a “pre-application consultation report” 
with the application for planning permission, the form of this report being prescribed in 
regulations or development order. 

Section 11 – Public availability of information as to how planning applications have been 
dealt with 

75. Section 36(1) of the 1997 Act requires planning authorities to keep a register containing 
information on applications for planning permission, their approval of applications, the manner 
in which the applications have been dealt with and information on planning zone schemes within 
that authority’s area.  The Scottish Ministers have the power to set out in regulations or a 
development order the content and manner of the register. 

76. The changes made by section 11 are intended to ensure that the planning authorities 
provide a full record of the relevant factors considered in determining each application including 
all documents relating to the application and considered in the decision making process, the 
reasons for the decision (material considerations) with regard to the development plan and any 
pre-application consultation report submitted with the application.  They are also required to 
make available an explanation of the manner in which the application has been dealt with and 
provide a copy of the notice informing the applicant of the authority’s decision. 

Section 12 – Keeping and publication of lists of applications 

77. This section inserts a new section 36A into the 1997 Act.  Subsection (1) places a duty 
on every planning authority to keep a list of applications and proposal of application notices for 
pre-application consultations. 

78. The duty is extended in subsection (2) to require the planning authority to revise/update 
the list weekly.  The Scottish Ministers may substitute a different period by means of regulations. 
The section gives the Scottish Ministers the power to make regulations or a development order to 
set out the frequency in which the list is to be published and how the list could be published. 
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79. Subsections (3) and (5) require the planning authority to advertise the availability of the 
list in a local newspaper.  Provision is also made for publishing by electronic means. 

80. Subsection (4) allows the planning authority through regulations or development order to 
recover any costs incurred as a result of preparing, publishing and advertising the availability of 
the list of applications. 

81. Subsection (6) defines when a proposal for application notice ceases to be current and 
can therefore be removed from the list as set out in the new subsection (2)(a)(ii). 

Section 13 – Pre-determination hearings 

82. This section inserts a new section 38A into the 1997 Act. New section 38A(1) provides 
that regulations or a development order may set out which developments are subject to pre-
determination hearings.  These hearings give the applicant and anyone else referred to in the 
regulations an opportunity to appear before and be heard by a committee of the planning 
authority. 

83. New sections 38A(2) and 38A(3) allow the planning authority to determine the 
procedures for such a hearing, and who else may attend.  New section 38A(4) allows the 
authority to hold hearings in circumstances other than those set out in new section 38A(1). 

84. Subsection (2) amends the Local Government (Scotland) Act 1973 (c.65), specifically 
section 56 (arrangements for discharge of functions by local authorities).  It is linked to new 
section 43A introduced by section 16.  It requires that planning applications in a class specified 
under section 38A(1) are to be decided by the authority, i.e. the full council, and not by an 
official or committee of the authority.  This is another requirement of the new enhanced scrutiny 
procedures along with pre-determination hearings, pre-application consultation and notification 
of applications to Ministers.   

Section 14 – Additional grounds for declining to determine application for planning 
permission 

85. Subsection (1) amends section 39 of the 1997 Act by substituting new subsections (1) to 
(1D) for the existing subsection (1).  

86. The new subsection (1) sets out the circumstances in which a planning authority may 
decline to determine an application for planning permission.  

• Paragraph (a) applies where the Scottish Ministers have refused a similar application 
in the previous two years and there has been no significant change to the 
development plan or any other material considerations.  

• Paragraph (b) applies where the planning authority has refused more than one similar 
application in the previous two years and there has been neither appeal to Ministers 
nor any significant change to the development plan or other material considerations 
since the more recent of these refusals.  
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• Paragraph (c) applies where the planning authority has refused more than one similar 
application in the previous two years, there has been an appeal to Ministers but no 
such appeal has yet been determined, and there has been no significant change to the 
development plan or other material considerations since the more recent of these 
refusals.  

• Paragraph (d) applies where there has been no refusal by the planning authority but 
an appeal following on non-determination of an application has been made in the 
previous two years in respect of two similar application and those appeals remain 
undetermined and no significant change to the development plan or other material 
considerations have occurred since the more recent of the appeals was made.  

• Paragraph (e) applies where two similar applications have been received in the 
previous two years.  Where the planning authority has refused one application and an 
appeal that has been made on another similar application has still to be determined, 
the planning authority may decline to determine a further appeal if there has been no 
significant change to the development plan or other material considerations since the 
more recent of the refusal or the appeal. 

87. The new subsections (1A) to (1D) place a duty on the planning authority to refuse an 
application for planning permission if the applicant has failed to comply with the pre-application 
consultation requirements introduced by new section 35B.  The authority is required to inform 
the applicant of the reason for refusing it but may request additional information from the 
applicant before doing so. 

Section 15 – Manner in which applications for planning permission are dealt with etc. 

88. Section 15(a)(i) inserts the new paragraph (aa) into section 43(1) of the 1997 Act.  This 
gives the Scottish Ministers the power to direct that the planning authority are to consider 
attaching conditions when granting a planning application for a development or for a 
development of a class.  The direction would also require the planning authority to satisfy the 
Scottish Ministers that they have taken the necessary steps to comply with the direction before 
they grant planning permission.  The new subsection enables the Scottish Ministers to set out in 
the direction conditions for specified development or classes of development, rather than having 
to call it in. 

89. Section 15(a)(ii) inserts the new paragraph (bb) into section 43(1) of the 1997 Act.  This 
will allow the planning authority to require supporting documents or evidence which will enable 
them to deal with an application. 

90. Section 15(b) also inserts a new subsection (1A) into the existing section 43 the 1997 
Act.  Section 43(1)(d) and (e) give the Scottish Ministers the power to make regulations or a 
development order which require the planning authority to give notice to the applicant following 
its consideration of an application for consent, agreement or approval of an application for 
planning permission.  The new subsection (1A) sets out the contents of the notice issued to an 
applicant and places a requirement within primary legislation for a planning authority to give 
reasons on which it has made its decision. 
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91. Section 15(c) adds new subsections (3) and (4) to section 43 of the 1997 Act.  These 
subsections apply the provisions of section 43(1) to applications for modification or discharge of 
planning obligations made under section 75A(2) with necessary modifications. 

Section 16 – Local developments: schemes of delegation 

92. This section inserts new sections 43A and 43B into the 1997 Act. Section 43A(1) requires 
each planning authority to prepare a scheme of delegation, describing how local developments 
are to be determined by appointed persons (such as officials) instead of elected members. 
Section 43A(2A) indicates that the scheme of delegations required by section 43A(1) does not 
apply to cases specified under section 38A(1) as requiring pre-determination hearings.  As part 
of the new enhanced scrutiny procedures, such cases are to be decided by the full council. 

93. Section 43A(3) allows regulations to set out the procedures for preparing and adopting 
schemes of delegation, and their form and content. Section 43A(4) applies the relevant parts of 
sections 37 to 39, 41, 42 and Part1 of Schedule 3 to the 1997 Act to planning applications dealt 
with by the appointed person. Section 43A(5) allows the authority to determine any delegated 
application themselves, and section 43A(6) requires them to produce a statement of reasons for 
doing so, which must be copied to the applicant.  

94. Sections 43A(7) to 43A(14) cover the procedure under which the applicant can require a 
review of a delegated decision where an application was refused or granted subject to conditions, 
or where the appointed person failed to determine an application within the prescribed time 
period. The form and procedure of such a review may be set out in regulations or a development 
order under section 43A(9). The regulations will also set out the time limits for requiring a 
review and the terms in which the case has been reviewed and the reasons for the decision.  
There is no right of appeal to the Scottish Ministers (other than in relation to a failure to 
determine the application). The applicant has a right to apply to the Court of Session under 
section 239 of the 1997 Act. 

95. Section 43A(15) substitutes paragraph 1(6)(b) of Schedule 3 to the 1997 Act.  This 
applies to planning applications dealt with by the appointed person as set out in section 43A(4). 

96. New section 43B sets out the circumstances under which the applicant may be allowed to 
raise a matter which was not part of the application determined by the appointed person, when 
the planning authority conducts a review under section 43A(7). 

Section 17 – Call-in of applications by the Scottish Ministers 

97. This section makes minor changes to section 46 of the principal Act which gives the 
Scottish Ministers the power to make directions to call in applications.  The directions may apply 
to one or more planning authorities and may relate to an individual application or a class of 
applications as described in the directions.  This section inserts a subsection (1A) giving the 
Scottish Ministers the power to either withdraw directions or modify existing directions by 
making further directions.  Subsection (3) is amended consequentially to make explicit reference 
to subsection (1). 
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Section 18 – Appeals etc. 

98. Subsection (1) amends section 47 of the 1997 Act to clarify that an appeal under 
subsection (1) is to be against the decision of a planning authority to refuse an application or 
grant it subject to conditions. It also adds a new subsection (1A) to exclude from subsection (1) 
actions taken by an authority in a review of a delegated decision under section 43A.  This change 
combined with the changes made by subsections (3) and (4) give a party aggrieved by the 
decision on a review of a delegated decision the right to appeal to the Court of Session rather 
than to the Scottish Ministers. 

99. Subsection (2) inserts a new section 47A into the 1997 Act.  This sets out the 
circumstances under which the applicant may be allowed to raise a matter which was not part of 
the application determined by the planning authority, when making an appeal under section 
47(1). 

100. Subsection (3) amends section 237 of the 1997 Act (validity of certain plans, schemes, 
orders and actions) in relation to the delegation of decisions by planning authorities under new 
section 43A. 

101. Subsection (4) amends section 239 of the 1997 Act (proceedings for questioning the 
validity of certain orders, decisions and directions) in relation to the delegation of decisions by 
planning authorities under new section 43A. 

102. Subsection (5) amends section 267 of the 1997 Act (procedure on certain appeals and 
applications) to extend  the scope of regulations to cover appeals and applications under the 1997 
Act irrespective of whether the Scottish Ministers are required to afford any person an 
opportunity of appearing before and being heard by a person appointed by Ministers. It inserts 
new subsections (1A) and (1B) which clarify further the content of the regulations.  These 
provisions replace subsection (3) which is repealed. 

Section 19 – Duration of planning permission and listed building consent etc. 

103. Subsections (1) and (2) amend section 58 of the 1997 Act (which is re-entitled “Duration 
of planning permission”). In section 58, subsections (1) to (3) are substituted by new subsections 
(1) to (3A).  Under the new subsections a planning permission lapses after three years unless the 
development is begun within that time. The planning authority may under new subsection (2) 
direct that a different time limit shall apply. In subsection (4) new paragraph (ca) makes it clear 
that the new version of section 58 does not apply to permissions granted prior to the coming into 
force of section 19. 

104. Subsection (3) makes similar amendments to section 16 of the listed buildings Act. 

Section 20 – Planning permission in principle 

105. Section 20 replaces the existing section 59 of the 1997 Act with a new section 59, 
“Planning permission in principle”. New subsection (1) defines “planning permission in 
principle”, and new subsections (2) and (3) set out time limits within which an application must 
be made for the approval of any matters set out in conditions imposed under subsection (1)(b). 
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106. An application for approval must be made within 3 years of the date when the “planning 
permission in principle” was granted or within 6 months of when a previous application of 
approval has been refused or an appeal against a refusal has been dismissed, whichever is the 
latest date.  Approval does not necessarily have to be given for the whole application at the same 
time.  The planning authority may direct that a longer or shorter period than 3 years is to apply. 

107. Subsections (4) provides that planning permission in principle lapses on the expiry of a 
period of two years after the date (or the last date) on which approval mentioned in subsection 
(1)(b) is given unless development has begun before that date. The planning authority may direct 
that a longer or shorter period should apply. Subsection (6) states that a direction under 
subsection (4) is to be treated as a condition for the purposes of section 47 of the 1997 Act. 
Subsection (7) allows that different periods may apply to different parts of the development. 
Subsection (8) requires the planning authority to have regard to any provisions set out in its 
development plan or other material considerations if it chooses to adjust time limits set out under 
subsections (5) and (7).  

108. Subsection (2) ensures that the provisions in the new section 59 introduced by section 20 
of the Bill do not apply to outline planning permissions granted under the current section 59 of 
the 1997 Act prior to section 20 of the Bill coming into force.  The existing statutory 
arrangements will continue to apply to such outline planning permissions.  

Section 21 – Further provisions as regards duration of planning permission etc. 

109. Section 21 amends various sections of the 1997 Act to bring them into line with the 
revised wording of sections 58 and 59 of the 1997 Act resulting from sections 19 and 20 of this 
Act. 

Section 22 – Planning obligations 

110. Subsection (1) replaces section 75 of the 1997 Act – planning agreements – with new 
sections 75, 75A, 75B and 75C. 

111. In new section 75 – Planning obligations – subsection (1) provides that a person may 
enter into a planning obligation, either by agreement with a planning authority or unilaterally. 
The obligation in respect of land in the authority’s district restricts or regulates the development 
or use of the land, either permanently or during a specified period. Typical examples could relate 
to the provision of road improvements, community facilities or extensions to schools relating to 
the development, either directly by the developer or through funding to the local authority. 

112. Subsection (2) confirms that obligations can require operations or activities to be carried 
out, or require the land to be used in the specified way. 

113. Subsection (3) states that an obligation may be subject to conditions, require the payment 
of a specified amount or periodic sums, and contain such other provisions as the planning 
authority or the person entering into the obligation believe to be necessary or expedient. 

114. Subsection (4) states that an obligation can have effect on a specified date or a date 
determined by reference to an event.  
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115. Subsection (5) states that an obligation is enforceable by the planning authority against 
the owner of the land or (in the case of obligations other than those mentioned in subsection (2) 
or (3)(b)) any other person having use of the land if it is recorded in the Register of Sasines or 
registered in the Land Register of Scotland.  To be so recorded or registered the owner of the 
land must be a party to the obligation.  In terms of subsection (12) it does not matter if the owner 
of the land at the time of recording or registration was owner at the time when the obligation was 
entered into. Subsection (6) prevents enforcement of a planning obligation under subsection (5) 
where a third party acquires right to the land prior to the obligation being recorded or registered.  

116. Subsection (7) gives the planning authority powers to enter land, carry out operations and 
recover costs where there is a breach of a requirement in an obligation to carry out any operation. 
Subsection (8) requires the authority to give 21 days notice of their intention to do so. 

117. Subsection (9) states that anyone wilfully obstructing someone who is acting in the 
exercise of the power of entry under subsection (7) is guilty of an offence and liable on summary 
conviction to a fine not exceeding level 3 (at present £500). 

118. Subsections (10) and (11) define owner in relation to planning obligations. 

119. New section 75A – Modification and discharge of planning obligations – sets out the 
circumstances in which an obligation can be modified or discharged. Subsection (2) states that a 
person may apply to a planning authority for their agreement that an obligation should be 
modified or discharged.  Subsection (1)(a) requires agreement to modification or discharge of a 
planning obligation to be pursuant upon an application made under subsection (2). 

120. Subsection (4) gives the authority powers to continue, discharge or modify an obligation, 
and subsection (5) requires the authority to give notice of their determination to the applicant. 

121. Subsections (6) to (8) set out that where the obligation has been recorded in the Register 
of Sasines or registered in the Land Register of Scotland the modification or discharge is 
effective from the date of recording or registration of the notice that the obligation is to be 
discharged or modified.. 

122. Subsection (9) allows regulations to provide for the form and content of an application 
under subsection 75A(2), the publication of notice of any such application, procedures for 
considering representations and the form and content of any notice given under subsection 
75A(5). 

123. New section 75B – Appeals – provides a right of appeal to the Scottish Ministers where 
a planning authority fails to comply with subsection 75A(5) (its duty to give notice of their 
determination of an application to modify or discharge an obligation) or determines that an 
obligation is to continue without modification. 

124. Subsection (3) states that an appeal may be made within such period and by a notice 
served as prescribed in regulations. Subsection (4) allows the Scottish Ministers to continue, 
discharge or modify an obligation, and subsection (5) requires Ministers to give notice of their 
determination to the applicant. 
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125. Subsections (6) to (8) set out that when this determination takes effect where the 
obligation has been recorded in the Register of Sasines or registered in the Land Register of 
Scotland this is the date of recording or registration as the case may be. 

126. Subsection (9) allows regulations to provide for the form and content of a notice served 
under subsection 75B(3), or given under subsection 75B(5). 

127. Subsection (10) provides that the determination of an appeal under this section by 
Scottish Ministers is final save to the extent that there is a right to apply to the Court of Session 
under section 239 of the 1997 Act. 

128. New section 75C – Planning obligations: continuing liability of former owner etc. – 
sets out the circumstances in which an owner of land does not cease to be bound by a planning 
obligation when ceasing to be the owner of that land. Under subsection (4), unless the obligation 
states otherwise, a person who becomes an owner of land subject to an obligation is severally 
liable with any former owner, but in terms of subsection (5) that person may recover any 
expenditure incurred from the former owner. 

129. Subsection (2) provides that subsections (3) and (4) of the existing section 75 of the 1997 
Act will continue to apply to agreements entered into before the coming into force of subsection 
22(1) of this Act. 

Section 23 – Good neighbour agreements 

130. Section 23 inserts new sections into the 1997 Act to govern the operation of good 
neighbour agreements. 

131. New section 75D – Good neighbour agreements – allows a person to enter into a good 
neighbour agreement  with a community body .  Subsections (2) to (4) define which bodies may 
be considered to be community bodies, for the purposes of a good neighbour agreement.  
Subsection (6) further describes the regulations and restrictions that can be specified in an 
agreement and subsection (7) describes conditions that may be attached to the obligation.  
Subsection (9) makes provision for good neighbour agreements to be recorded in the Register of 
Sasines or registered in the Land Register for Scotland.  Where an agreement has been 
recorded/registered then the obligation is enforceable against the owner, tenant or other person 
entering into the agreement.  Subsection (10) provides that any new owner of the land will be 
bound by the agreement unless it has been acquired in advance of the agreement being 
registered/recorded. 

132. New section 75E – Good neighbour agreements: modification and discharge of 
obligations – sets out the circumstances under which an obligation under a good neighbour 
agreement  can be modified or discharged and the process by which either party may apply to the 
planning authority for its determination if they are unable to reach agreement on the 
modifications or discharge. Subsection (3A) confirms that any application for modification 
should not specify an obligation on any non-applicant.   Subsections (4) to (7) set out the effect 
of the planning authority’s determination, the requirement to give notice of its determination and 
when any modification or discharge is to take effect.  Subsection (8) give the Scottish Ministers 
the power to make regulations with respect to applications for determination. 
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133. New section 75F – Good neighbour agreements: appeals – sets out the circumstances 
under which either party may serve a notice on the Scottish Ministers, appealing against the 
planning authority’s determination or failure to make a determination within the period 
prescribed under section 75E(5).  The Scottish Ministers have the power to make regulations on 
the form, content and notice periods for appeals.  The determination of an appeal to the Scottish 
Ministers may be appealed to the Court of Session in accordance with the terms of Part XI of the 
1997 Act. 

134. New section 75G – Good neighbour agreements: continuing liability of former 
owner etc. – sets out the circumstances in which an owner of land does not cease to be bound by 
an obligation contained in a good neighbour agreement when ceasing to be the owner of that 
land. Under subsection (4), unless the good neighbour agreement states otherwise, a person who 
becomes an owner of land subject to an obligation is severally liable with any former owner, but 
may recover any expenditure incurred from the former owner. 

PART 4 – ENFORCEMENT 

Section 23A – Fixed penalty notices 

135. Subsection (1) inserts new section 136A into the 1997 Act. This establishes powers for 
planning authorities to issue fixed penalty notices as an alternative to prosecution in cases where 
a person is in breach of an enforcement notice. In the new section 136A, subsection (1) allows a 
planning authority to issue a fixed penalty notice provided certain conditions, as set out in 
subsection (7), are met. The conditions in subsection (7) are that the fixed penalty notice must be 
issued within 6 months of the failure to comply with the enforcement notice, and that a fixed 
penalty notice cannot be issued where a person has already been charged with an offence in 
respect of the breach of the enforcement notice. 

136. Subsections (4), (5) and (6) of new section 136A set out that a person who receives a 
fixed penalty notice has 30 days to pay the penalty, and that the penalty is reduced by 25% if 
payment is made within 15 days.  

137. Subsection (10) of new section 136A provides that any payment received by a planning 
authority in respect of a fixed penalty notice is retained by the authority. 

138. Subsection (11) of new section 136A allows Scottish Ministers to prescribe in secondary 
legislation different levels of fine for different cases. This will allow Ministers to set out in 
regulations an incremental scale of fines related to previous fixed penalty notices or 
prosecutions.  

139. Subsection (2) inserts new section 145A into the 1997 Act. This establishes a similar 
power to that of section 136A: allowing planning authorities to issue fixed penalty notices in 
respect of breaches of breach of condition notices.  The various subsections of new section 145A 
make the same provision as those of 136A with regard to payment and the introduction of a scale 
of fines as set out by Ministers in regulations.    
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Section 24 – Temporary stop notices 

140. Subsection (1) inserts new sections 144A, 144B, 144C and 144D into the 1997 Act, 
which cover the operation of the new system of temporary stop notices. In new section 144A, 
subsection (1) sets out the circumstances in which planning authorities may issue temporary stop 
notices. The planning authority have to consider that there has been a breach of planning control, 
which comprises an activity and to consider that there is a valid reason for stopping it 
immediately. 

141. Subsection (2) of new section 144A requires that the notice must be in writing and 
specify the activity which is to stop, prohibit its continuation and set out the authority’s reasons 
for issuing the notice. 

142. Subsection (3) of new section 144A states that notice may be served on a person who 
either appears to be engaged in the activity and/or a person who has an interest in the land. 

143. Subsection (4) of new section 144A states that the authority must display a copy of the 
notice and a statement on the effect of section 144C (relating to offences) on the land in 
question. 

144. Subsections (5) to (7) of new section 144A set out when the notice starts and ceases to 
have effect. It may only have effect for a maximum of 28 days. Subsection (8) of new section 
144A provides that if the notice is withdrawn it ceases to have effect at that point. 

145. In new section 144B (restrictions to temporary stop notices) subsection (1) sets out that 
such notice do not prohibit the use of a building as a dwelling house or the engagement in any 
activity which is prescribed in regulations. Subsection (2) states that such notices do not apply 
where the activity has been carried out for more than 4 years prior to the notice being displayed, 
and subsection (3) disapplies this where the activity relates to building, engineering, mining or 
the deposit of refuse or waste materials. 

146. Subsections (5) and (6) of new section 144B prohibit the issue of a further temporary stop 
notice unless another enforcement action has been taken. 

147. In new section 144C (offences) subsections (1) to (4) set out when a person is guilty of an 
offence for contravening a temporary stop notice and allow for convictions to be made for any 
number of offences with reference to different days or periods. 

148. Subsection (5) of new section 144C sets out the statutory defences under this section, 
which are that the notice was not served on the accused and that he did not know, and could not 
reasonably have known of its existence. 

149. Subsections (6) and (7) set out the penalties for offences under these new sections, 
including a requirement for the court to have regard to any financial benefit which might accrue 
to the convicted person as a result of the activity which constituted the offence. 
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150. In new section 144D (compensation) subsections (1) and (2) set out who is entitled to 
compensation in respect of any loss or damage which can be directly attributed to the notice 
being served. Subsection (3) applies subsections (3) to (7) of section 143 of the 1997 Act to 
compensation under this section. These provisions cover how the claim for compensation is to be 
made, give further details of what the compensation may cover and provide that any question of 
disputed compensation shall be referred to and determined by the Lands Tribunal. 

151. Subsection (2) gives persons duly authorised by the planning authority rights of entry in 
relation to the service of temporary stop notices. 

Section 25 – Enforcement charters 

152. This section inserts new section 158A into the 1997 Act.  It places a duty on the planning 
authority to prepare an enforcement charter, setting out the contents for such a document.  The 
planning authority is obliged to have regard to any guidance issued by the Scottish Ministers 
concerning this section.  The section also places a duty on the planning authority to update and 
re-publish its enforcement charter, to issue copies to the Scottish Ministers and make it publicly 
available. 

PART 5 – TREES 

Section 26 – Tree preservation orders 

153. This section amends Part VII, Chapter I of the 1997 Act.  Subsection (1) amends section 
159 of the 1997 Act and places a duty on the planning authority to review existing tree 
preservation orders (TPOs). 

154. Subsection (2) amends section 160 of the 1997 Act to expand the powers to include 
trees, groups of trees, or woodlands of cultural or historical significance, when a planning 
authority is making a TPO. 

155. Subsection (2) also amends section 160(6) of the 1997 Act.  Currently, under schedule 2 
paragraph 4 of the Town and Country Planning (Tree Preservation Order and trees in 
Conservation Areas)(Scotland) Regulations 1975, statutory undertakers are not required to notify 
the planning authority of operations on operational land as described in section 215 of the 1997 
Act.  Removing the reference to paragraphs (a) and (b) has the effect that anyone carrying out 
operations either in accordance with the statutory obligations under section 160(6)(c) of the 1997 
Act or as a statutory undertaker must now notify planning authorities when undertaking 
operations on a tree, group of trees or woodland covered by a TPO. 

156. Subsection (2) also inserts a new section 160(8) into the 1997 Act. The Scottish 
Ministers already have the power to make regulations on the form and manner of tree 
preservation orders in section 161(3) of the 1997 Act.  The new subsection (8) extends the 
powers to make regulations setting out the form and manner of applications for consent (under 
tree preservation orders). 

157. Subsection (3) replaces the existing section 161(1) of the 1997 Act to provide that all tree 
preservation orders will take effect on the date specified in the order, rather than the date it is 
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confirmed.  The provision removes the distinction between tree preservation orders made under 
previous section 161 and provisional orders under section 163 (which is repealed in the Schedule 
to the 1997 Act).  Under new subsection (1)(b), a tree preservation order will expire unless 
confirmed by the planning authority within 6 months. 

158. Subsection (4) inserts a new section 161A to provide a new power for a person 
authorised by the planning authority to enter land for the purposes of affixing a copy of a tree 
preservation order, where such an order has been made and where a tree or trees may be at risk 
of imminent damage or destruction.  This does not affect any requirements for giving notice that 
an order has been made or confirmed which may be made in regulations by virtue of section 
161(3)(b) and (4) of the principal Act. 

159. Subsection (6) inserts a new subsection (3A) into section 168 of the 1997 Act.  Section 
168 gives the planning authority the power to serve a notice on a land owner who has failed to 
plant replacement trees as a condition of a consent under a tree preservation order.  The new 
subsection (3A) extends the order applied to the original trees to also cover all replacement trees 
required as a condition of consent for tree operations as mentioned in section 167(1)(b). 

PART 6 – CORRECTION OF ERRORS 

Section 27 – Correction of errors 

160. This section inserts a new Part 11A into the 1997 Act.  The new part gives the Scottish 
Ministers or a person appointed by them power, subject to various conditions, to correct 
specified types of errors contained in decision letters. 

Section 241A: Correction of errors in decisions 

161. This section applies if the Scottish Ministers or an appointed person issues a decision 
document which contains a correctable error.  It sets out the circumstances in which an error can 
be corrected.  The Scottish Ministers or an appointed person may correct the error when 
requested to do so in writing, or where they have written to the applicant explaining that they are 
considering making a correction and received written consent, if necessary. 

Section 241B: Correction notice  

162. Section 241B provides that the exercise of the power of correction will be by written 
notice (a "correction notice") which will either specify the correction which has been made or 
give notice that the power to correct the decision has not been used. The section also specifies on 
whom the correction notice or decision not to correct must be served. 

Section 241C: Effect of correction  

163. Section 241C sets out the status of decisions which have been corrected and of decisions 
where it has been decided not to make a correction. Where a correction to the original decision is 
made, the original decision will be treated as though it had never been made. The corrected 
decision will be treated as having been made on the date the relevant correction is made and the 
statutory period for challenging the corrected decision will start to run from that date. Any 
person wishing to challenge the decision is therefore not prejudiced by the time taken to correct 
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the decision. Where a decision not to correct has been made, the original decision will stand and 
the statutory period for challenge will be unaffected. 

Section 241D: Provisions supplementary to section 241A to 241C  

164. This section makes supplementary provisions to the sections of the new Part 11A of the 
1997 Act, including definitions of a decision document, a correctable error and the applicant. 

PART 7 – ASSESSMENT 

Section 28 – Assessment of planning authority’s performance or decision making 

165. This section inserts a new part 12A into the 1997 Act. 

Section 251A – Assessment of planning authority’s performance 

166. This section gives the Scottish Ministers powers to conduct an assessment of a planning 
authority’s performance, or to appoint a person to do so. The assessment may cover the 
authority’s performance of its planning functions in general or of a particular function. 

Section 251B – Assessment of planning authority’s decision making 

167. Subsections (1) and (2) give the Scottish Ministers or an appointed person the power to 
conduct an assessment of how a planning authority deals with applications for planning 
permission.  This power is limited to exclude decisions made within the year preceding the date 
that the planning authority is notified of the assessment.  The assessment may cover the basis for 
determinations, the processes by which they have been made and whether they were in 
accordance with the development plan or conformed with advice given by the Scottish Ministers. 

Section 251C – Further provision as respects assessment of performance or decision making 

168. Subsection (1) requires the Scottish Ministers to notify the planning authority of their 
intention to carry out an assessment, and to indicate its intended scope, and where they appoint a 
person to carry out the assessment they are to advise the authority who the appointed person is. 

169. Subsection (2) gives Ministers powers to determine that the scope of an assessment under 
section 251B shall relate to a type of application, a period of time or a geographical area. 
Subsection (3) provides that Ministers or the appointed person may require access to any 
premises of the authority and any documents which appear to be necessary for the purposes of 
the assessment. Subsection (4) allows Ministers or the appointed person to require a person to 
give them such information as necessary and to give them in person information or documents.  

170. Subsection (5) requires the authority to provide Ministers or the appointed person with 
every facility and all information which they may reasonably require. Subsection (6) requires 
Ministers or the appointed person to give 3 clear days notice of any requirement under this 
section and to produce a document of identification if required to do so. Subsection (7) makes it 
an offence for a person without reasonable excuse to fail to comply with a requirement under 
subsection (3), (4) or (5), which can result on summary conviction to a fine not exceeding level 3 
(at present £500). 
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Section 251D – Report of assessment 

171. Subsections (1) to (3) require the Scottish Ministers or the appointed person to prepare a 
report, referred to as an assessment report, and issue it to the planning authority. The report may 
recommend improvements which the planning authority should make. 

172. Subsection (4) requires the planning authority to prepare and submit a response report to 
Scottish Ministers within 3 months of receipt of the assessment report. This report will set out 
the extent, the manner and the period within which they propose to implement the 
recommendations.  If the planning authority does not intend to implement the recommendations, 
they must set out their reasons for declining to implement any or all of the recommendations. 
Subsection (5) allows Ministers to issue a direction specifying actions where the authority 
decline to implement recommendations or appear not to be timeously carrying out what they 
propose in their response report. 

PART 8 – FINANCIAL PROVISIONS 

Section 29 – Fees and charges 

173. Subsection 29(a) substitutes new provisions in place of subsection (1) of section 252 of 
the 1997 Act. New subsection (1) gives the Scottish Ministers powers to make regulations which 
provide for fees and charges in relation to the performance of a planning authority’s functions, 
and anything done by the authority in relation to the performance of those functions. New 
subsection (1A) gives regulation making powers to set out the procedural details. New 
subsection (1B) confirms that different provisions may be made for different classes of case 
under subsection (1A)(d), including different provisions for applications made after development 
has been carried out. 

174. Subsection 29(b) substitutes new provisions in place of subsections (3) to (5) of section 
252 in the 1997 Act. New subsection (3) gives regulation making powers that cover the 
remission or refunding of charges or fees.  New subsections (4) and (5) describe the procedure 
for annulment of the regulations by the Scottish Parliament, and new subsections (6) and (7) 
require the planning authority to secure that the income from fees and charges does not exceed 
the cost of performing the related functions, taking one financial year with another. 

Section 30 – Grants for advice and assistance 

175. This section enables the Scottish Ministers to make grants to those providing advice and 
assistance in relation to functions under planning legislation.  This would include, for example 
training for planners and funding to organisations involved in giving planning advice.  The 
Scottish Ministers would be able to set the terms and conditions that would apply to these grants. 

PART 9 – BUSINESS IMPROVEMENT DISTRICTS 

Section 31 – Arrangements with respect to business improvement districts 

176. Section 31 enables a local authority to make arrangements for a Business Improvement 
District (BID) in a defined area within the local authority’s boundary for the benefit of those 
identified in the BID proposals.  In practice, a local authority will be required to supply the 
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information that the persons drawing up the “BID proposals” need to identify the relevant non-
domestic properties in the area, and the level of service provision currently provided in that area. 
Section 31 also makes explicit that a BID project in a local authority area need not involve 
businesses that are within a discrete geographic area, but can consist of businesses that are linked 
thematically or that are near to one another without being wholly adjacent to each other.  

Section 32 – Joint arrangements 

177. Section 32 allows the Scottish Ministers to make regulations outlining the procedure for 
when a BID proposal covers an area lying within the boundaries of 2 or more local authorities. 

Section 33 – Additional contributions and action 

178. Section 33 allows local authorities, and any other person identified in the “BID 
arrangements”, to make voluntary financial contributions towards funding a BID project.  It also 
allows such persons and the local authority to undertake any necessary work required for BID 
projects to be carried out. 

Section 34 – Duty to comply with arrangements 

179. Section 34 places a duty on a local authority to comply with the BID arrangements, once 
these are in force. 

Section 35 – BID Revenue Account 

180. Section 35 requires a local authority to open an account which is exclusively used to hold 
all revenues pertaining to a particular BID arrangement.  It also gives the Scottish Ministers 
powers to make further provision relating to the BID account by regulations. 

Section 36 – BID proposals 

181. Subsection (1) ensures that a BID project will only go ahead if the “BID proposals” have 
been approved by a ballot of those ratepayers identified in the “BID proposals”, (where only 
ratepayers are involved), or approved by both ratepayers and other persons defined as “eligible 
persons”.  

182. Subsection (2) allows the Scottish Ministers to set out in regulations the persons who can 
draw up BID proposals, who can be consulted on the proposals, the procedures which a person 
taking forward a BID arrangement should follow when drawing up BID proposals, what should 
be outlined in the BID proposals, and when the BID arrangements would commence. 

183. Subsection (3) ensures that a ballot to approve a BID proposal cannot take place unless 
the persons who drew up the proposals can demonstrate in an appropriate way to the local 
authority that the proposals are supported by at least 5% of those ratepayers who are entitled to 
vote, and that those procedures are conducted in a timely fashion.  
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Section 36A – Entitlement to vote in ballot 

184.      New section 36A sets out how entitlement to vote on a BID is determined.   

185.    Subsection (2) requires the BID proposer to provide a statement to the local authority 
that lists all those who will be eligible to participate in the BID ballot. 

186.   Subsections (4) and (5) provide that those eligible to vote  are either the eligible 
ratepayers of the properties in the BID area, or where the proposer for the BID so states, both the 
eligible ratepayers and other eligible persons, as defined.    The BID proposer has the option not 
to seek the involvement of these other eligible persons, so only ratepayers would be involved. 
There is also the option to state that only persons in respect of particular property descriptions 
are involved, for example, all retail shops. 

187.   Subsection (8) allows Ministers to alter, by regulations, who apart from eligible 
ratepayers are eligible to vote. 

188.   Where other persons apart from ratepayers are involved, section 36A requires that they 
are initially a tenant with a lease which has at least 5 years left to run.  The “eligible tenant” will 
be the first tenant up the chain, but not being the ratepayer, because these are mutually exclusive 
categories.  2 votes can still, on the new amendments, be allocated to the tenant/ratepayer.   If 
there are no such tenants, then the real owner, being simply the person with right to the property, 
will be included.  The owner for these purposes will include a heritable creditor (secured lender) 
in possession of a property.   

Section 37 – Approval in ballot 

189. This section sets out the conditions that must be met before a BID ballot can be regarded 
as approved. It also states that the rateable value of the lands and heritages identified in the BID 
proposals is as shown on the valuation roll on the day of the ballot. The conditions are: 

(a) The majority of those who vote, vote in favour of the BID proposal; 

(b) At least 25% of those entitled to vote have done so; 

(c) Those who vote in favour represent a greater aggregate rateable value than those 
who vote against; 

(d) At least 25% of the eligible rateable value in the defined BID area is represented 
by those who have voted. 

190. Subsections (8A) and (8B) operate in the circumstance when a BID proposal states that 
both ratepayers and other eligible tenants or owners in the BID area will be entitled to vote and 
be involved in the arrangements.  It does not apply where only ratepayers are involved.  One 
condition of a vote to approve BID arrangements is that the aggregate of the rateable values of 
the properties in respect of which a person voting has voted in favour must exceed the 
corresponding aggregate voting against. Where both ratepayers and other persons are involved in 
voting, this rateable value element for a property will be distributed between the ratepayer and 
the other person entitled to vote. In subsection (8A) Scottish Ministers may by regulations define 
how the rateable value element of voting will be distributed between ratepayers and the other 
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person entitled to vote.  Alternatively, subsection (8B) enables the BID proposers to declare 
within the BID proposals the appropriate percentage allocation of Rateable Value between 
ratepayers and other persons voting.   

Section 38 – Approval in ballot – alternative conditions 

191. This section allows those who have drawn up BID proposals to set a higher margin of 
either rateable value, or numbers voting, or both, before a BID ballot can be taken as approved.  
In addition, the BID Board’s proposals submitted to the local authority are required to state 
whether the alternative voting conditions will apply, so that a greater majority will be required, 
either of the number of persons voting, or of the rateable value element of the vote.  

Section 39 – Power of veto 

192. This section requires the local authority to notify the BID proposers whether or not they 
will use their veto, and to provide reasons for that decision, including where the veto has not 
been applied. Subsection (2B) describes those circumstances in which a veto may be exercised 
by the local authority, such as conflict with a strategic development plan of a local authority, and 
subsection (2C) explains that Ministers may add to or remove those circumstances by 
regulations. Where the veto is applied, the ballot will not take place. Local authorities are also 
required to inform the person drawing up the BID proposals that they have a right of appeal 
against the veto to the Scottish Ministers. They must also notify them of the details of that right 
of appeal.    A copy of this notification must be sent to the Scottish Ministers.  

Section 40 – Appeal against veto 

193. This section allows any person who would have been entitled to vote in the BID ballot to 
appeal to the Scottish Ministers against a local authority’s decision to veto BID proposals.  
Ministers will be able to make further provision via regulations as to the process behind an 
appeal. 

Section 41 – Commencement of BID arrangements 

194. This section provides for the BID arrangements to come into force on the day detailed in 
the BID proposals.  It also places a duty on the local authority to ensure the BID arrangements 
commence on the relevant day. 

Section 42 – Duration of BID arrangements etc. 

195. This section sets a maximum time limit for BID projects of 5 years.  It also provides for 
BID arrangements to be renewed but only where a further ballot is approved under the same 
conditions as outlined in section 37. 

196. This section also allows the Scottish Ministers to make regulations setting out the 
procedure for the alteration and termination of BID arrangements. 
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Section 43 – Regulations about ballots 

197. This section allows the Scottish Ministers to make regulations governing the ballot 
process, particularly, but not exclusively, in relation to: 

(a) the timing of ballots, 

(b) the non-domestic ratepayers entitled to vote in a ballot, 

(c) the question to be asked in a ballot, 

(d) the form that ballots may take, 

(e) the persons who are to hold ballots, 

(f) the conduct of ballots, 

(g) allowing Ministers to declare ballots void in cases of material irregularity, 

(h) enabling a local authority to recover the costs of a ballot 

198. Subsection (2)(b) of section 43 is a result of new section 36(A)  (entitlement to vote).  In 
subsection (3) of that Section, a BID proposal may state that only eligible persons in respect of 
properties of a particular description will be involved in the BID.  As a result of that, regulations 
under the Bill will not require to provide for the types of ratepayers entitled to vote.  Subsection 
(2)(b), however, allows for regulations to make particular provision for the persons entitled to 
vote in a ballot to alter or renew BID arrangements.  

199.   Subsection (4) defines a ballot for the purposes of the section, but this now requires to 
except where a ballot renewing or altering BIDS arrangements is particularly dealt with in 
section 43(2)(b) (persons entitled to vote in a ballot).  

Section 44 – Further provisions as to regulations under Part 9 

200. This section provides that any regulations made under Part 9 are subject to negative 
resolution procedure in the Parliament. 

Section 45 – Crown application of Part 9 

201. This section binds the Crown. 

Section 46 – Interpretation of Part 9 

202. This section defines certain terms included in the Part 9 provisions relating to BIDs. 

PART 10 – MISCELLANEOUS AND GENERAL PROVISIONS 

Section 46A – National Scenic Areas 

203. This section allows Ministers to designate an area as a National Scenic Area by direction, 
and to vary or revoke the designation. It also enables Scottish Ministers to issue guidance for the 
purpose of this section to which planning authorities must have regard.  In deciding whether to 
designate an area as an National Scenic Area, Ministers will take account of whether the area is 
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of outstanding natural beauty and the amenity of the area.  It also allows Ministers to make 
regulations as to: 

(a) the form of direction; 

(b) the manner in which a National Scenic Area is to be described in such direction; 

(c) the publicity to be given to any such direction, and  

(d) other procedural matters in connection with the making such direction. 

Section 46B – Equal opportunities 

204. This section places a duty on Ministers and planning authorities to perform any functions 
that they are required or empowered to carry out under the principal Act in such a way as to 
promote equal opportunities and compliance with equal opportunity requirements. 

Section 47 – Old development plans 

205. . This section amends Schedule 1 to the 1997 Act to set out how existing development 
plans will be superseded by strategic development plans and local development plans  

Section 48 – Further amendment of the principal Act 

206. Subsection (2) adds an additional subsection to section 1 of the 1997 Act to confirm that 
section 1 is subject to the provisions of the 1997 Act and any other Act. 

207. Subsection (3) amends section 30(2) of the 1997 Act to allow the use of development 
orders to cover the allocation of developments to the different levels in the hierarchy set out in 
section 4 of this Bill. 

208. Subsection (4) adds an additional subsection to section 33 of the 1997 Act to cover the 
situation where an enforcement notice has been issued before an application for retrospective 
planning permission has been made. 

209. Subsection (5) makes a minor amendment to section 37(4) of the 1997 Act. 

210. Subsection (6) amends section 130(1)(b) of the 1997 Act to clarify that the matters it 
refers to are those referred to an enforcement notice issued under section 128(1) of the 1997 Act. 

211. Subsection (6A) amends section 135(11) of the 1997 Act to clarify that references to 
“compliance period” in new section 136A have the same meaning as references to “compliance 
period” in sections 136, 140 and 141. 

212.  Subsection (6B) amends section 156(1)(b) of the 1997 Act (right to enter without 
warrant) to extend the enforcement measures included in this section to include new section 
144A (temporary stop notices). 
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213. Subsections (7) and (8) include references to Acts of the Scottish Parliament in sections 
160(6)(c) and 216(6)(b) of the 1997 Act. 

214. Subsection (9) substitutes new wording for subsection 237(1)(a) of the 1997 Act to insert 
references to strategic development plans and local development plans planning obligations and 
good neighbour agreements into the provisions on validity.  It also updates subsection 237(3) to 
include decisions made by the Scottish Ministers on planning obligations and good neighbour 
agreements, and appeals against an enforcement notice relating to tree preservation provisions . 

215. Subsection (10) updates section 238 of the 1997 Act by inserting references to the 
strategic development plan or local development plan.  

216. Subsection (10A) amends section 242A (urgent Crown development: application) of the 
1997 Act to take account of the repeal of subsections (5) and (6) of section 46 of the 1997 Act, 
which provide for planning authorities or applicants to require a public local inquiry be held. 

217. Subsection (11) updates the references to development plans in section 255 of the 1997 
Act. 

218. Subsection (12) updates the references to development plans in section 269 of the 1997 
Act. 

219. Subsection (13) includes references to Acts of the Scottish Parliament in section 275 of 
the 1997 Act, and provides that on the first occasion that regulations are made under paragraph 
(d) of new section 7(1) of the 1997 Act, they shall be subject to affirmative procedure.  
Subsection (13) also confirms that any regulation making powers conferred by the Act includes 
those necessary for any incidental, supplemental, consequential, transitory, transitional or saving 
provision that Ministers consider necessary or expedient. 

220. Subsection (14) inserts new definitions in section 277 (interpretation) of the 1997 Act, 
and also inserts new subsection (11), which states that any reference to registering an instrument 
of other document in the Land Register of Scotland is to be construed as a reference to 
registering the information contained therein in the Register. 

221. Subsection (15) amends various references in Schedule 4 of the 1997 Act. 

222. Subsection (16) makes consequential amendments to Schedule 14 of the 1997 Act. 

Section 49 – Further amendment of the listed buildings Act 

223. Subsection (2) amends section 13 of the Planning (Listed Buildings and Conservation 
Areas)(Scotland) Act 1997 (“the listed buildings Act”) to specify that the Scottish Ministers may 
give directions to a single planning authority or to a described class of authorities as to any 
requirement to notify applications for listed building consent . 
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224. Subsection (3) amends section 69(1) of the listed buildings Act by removing the specific 
reference to conservation areas of “outstanding architectural or historic interest”.  This broadens 
the Scottish Ministers’ discretion to make grants or loans applicable to any conservation area. 

225. Subsection (4) inserts a definition into section 81 (interpretation) to extend the meaning 
of   “demolition” to include “partial demolition”. 

226. This amendment is in response to the House of Lords case of Shimizu (UK) v Westminster 
City Council (1997 1A11 ER 481) where the court decided that “demolition” meant demolition 
of a building or structure as a whole. This meant partial demolition of a building could no longer 
be regarded as “demolition” but as an “alteration”, and therefore consent under section 66(1) of 
the listed buildings Act was no longer required for partial demolition of buildings and structures 
(including gates, walls or fences) in conservation area.  By amending the scope of the definition 
of demolition, the effect of the provision will be that listed building and conservation area 
controls, where applicable, will encompass both partial and total demolition works. 

227. Subsection (5) amends section 82(1) to enable the Scottish Ministers to make regulations 
on the provision of information or evidence, for the purposes of the listed buildings Act. 

Section 50 – Repeals 

228. Section 50 indicates that the schedule to the Bill contains a list of the enactments which 
are repealed by the Act. 

Section 51 – Interpretation 

229. Section 51 defines the “principal Act” to be the Town and Country Planning (Scotland) 
Act 1997, and the “listed buildings Act” to be the Planning (Listed Buildings and Conservation 
Areas) (Scotland) Act 1997. 

Section 52 – Supplementary and consequential provisions 

230. Subsections (1) to (3) give the Scottish Ministers powers to make orders to implement 
supplementary, incidental, consequential, transitory, transitional and saving provisions, including 
the amendment or repeal of any enactment or instrument. 

231. Subsections (4) and (5) provide that any order which adds to, replaces or omits any part 
of an Act shall be subject to an affirmative resolution procedure in Parliament. Other than this, 
orders will be subject to a negative resolution procedure. 

Section 53 – Commencement 

232. Section 53 sets out the arrangements for commencement of the provisions of the Bill. 

Section 54 – Short title 

233. Section 54 gives the short title of the Act as the Planning etc. (Scotland) Act 2006. 
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SP Bill 51A–DPM 1 Session 2 (20056) 

PLANNING ETC. (SCOTLAND) BILL 
[AS AMENDED AT STAGE 2] 

——————————

REVISED MEMORANDUM ON DELEGATED POWERS 

PURPOSE 

1. This memorandum has been prepared by the Scottish Executive in accordance with Rule 
9.7.10 of the Parliament’s Standing Orders, in relation to the Planning etc. (Scotland) Bill as 
amended at Stage 2.  It describes the purpose of each of the subordinate legislation provisions in 
the Bill and outlines the reasons for seeking the proposed powers.  This memorandum should be 
read in conjunction with the Revised Explanatory Notes and the Policy Memorandum for the 
Bill.

Outline of Bill provisions 

2. The Bill will provide a mechanism for the delivery of a modernised planning system, as 
set out in the Policy Memorandum. It takes forward the commitment in A Partnership for a 
Better Scotland to improve the planning system to strengthen involvement of communities, 
speed up decisions, reflect local views better and allow quicker investment decisions. 

3. The package set out in the White Paper Modernising the Planning System (June 2005)
brings together the Scottish Executive’s final proposals for modernisation of the system in a 
single document.  The White Paper identifies elements of the modernisation package that require 
changes to primary legislation, secondary legislation, and elements that can be dealt with through 
guidance.

4. The purpose of the Bill is to amend existing planning legislation to implement the 
proposals in the White Paper Modernising the Planning System, which require changes to 
primary legislation.  It also introduces provisions to implement Business Improvement Districts 
in Scotland, as set out in A Partnership for a Better Scotland.

5. The Bill is in 10 parts and 1 schedule.  These are: 

Part 1 National Planning Framework  

Part 2 Development plans  

Part 3 Development management  
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Part 4 Enforcement  

Part 5  Trees 

Part 6 Correction of errors  

Part 7 Assessment  

Part 8 Financial provisions  

Part 9 Business improvement districts  

Part 10 Miscellaneous and general provisions  

The schedule 

Rationale for subordinate legislation 

6. The Bill contains a number of delegated powers provisions which are explained in more 
detail below.  In deciding whether these provisions should be specified on the face of the Bill or 
left to subordinate legislation, the Scottish Executive has carefully considered the importance of 
each matter against the need to: 

ensure sufficient flexibility to respond to changing circumstances and to make 
changes quickly in the light of experience without the need for primary legislation, 
and

allow detailed administrative arrangements to be kept up to date within the basic 
structures and principles set out in the primary legislation. 

7. In addition to the powers outlined below the Bill also contains a number of direction 
making powers.  It is considered that these are of an executive rather than legislative nature and 
as such they are not detailed in this memorandum. 

Delegated powers 

8. The Bill confers powers on the Scottish Ministers to make orders and regulations in 
relation to a range of matters dealt with in the Bill.  Some of the powers contained in the Bill are 
new, while others replace or update existing powers in the Town and Country Planning 
(Scotland) Act 1997 and Planning (Listed Buildings and Conservation Areas) (Scotland) Act 
1997.  The powers conferred in the Bill are mainly either of a technical and procedural nature or 
require, because of their nature, a flexible approach.  It is therefore regarded as appropriate that 
they be dealt with by subordinate legislation.  Regulations and orders under the powers described 
below are mainly subject to negative resolution procedure in the Scottish Parliament. The 
Executive has chosen this procedure where the delegated powers sought are required to prescribe 
procedural detail or other detail to supplement or update the provisions of the Bill.  With regard 
to certain powers, affirmative resolution procedure is considered to be appropriate, as explained 
below.

PART 1: NATIONAL PLANNING FRAMEWORK 

9. Section 3B requires the Scottish Ministers to lay the proposed National Planning 
Framework before the Scottish Parliament for a period of 60 days. This is not a delegated power, 
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but gives the Parliament an opportunity to make formal comments on the draft framework, and 
the Scottish Ministers are to have regard to any resolution or report of the Parliament or any of 
its committees. 

PART 2: DEVELOPMENT PLANS 

10. Due to the detailed technical and administrative nature of the material that will be 
included in the regulations for development planning and the need to have flexibility to amend 
them, it is not thought appropriate to incorporate such matters in the following sections in the 
Bill.  The regulations in Part 2 will be mainly subject to negative resolution procedure, which 
follows the procedure currently in place for regulations made under Part 2 of the 1997 Act.  This 
procedure is thought to provide the appropriate degree of parliamentary scrutiny as the 
regulations will be uncontroversial in nature and will relate to administrative and technical 
details.  We highlight for the relevant sections in Part 2 explanations of why conferring the 
power is appropriate, and reasons for selecting the Parliamentary procedure, in accordance with 
the purpose of this Memorandum as stated in paragraph 1 above.  The first set of regulations on 
matters to be set out in a strategic development plan will be subject to affirmative procedures.  
Subsequent amendments to these regulations will then be subject to negative procedures.

New section 4(1) – power to designate a group of planning authorities to prepare a strategic 
development plan. 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

11. Part 2 of the Bill replaces in their entirety the existing provisions in the 1997 Act relating 
to development planning.   

12. New sections 4 to 14 introduced by section 2 of the Bill make provision for strategic 
development plans.  New sections 15 to 20A make provisions for local development plans.  This 
removes the current two-tier development plan structure for all regions in Scotland except for 
those specified by Scottish Ministers in new section 4.  Strategic development plans will deal 
with strategic issues which cross the boundaries of the planning authorities in the regions 
designated.

13. New section 4(1) gives the Scottish Ministers powers to designate the group of planning 
authorities which is to prepare each strategic development plan. Subsection (1) sets out when the 
group is to prepare the plan and requires it to keep the plan under review.  The designated group 
of planning authorities are to work together to produce a strategic development plan.  
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New sections 7(1) and (2) – Form and content of strategic development plan 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative or negative resolution of the Scottish Parliament 

14. New section 7 of the Bill describes the form and content for strategic development plans.  
The strategic development plan is to be a statement accompanied by or including maps, diagrams 
etc. which explain and illustrate the proposals in the plan.  New section 7(1) sets out in general 
terms the primary aim of the strategic development plan and what the plan should contain.  New 
section 7(1)(d) gives Scottish Ministers the power to set out in regulations other matters that 
should be contained in the plan.  New section 7(2)(a) gives the Scottish Ministers powers to 
prescribe what maps, diagrams, illustrations that are to be accompanied with the strategic 
development plan. 

New section 8 – Preparation of the strategic development plan etc.: general 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

15. New section 8 of the Bill sets out the main sources of information to which the planning 
authority is to have regard in preparing the plan. New section 8(1)(a) requires the planning 
authority to take into account the National Planning Framework.  New section 8(1)(b) enables 
the Scottish Ministers to prescribe other information and consideration to which the planning 
authority are, to have regard.

New section 9(4) and (6) – Publication of the main issues report 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

16. The Bill makes provisions for the preparation of development plans to be focused around 
two stages: early engagement around a report on the main issues, leading to the preparation of a 
proposed plan, to which formal representations can be made.   

17. The purpose of early engagement is to draw out any alternative strategies so that they can 
be fully considered and environmentally appraised by the strategic development plan authority 
when drawing up the proposed plan.  This engagement will be centred on the main issues report.
New section 9 sets out the preparation and publication processes for a main issues report.  It is 
envisaged that the report will identify the key areas of change that will need to be addressed in 
the strategic development plan, which will include preferred general locations for development 
and the nature of those developments and any reasonable alternatives.  The report will provide 
sufficient information to ensure that local people, the development industry and other interests 
understand the strategic development plan authority’s proposals and can give meaningful 
responses to the strategic development plan authority.  New section 9(4)(c) gives Scottish 
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Ministers the powers to set out in regulations which persons will be consulted in addition to key 
agencies and neighbouring local authorities. 

18. The main issues report will be published by the strategic development plan authority.  
New section 9(6) gives Scottish Ministers the power to prescribe in regulations how the strategic 
development planning authority are to publish it. These powers are also referred to new sections 
10(1)(a), 10(6), 12A(7) and 18(1)(a).  It is envisaged that publication will be by notice advertised 
in local newspapers, copies of publications provided in the local library and also for it to be 
posted on the internet. 

New section 10(1)(d) and (7) – preparation and publication of a proposed strategic 
development plan 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

19. The strategic development plan authority (SDPA) having prepared a strategic 
development plan are to publish it and are to consult with key agencies.  New section 10(1)(d) 
gives Scottish Ministers the power to set out in regulations which other persons are to be 
consulted.

20. Following consultation, the SDPA will be required to consider all representations made to 
it and may modify the proposed SDP to take into account these representations and submit it to 
Scottish Ministers as set out in subsection (3).  The SDPA are to advertise that a plan has been 
submitted to the Scottish Ministers. Subsection (7) gives Scottish Ministers the power to 
prescribe how this is to be done.  It is envisaged that the SDPA will be required, by the 
regulations, to advertise in local newspapers, and provide copies of publications in local libraries 
and on the internet. 

New section 12 – Examination of proposed strategic development plan 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

21. At the proposed plan stage, the Scottish Ministers are, in the circumstances set out in new 
section 12(1), to appoint a person to examine the proposed plan.  This person will also assess the 
extent to which the initial consultation statement has been met or exceeded.  New section 12(1) 
gives Scottish Ministers the power to appoint a person to examine the proposed plan if there are 
representations on the plan which have not been withdrawn, where the SDPA puts forward a 
statement of alternative proposals or where they consider it appropriate to hold an examination. 

22. New section 12(3) gives Scottish Ministers the necessary powers to set out the detail of 
the procedures for the examination of the strategic development plan in regulations.  Costs of the 
examination and the necessary administration arrangements will also be set out in regulations. 

480



This document relates to the Planning etc. (Scotland) Bill as amended at Stage 2 (SP Bill 51A)

 6

New section 12A – Further provisions as regards examination under section 12(2) 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

23. New section 12A(8) states that where the plan is submitted to the Scottish Ministers in 
terms of new section 12A(5)(b)(ii) the SDPA are to advertise that this has been done.   New 
section 12A(8) enables the Scottish Ministers, to set out how this is to be done in regulations. 

New section 15 – Form and content of local development plan 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

24. New section 15 of the Bill describes the form and content for local development plans.  
The local development plan will be a spatial strategy setting out the policies and proposals for 
development and use of land in the area.   

25. New section 15(1)(a) sets out in general terms what the local development plan should 
contain.  New section 15(1)(b) gives Scottish Ministers the power to set out in regulations other 
matters that should be contained in the plan.   

26. Local development plans must contain a schedule of land ownership, listing land owned 
by the planning authority preparing the plan to which the planning authority’s policies and 
proposals as to the development and use of land relate.  Regulations under new section 15(3) 
may set out the form which the schedule of land ownership is to take.

27. New section 15(4)(a) gives the Scottish Ministers powers to prescribe what maps, 
diagrams, illustrations are to accompany the local development plan. 

New section 16 – Preparation and monitoring of local development plans 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

28. New section 16 of the Bill sets out the main sources of information on which the planning 
authority is to have regard to in preparing the plan. New section 16(2)(b) enables the Scottish 
Ministers to prescribe information and considerations to which the authority are to have regard in 
preparing a local development plan in addition to the National Planning Framework and to other 
matters they think to be relevant.  
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New section 17 – Publication of the main issues report  

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

29. New section 17 provides for the preparation and publication for a main issues report.  It is 
envisaged that the report will draw out any alternative development sites or alternative strategies 
so that they can be fully considered and environmentally appraised by the planning authority as 
the proposed plan is drawn up.  The report will provide sufficient information to ensure that local 
people, the development industry and other interests understand the planning authority’s 
proposals and can give meaningful responses to the planning authority.  In terms of new section 
17(4)(a) the planning authority are to seek the views of and have regard to views expressed by 
key agencies.   New section 17(4)(b) gives Scottish Ministers the power to set out in regulations 
which other persons are to be consulted. 

30. The main issues report will be published by the planning authority.  New section 17(6) 
gives Scottish Ministers the power to prescribe how the planning authority are to publish it.  It is 
envisaged that publication will be by notice advertised in local newspapers, copies of 
publications provided in the local library and also for it to be posted on the internet. 

New section 18 – Preparation and publication of proposed local development plan 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

31. The proposed local development plan must be published by the planning authority.  The 
planning authority will be required by new section 18(1)(d) to consult with key agencies.  New 
section 18(1)(d) gives Scottish Ministers the power to set out in regulations which other persons 
are to be consulted.  New section 18(1)(e) allows the Scottish Ministers to prescribe in 
regulations who is to be given notice and the form which the notice is to take.

32. Subsection (3B) gives Scottish Ministers powers to set out in regulations the kinds of 
modification to a proposed local development plan that will require a second round of neighbour 
notification to take place before the examination of a local development plan. 

33. Following consultation, the planning authority will be required to consider all 
representations made to it and may modify the proposed local development plan to take into 
account these representations and submit it to Scottish Ministers as set out in subsection (3).  If 
major amendments are required, then the planning authority are required to publish a new 
proposed plan, carry out further consultation and publish it as prescribed under new section 
17(6), as referred to in new section 18(1)(a).  The plan will be published with a report on the 
consultation statement.  

34. New section 18(3A)(b) gives Scottish Ministers the power to prescribe how the plan is to 
be published.  It is envisaged that the planning authority will be required, by regulations, to 
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advertise in local newspapers and on the internet, with publications also available in local 
libraries. This power is also referred to in new section 19A(7). 

New section 19 – Examination of proposed local development plan 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

35. Where there are outstanding objections to the proposed local development plan which 
were not taken account of in the preparation of the plan, an examination of the plan will be held 
in terms of new section 19 by a person appointed by the Scottish Ministers.  The details of the 
procedures for the examination will be set out in regulations made by the Scottish Ministers 
under new section 19(5). 

36. Following the examination, the planning authority will then publish a statement of any 
modifications made, together with the proposed plan as modified.  New section 19(10)(a)(i) 
gives the Scottish Ministers powers to set out the grounds on which planning authorities can 
decline to make such modifications.  The method of publication will be set out in regulations and 
new section 19(10)(b) gives the Scottish Ministers the regulation making  power to do this. 

New section 19A – Further provision as regards examination under section 19(4) 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

37. Where the person appointed to conduct the examination finds that appropriate 
consultation was not carried out, the appointed person may recommend that additional steps are 
taken.  Having undertaken additional consultation the planning authority are to submit the plan to 
the Scottish Ministers.  New section 19A(8) requires the planning authority to advertise that the 
plan has been submitted and gives the Scottish Ministers the power to prescribe in regulation 
how this is to be done.

New section 20B – Development plan schemes 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

38. Every strategic development planning authority and local development planning authority 
is required to prepare a development plan scheme.  New section 20B of the Bill requires the 
authority to prepare a development plan scheme and subsection (5) gives the Scottish Ministers 
regulation making powers to set out the details to be included in the scheme and the procedures 
for preparing and adopting it. 
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New section 21 – Action programmes 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

39. Every strategic development planning authority and local development planning authority 
is required to prepare and publish an action programme for each development plan.  The action 
programme will be plan specific, and will relate to both strategic development plans and local 
development plans.   In preparing an action programme the planning authority are to seek the 
views of key agencies.  New section 21(3)(b) enables the Scottish Ministers to prescribe in 
regulations other persons whose views are to be sought. New section 21(7) gives Scottish 
Ministers regulation making powers to set out the form of the and content of the action 
programme and the procedures for preparing and adopting it.

New section 22 – Supplementary guidance 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

40. Supplementary guidance is intended to provide detailed guidance on a particular aspect or 
policy contained in a local development plan.  It should be more detailed, more focused and 
more relevant to specific local circumstances than the general content of a local development 
plan.  Supplementary guidance will be subject to public consultation. New section 22(2) gives 
Scottish Ministers regulation making powers to set out the procedure for the adoption of 
supplementary guidance in secondary legislation, as well as the topics that may be covered in 
supplementary guidance. 

New section 23D – Meaning of “key agency” 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

41. Key agencies will be engaged in various stages of the development plan process.  This 
section gives Scottish Ministers powers to prescribe in regulations who the key agencies are. Key 
agencies are likely to include Scottish Natural Heritage, the Scottish Environment Protection 
Agency and Local Enterprise Companies. 
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PART 3: DEVELOPMENT MANAGEMENT 

Section 3 – Meaning of “development” 

Power conferred on:  Scottish Ministers 
Power exercisable by: development order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

42. Section 3(1) inserts new provisions in section 26 of the 1997 Act.  Section 26(2) of the 
1997 Act sets out those operations or uses of land which do not constitute development of the 
land.  In subsection 3(1)(a), new section 26(2AA) of the 1997 Act gives the Scottish Ministers 
the power to set out in a development order the circumstances in which subsection (2) does not 
apply, where such operations would increase the total internal floor area of a building. The extent 
of such an increase can also be set out in the order, which under new section 26(2AB) of the 
1997 Act can make different provisions for different purposes. In effect, this gives Ministers the 
ability to control developments which increase the internal floor areas of existing buildings, in 
respect that such operations will become “development”.  

43. This provision will allow Ministers to set out in detail the categories of internal 
alterations which are to be brought within planning control, and this is thought to be more 
appropriate to be in a development order than on the face of the Bill.  The power is subject to 
negative resolution procedure. Given the detailed nature of these provisions this is thought to be 
appropriate.

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

44. Section 3(1)(c) gives the Scottish Ministers the power to make provisions in an order 
relating to planning controls over marine fish farms. New subsection (6C) contains a general 
power in relation to subsection 26(6) of the 1997 Act, which can be extended by direction under 
new subsection (6E) to apply to National Park authorities. New subsection (6G) requires the 
Scottish Ministers to consult every planning authority, SEPA and other  persons as they see fit 
before making such an order. New subsection (6H) sets out the range of things that an order 
under this subsection can do. 

45. This provision will allow Ministers to set out in detail the operational details of the 
application of planning controls to marine fish farming, and this is thought to be more 
appropriate to be in regulations than on the face of the Bill.  As an order under subsection (6C) 
may modify any enactment, instrument or document, it is thought appropriate for it to be subject 
to affirmative resolution procedure.  

485



This document relates to the Planning etc. (Scotland) Bill as amended at Stage 2 (SP Bill 51A)

 11

Section 4 – Hierarchy of developments for purposes of development management etc. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

46. New section 26A of the 1997 Act, inserted by section 4(2) requires the Scottish Ministers 
to describe in regulations classes of development other than national developments which are 
then assigned to be either major or local developments. Subsection (4) allows different provision 
to be made for different areas.  

47. The categories set out in subsection (1) will determine how the planning authority deal 
with the applications in each class. This provision will allow Ministers to set out in detail how 
the categories are to apply to applications for planning consent, and this is thought to be more 
appropriate to be in regulations than on the face of the Bill, as further adjustments to the 
hierarchy can easily be made if necessary.  The power is subject to negative resolution 
procedure. Given the detailed nature of these provisions this is thought to be appropriate.

Section 5 – Initiation and completion of development 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations or a development order made by statutory 

instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

48. Section 27A requires a person who intends to carry out development to provide the 
planning authority with a Notification of Initiation of Development (NID).  The NID will inform 
the planning authority (PA) of the date on which development will commence.  It is to be 
submitted after planning permission has been granted and before development has commenced.  
Regulations under new section 27A(1) may prescribe further information to be included in the 
NID.

49. Section 27C requires developers to display certain information on-site once planning 
permission has been granted and development is underway.  Subsection (1) and (2) allow for 
Scottish Ministers to set out in regulations the exact nature of the information to be displayed 
and how and where it will be displayed.  It is intended that the notices will be used to provide 
information to the public about the development and provide contact details to allow them to 
obtain further information or to report perceived breaches of planning control.   

50. The Executive has chosen to delegate these powers, which are subject to negative 
resolution procedure. Given the detailed technical nature of these provisions this is thought to be 
appropriate.
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Section 6 – Applications for planning permission and certain consents 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations or a development order made by statutory 

instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

51. Section 6(1) inserts a new section 32 in the 1997 Act. Under new section 32(1), 
regulations or a development order may set out how applications for planning permission are to 
be made, and new section 32(2) lists the types of provision in relation to planning applications 
that the regulations or order may cover. New section 32(3) states that the regulations or order 
must require that specified applications are accompanied by statements on access for the 
disabled, and, where compliance is required with section 35B, a pre-application consultation 
report.

52. Section 6(2) further qualifies the existing regulation making power in section 182 of the 
1997 Act in relation to applications for consent to display advertisements, by listing the types of 
provision in relation to such applications that the regulations may cover.   

53. Section 6(3) further qualifies the existing regulation making powers in section 9 of the 
listed buildings Act by amending the types of provision that the regulations may cover, and 
introduces a requirement that specified applications are to be accompanied by statements on 
access for the disabled.  

54. These powers will allow Ministers to set out in detail how applications for planning 
consent are to be made, and it is thought that this is more appropriate for regulations or a 
development order than on the face of the Bill. Details of the form and manner of applications, 
and materials accompanying applications, may also be subject to changes over time.   The power 
is subject to negative resolution procedure. Given the detailed nature of these provisions this is 
thought to be appropriate. 

Section 7 – Variation of planning applications 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations or a development order made by statutory 

instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

55. Section 7 inserts two new sections, 32A and 32B, into the 1997 Act concerning the 
variation of planning applications. Section 32A(3) allows Ministers to make provision as to the 
period within which, the circumstances in which and the procedures in accordance with which an 
application to a planning authority may be varied. Section 32B(3) allows for similar provisions 
to be made in relation to applications referred to the Scottish Ministers under section 46 of the 
1997 Act. 

56. These powers will allow Ministers to set out in detail how applications for planning 
consent are to be varied, and it is thought that this is better set out in regulations than on the face 
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of the Bill.  The power is subject to negative resolution procedure. Given the detailed nature of 
these provisions this is thought to be appropriate. 

Section 9 – Publicity for applications 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations or a development order made by statutory 

instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

57. Section 9 amends section 34 of the 1997 Act to transfer to planning authorities the 
responsibility for notification of applications to neighbours and other persons. Section 34(1) 
allows Ministers to prescribe the persons to whom notification shall be given, the manner in 
which it is to be done, the period for which it is to be done and the number of occasions on 
which it is to be done.   Planning authorities are required to notify applications, whether 
applications generally or such classes of application as may be prescribed under section 34(3). 
Section 34(4) and (5) also set out further powers to allow Ministers to prescribe further detail in 
regulations.

58. These powers will allow Ministers to set out in detail how neighbour notification is to be 
carried out, and it is thought that this is more appropriate to be set out in regulations or order, 
than on the face of the Bill. These details of persons requiring to be notified and the manner of 
notification could also be subject to changes over time.  The power is subject to negative 
resolution procedure. Given the detailed nature of these provisions this is thought to be 
appropriate.

Section 10 – Pre-application consultation 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

59. Section 10 inserts three new sections, 35A, 35B and 35C, into the 1997 Act, which 
contain provisions relating to pre-application consultations. New section 35A allows Ministers to 
prescribe classes of developments which are to be subject to pre-application consultation. 
Subsection (2) allows different provision to be made for different cases or classes of case for 
different areas. The regulations may also provide that subsections (3) and (5) to (9) of section 
35A, which relate to the duty of planning authorities to state whether a development is covered 
by subsection 35A(1), do not apply to either a class or aspects of a class of development. 

60. New section 35A(5) enables the Scottish Ministers to prescribe the form of notice by 
which a prospective applicant for planning permission may require the planning authority to state 
whether or not a particular development falls within the class of development prescribed under 
section 35A(1).  New section 35A(7) places a duty on the planning authority to respond to an 
applicants “proposal of application notice” within 21 days or as otherwise prescribed in 
regulations or development order. 
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61. Regulations under new section 35B(4) and (5) may prescribe the form and content of a 
proposal of application notice, and may also specify to whom the notice is to be given, who is to 
be consulted about the application and what form the consultation is to take.

62. Regulations under new section 35C allow the form of the pre-consultation report to be 
prescribed.

63. These powers will allow Ministers to set out in detail how pre-application consultation is 
to be carried out, and it is thought that this is better set out in regulations than on the face of the 
Bill.  The power is subject to negative resolution procedure. Given the detailed nature of these 
provisions this is thought to be appropriate. The power to vary the time period set out in new 
section 35A(7) can only make minor changes to primary legislation.  

Section 11 – Public availability of information as to how planning applications have been 
dealt with 

64. Section 11 amends and extends the regulation making powers in section 36(1) of the 
1997 Act, which relate to the content of the planning register. This has the effect of including 
information on variation of applications and planning obligations. The detailed nature of the 
provision made under the existing power means that negative procedure is appropriate, and none 
of the adjustments made change that. 

Section 12 – Keeping and publication of lists of applications 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations or a development order made by statutory 

instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

65. Section 12 inserts a new section 36A into the 1997 Act concerning lists of applications 
which are to be kept by planning authorities. Regulations or a development order may prescribe 
the manner of keeping such a list, the interval at which the list is to be revised, the intervals at 
which the list is to be advertised by the planning authority in a local newspaper, and how any 
costs incurred by the authority are to be recovered from applicants.  They also set out the manner 
in which they are to publish the revised list. 

66. These powers will allow Ministers to set out in regulations or development order the 
details of how such lists are to be kept and publicised, and it is thought that this is appropriate to 
be set out in regulations or an order rather than on the face of the Bill.  The power is subject to 
negative resolution procedure. Given the detailed nature of these provisions this is thought to be 
appropriate.
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Section 13 – Pre-determination hearings 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations or a development order made by statutory 

instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

67. Section 13 inserts a new section 38A into the 1997 Act concerning pre-determination 
hearings. Regulations or a development order under new section 38A(1) may prescribe classes of 
developments for which planning authorities are required to hold such hearings. A planning 
authority may also choose to hold a pre-determination hearing for any development not covered 
by the regulations or development order.  

68. These powers will allow Ministers to set out the detail of  the classes of development that 
will be covered by these provisions, and the persons who will be given an opportunity of 
appearing before and being heard by a committee of the authority. It is thought that this is 
appropriate for regulations or development order.  Types of development may also be subject to 
change in future.  The power is subject to negative resolution procedure. Given the detailed 
nature of these provisions this is thought to be appropriate. 

Section 15 – Manner in which applications for planning permission are dealt with etc. 

69. Section 15 amends and extends the powers to make regulations or a development order in 
section 43 of the 1997 Act, which relate to the manner in which applications for planning 
permission are dealt with by planning authorities. It has the effect of giving the Scottish 
Ministers powers to give directions to the planning authority requiring them to consider 
imposing conditions in planning consents. It also gives planning authorities additional powers to 
require additional information from an applicant. These regulations, made under section 43 of 
the 1997 Act, are subject to negative resolution procedure. 

Section 16 – Local developments: schemes of delegation 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

70. Section 16 inserts a new section 43A into the 1997 Act concerning schemes of delegation 
within planning authorities. Regulations under new section 43A(1) and (3) may make provision 
as to the form and content, and the procedures for preparing and adopting a scheme of 
delegation, and the intervals at which it is to be prepared.

71. These powers will allow Ministers to set out in detail how schemes of delegation are to 
operate, and it is thought that this is better set out in regulations than on the face of the Bill.  The 
power is subject to negative resolution procedure. Given the detailed nature of these provisions 
this is thought to be appropriate. 
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Power conferred on:  Scottish Ministers 
Power exercisable by: regulations or a development order made by statutory 

instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

72. Section 43A(9) and (11) gives the Scottish Ministers power to make regulations or a 
development order setting out the form and content of any review of a decision carried out by 
virtue of section 43A(7). They may make different provision for different cases or classes of 
case, or for different stages of a case, and in relation to oral or written submissions and 
documents in support of such submissions, and set time limits within which the review is to be 
carried out. Under section 43A(7)(c), the Scottish Ministers may prescribe the period within 
which the appointed person is to determine an application.

73. Subsections (10) and (10A) enable the regulations governing local reviews to include 
provisions for setting time limits both for requesting and for dealing with a review and for the 
planning authority to set out the terms of its decision on the review.

74. Section 43A(14) enables the Scottish Ministers to prescribe the period in which a review 
is to take place failing which an appeal can be made to the Scottish Ministers. 

75. These powers will allow Ministers to set out in detail how reviews of decisions taken by 
officials under a scheme of delegation are to be carried out, and it is thought that this is better set 
out in regulations than on the face of the Bill.  The power is subject to negative resolution 
procedure. Given the detailed nature of these provisions this is thought to be appropriate. 

Section 18 – Appeals etc. 

76. Section 18 amends sections 47, 237, 239 and 267 of the 1997 Act in relation to appeals 
and associated matters. Subsections (5)(a) and  (5)(b) amends the regulation making powers in 
section 267(1) of the 1997 Act, by allowing that regulations may make different  provision for 
different cases or classes of case, may make different provision for different stages of a case as 
regards the manner in which an appeal or application is to be conducted, and may make 
provision in relation to oral or written submissions and documents in support of such 
submissions. These powers are subject to negative resolution procedure. 

Section 22 – Planning obligations 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

77. Section 22 inserts into the 1997 Act sections 75 to 75C which replace the existing section 
75 provisions covering planning agreements. Under section 75A(5) the planning authority are to 
give notice of their determination of an application for modification or discharge of an obligation 
to the applicant within such a period as is prescribed by regulations. 

78. Under section 75A(9) regulations may make provision in relation to applications to a 
planning authority for modification or discharge of a planning obligation. The regulations may 
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provide for the form and content of such an application, the publication of a notice of any such 
application, procedures for considering any representations made with respect to any such 
application and the form and content of any notice of determination issued by the planning 
authority.

79. Under section 75B(3) any appeal under section 75B(1) (against action of a planning 
authority) is to be made by notice served within such a period and in such manner as may be 
prescribed by regulations. 

80. Under section 75B(5) the Scottish Ministers are to give notice of their determination to 
the applicant within such period as is prescribed by regulations. 

81. Under section 75B(9) regulations may make provision for the form and content of any 
notice of appeal and for the form and content of any notice of determination issued by the 
Scottish Ministers. 

82. These powers will allow Ministers to set out in detail how applications for modification 
or discharge of obligations, and appeals against decisions of planning authorities are to be 
handled, and it is thought that these matters are better set out in regulations than on the face of 
the Bill.  The power is subject to negative resolution procedure. Given the detailed nature of 
these provisions this is thought to be appropriate. 

Section 23 – Good neighbour agreements 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

83. Section 23 inserts into the 1997 Act sections 75D to 75G which set out provisions for good 
neighbour agreements. Section 75E provides for the modification or discharge of a good 
neighbour agreement.  Under section 75E(5) the planning authority are to give notice of their 
determination of an application for modification or discharge of an obligation under a good 
neighbour agreement to the applicant within such a period as is prescribed by regulations made 
by the Scottish Ministers. 

84. Under section 75E(8) the Scottish Ministers may by regulations make provision in 
relation to applications to a planning authority for modification or discharge of an obligation 
under a good neighbour agreement. The regulations may provide for the form and content of 
such an application, the publication of a notice of any such application, procedures for 
considering any representations made with respect to any such application and the form and 
content of any notice of determination issued by the planning authority. 

85. Under section 75F(3) any appeal under section 75F(1) (against action of a planning 
authority) is to be made by notice served within such a period and in such manner as may be 
prescribed by regulations. 

86. Under section 75F(5) the Scottish Ministers are to give notice of their determination to 
the applicant within such period as is prescribed by regulations. 
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87. Under section 75F(9) regulations may make provision for the form and content of a 
notice of appeal, and for the form and content of any notice of determination issued by the 
Scottish Ministers. 

88. These powers will allow Ministers to set out in detail how applications for modification 
or discharge of obligations under good neighbour agreements, and appeals against decisions of 
the Scottish Ministers, are to be handled, and it is thought that these matters are better set out in 
regulations than on the face of the Bill.  The power is subject to negative resolution procedure. 
Given the detailed nature of these provisions this is thought to be appropriate. 

PART 4: ENFORCEMENT 

Section 23A – Fixed penalty notices 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

89. New section 23A introduces powers to allow a planning authority to allow a planning 
authority to issue a fixed penalty notice where a developer has failed to comply with either an 
enforcement notice or a breach of condition notice.  Sections 136A(4) and 145A(4) will allow 
Scottish Ministers to set out in regulations the amount of the fixed penalty.  They will also (in 
terms of sections 136A(11) and 145A(11)) allow Ministers to make different provision for 
different cases. 

90. The Executive has chosen to delegate these powers, which are subject to negative 
resolution procedure. Given the detailed technical nature of these provisions this is thought to be 
appropriate.

Section 24 – Temporary stop notices 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

91. Section 24 inserts new section 144B(1) which sets out that a temporary stop notice does 
not prohibit certain uses or activities as  may be prescribed by regulations. These powers will 
allow Ministers to set out in detail which uses and activities are exempt from being subject to 
temporary stop notices, and it is thought that this is better set out in regulations than on the face 
of the Bill.  The power is subject to negative resolution procedure. Given the detailed nature of 
these provisions this is thought to be appropriate. 
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PART 5: TREES 

Section 26 – Tree preservation orders 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

92. Section 26 amends the existing provision in the 1997 Act in relation to trees. Subsection 
(2) inserts a new subsection 160(8) into the 1997 Act to give the Scottish Ministers powers to 
make regulations concerning applications for consent under tree preservation orders.  If granted, 
the applicant will be able to carry out work on protected trees in accordance with the consent. 

93. These powers will allow Ministers to set out in detail the form and manner of such an 
application, what is to be included and what other documents etc. are to accompany the 
application. It is thought that this is better set out in regulations than on the face of the Bill.  The 
power is subject to negative resolution procedure. Given the detailed nature of these provisions 
this is thought to be appropriate. 

PART 6: CORRECTION OF ERRORS 

Section 27 – Correction of errors 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

94. Section 27 inserts new sections 241A to 241D. These provisions allow certain errors in 
decisions to be corrected and correction notices to be issued.  Section 241B(2) sets out who must 
be given a correction notice. Under section 241B(3) the Scottish Ministers  may by order specify 
any other person or description of person to whom the correction notice must be given.

95. Section 241D(3)(f) enables the Scottish Ministers to add to the category of decisions 
which may be corrected under the new provisions by order.  Where this is done the Scottish 
Ministers must also by an order made under section 241C(6) make provision for questioning the 
validity of the notice which corresponds to the provisions of section 239 of the principal Act, 
section 58 of the listed buildings Act and section 20 of the Planning (Hazardous Substances) 
(Scotland) Act.  This in effect means that the Scottish Ministers must provide similar provision 
as regards the correction notice for the additional category of decision as section 241C already 
does for those decisions described in section 241D(3). 

96. These powers will allow Ministers to set out in detail certain aspects of the procedure for 
correcting errors, and it is thought that this is better set out in regulations than on the face of the 
Bill.  The power is subject to negative resolution procedure. Given the detailed nature of these 
provisions this is thought to be appropriate. 
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PART 8: FINANCIAL PROVISIONS 

Section 29 – Fees and charges 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative/negative resolution of the Scottish Parliament 

97. Section 29 amends section 252 of the 1997 Act relating to fees and charges. Under new 
sections 252(1) and (1A) the Scottish Ministers may make regulations concerning the payment of 
a charge or fee to a planning authority for the performance by the authority of any of its 
functions, or anything it does in support of the performance of any such function. The 
regulations may also specify the person by whom the charge or fee is to be paid, how it is to be 
calculated, and who is to make the calculation. They may also make different provisions for 
different classes of case, specify when no charge or fee is to be made, and in what circumstances 
a charge or fee can be transferred from one planning authority to another. 

98. Under section 252(1B), different provisions may be made according to whether an 
application is made before or after the carrying out of the development to which it relates. This 
will allow authorities to make higher charges for retrospective applications. 

99. These powers will allow Ministers to set out in detail how the new system of fees and 
charges is to operate, and it is thought that this is appropriate to set out in regulations, rather  
than on the face of the Bill. The details of the current system of fees for planning applications are 
set out in The Town and Country Planning (Fees for Applications and Deemed Applications) 
(Scotland) Regulations 2004.  Section 252(4) and (5) set out that regulations are subject to draft 
affirmative procedure, unless they consist of indexed increases to fees or charges, or specify the 
person by whom a calculation of fees or charges is to be made, when negative procedure will 
apply.  Given the importance of these regulations, which determine what charges or fees 
applicants for planning consent are required to pay, it is thought to be appropriate that any 
significant changes should be subject to formal Parliamentary approval.   

PART 9: BUSINESS IMPROVEMENT DISTRICTS 

100. Under section 44, all regulation making powers in Part 9 of the Bill are subject to 
negative resolution procedure. Given the nature of these provisions that would be in regulations 
to specify the details of proposed business improvement district proposals and arrangements, this 
is thought to be appropriate. 

Section 32 – Joint arrangements 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

101. Section 32 allows the Scottish Ministers to make provision in regulations to enable two or 
more local authorities to make business improvement district (BID) arrangements relating to a 
business improvement district which is shared between them.  
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102. These powers will allow Ministers to set out in detail how two or more authorities are to 
co-operate in relation to setting up BIDs, and it is thought that this is appropriate to set out in 
regulations, rather than on the face of the Bill.  The details of particular authorities to be involved 
in particular BID arrangements will not be known until after the passage of the Bill. Under 
section 44, as above, all powers in this Part are subject to negative resolution procedure. 
Although the powers in section 32(1) allow the Scottish Ministers to amend any provision in Part 
9, the scope of any such amendment is limited to matters relating to the implementation of joint 
arrangements.  

Section 35 – BID Revenue Account 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Section 35(4) provides that the Scottish Ministers may by regulations made by statutory 
instrument make further provision in relation to the BID Revenue Account , and it is thought that 
this is better set out in regulations than on the face of the Bill.  Under section 44, as above, all 
powers in this Part are subject to negative resolution procedure.

Section 36 – BID proposals  

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

103. Section 36(2) allows the Scottish Ministers to make provision in regulations as to who 
may draw up BID proposals, what procedures are to be followed, what matters are to be included 
and the date for the coming into force of the BID arrangements. 

104. These powers will allow Ministers to set out  the  detail of how BID proposals  are to be 
drawn up, and it is thought that this is appropriate to  set out in regulations., because these are 
procedural matters.  Under section 44, all powers in this Part are subject to negative resolution 
procedure.  They also allow for regulations to make provision for the procedures and timing 
required for councils to be satisfied that there is at least 5 per cent support of those entitled to 
vote, to enable a ballot to proceed as set out in section 36(3). 

105. Under section 44, all powers in the Part are subject to negative resolution procedure.

Section 36A – Entitlement to vote in ballot 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

106. Section 36A sets out how entitlement to vote on a BID is determined.  Subsection (8) 
gives Scottish Ministers the power to alter, by regulations, who apart from ratepayers are eligible 
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to vote.  Such persons are defined in subsection (5) as the eligible tenant or owner of relevant 
property, and not subject to the non-domestic rate.   

107. The Executive has chosen to delegate these powers, which are subject to negative 
resolution procedure. Given the detailed technical nature of these provisions this is thought to be 
appropriate.

Section 37 – Approval in ballot 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

108. This section sets out the voting mechanism for BIDs.  It sets out a flexible position, given 
the complexities of this, whereby the regulation making powers under subsection (8A) can allow 
the BID proposal to specify this division of the rateable value voting element for the property.  It 
is envisaged this will take into account, in the particular circumstances of the BID, the respective 
benefits that ratepayers and tenants will receive from a project, and accordingly the respective 
amount of levy each will pay.  Alternatively, the regulations may prescribe how the rateable 
value element of voting will be distributed between the ratepayer and the other person. 

109. The Executive has chosen to delegate these powers, which are subject to negative 
resolution procedure. Given the detailed technical nature of these provisions this is thought to be 
appropriate.

Section 39 – Power of veto 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

110. Section 39 requires that prior to a ballot being held the local authority must issue notice 
to the BID proposers and Scottish Ministers whether or not their veto will be used and describes 
the circumstances in which the veto may be applied.  Subsection (2) gives Scottish Minister the 
power to prescribe through regulation the date in advance of ballot by which the veto whould be 
exercised.

111. The circumstances in which a veto can be used include any conflict with existing 
structure, local or strategic development plans or published policies of the authority or where a 
significantly disproportionate financial burden may be incurred by particular persons.  Ministers 
will be able to add to, or amend, these circumstances by statutory instrument under subsection 
(2C).

112. Section 39(4) provides that in deciding whether to exercise the veto, the local authority 
are to have regard to such matters as may be prescribed. 
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113. These powers will allow Ministers to set out in detail the matters local authorities have to 
consider in relation to any veto of a BID proposal. It is thought that this is appropriate to set out 
in regulations. Such matters may be dependent on the nature of BID proposals, which themselves 
may change over time. Under section 44, all powers in this Part are subject to negative resolution 
procedure.

Section 40 – Appeal against veto 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

114. Section 40(2) gives the Scottish Ministers powers to make regulations relating to appeals, 
which may include provision as to when and how an appeal is to be made, the procedure to be 
followed, and the matters which are to be taken into account in deciding whether to allow an 
appeal.

115. These powers will allow Ministers to set out in detail how appeals against vetoes are to 
be handled, and it is thought that this is appropriate for regulations rather than on the face of the 
Bill.  Under section 44, as above, all powers in this Part are subject to negative resolution 
procedure.

Section 42 – Duration of BID arrangements etc 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

116. Section 42(4) gives the Scottish Ministers powers to make regulations relating to the 
alteration and termination of BID arrangements, which can also prevent or restrict the alteration 
or early termination of BID arrangements. These are detailed powers, and it is thought that this is 
better set out in regulations than on the face of the Bill.  Under section 44, as above, all powers 
in this Part are subject to negative resolution procedure.

Section 43 – Regulations about ballots 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

117. Section 43 gives the Scottish Ministers powers to make regulations relating to ballots. 
This includes provision as to the timing of ballots, which non-domestic ratepayers are entitled to 
vote, the question to be asked, the form of the ballots, who is to hold the ballots and their 
conduct. Ministers also have powers to declare ballots void in cases of material irregularity, and 
local authorities can recover the costs of a ballot from the persons who are prescribed in the 
regulations.
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118. These powers will allow Ministers to set out in detail how ballots are to be conducted, 
and it is thought that this is appropriate to set out in regulations rather than on the face of the 
Bill.  Under section 44, as above, all powers in this Part are subject to negative resolution 
procedure.

PART 10: MISCELLANEOUS AND GENERAL PROVISIONS 

Section 46A – National Scenic Areas 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

119. Section 263A provides a power to the Scottish Minsiters to designate areas as National 
Scenic Areas, or to amend or revoke them.  It also requires planning authorities (including 
national park authorities) and Scottish Ministers to pay special attention to the desirability of 
safeguarding or enhancing the character or appearance of areas so designated when exercising 
functions under the Town and Country Planning (Scotland) Act 1997 in relation to land in those 
areas.

120. Subsection (6) requires Scottish Ministers, before designating such an area, to consult 
SNH and such other bodies as may be prescribed in regulations.  Subsection (9) gives Scottish 
Ministers regulation making powers to make provision as to the form of any direction under 
subsection (1) or (5); the manner in which a National Scenic Area is to be described in such a 
direction; the publicity to be given to any such direction; and other procedural matters in 
connection with the making of such a direction.

121. The Executive has chosen to delegate these powers, which are subject to negative 
resolution procedure. Given the detailed technical nature of these provisions this is thought to be 
appropriate.

Section 48 – Further amendment of the principal Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

122. Section 48(13)(za) provides an enabling power for Scottish Ministers to incorporate 
incidental, transitional, consequential and other minor amendments in regulations and orders 
associated with the Bill.  The general provision will allow for Ministers to make minor changes 
covering transitional and consequential arrangements.   
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Section 49 – Further amendment of the listed buildings Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

123. Section 49(5) amends the power to make regulations in section 82(1) of the listed 
buildings Act, which relate to applications. It includes new powers relating to the provision of 
information, the manner of lodging any application under the Act, the manner of giving notice of 
appeal under the Act, and the manner of intimating decisions under the Act. These regulations 
are subject to negative resolution procedure.

124. These powers will allow Ministers to set out in detail certain aspects of the procedure for 
making applications under the listed buildings Act, and it is thought that this is better set out in 
regulations than on the face of the Bill.  The power is subject to negative resolution procedure. 
Given the detailed nature of these provisions this is thought to be appropriate. 

Section 52 – Supplementary and consequential provisions 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative/negative resolution of the Scottish Parliament 

125. Section 52 gives the Scottish Ministers powers to make any supplementary, incidental, 
consequential, transitory, transitional or saving provision needed to give full effect to any 
provision of this Act. This includes provisions amending or repealing any other enactment or 
instrument. An order under section 52 is subject to negative resolution except where it adds to, 
replaces or omits any part of an Act, in which case the order is subject to an affirmative 
procedure. It is thought to be appropriate that where the order changes primary legislation it 
should be subject to formal Parliamentary approval.

Section 53 – Commencement 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: none 

126. Section 53 gives the Scottish Ministers powers to commence provisions of the Bill by 
order.  As the order will only bring the provisions into force, it not considered that there is a need 
for Parliamentary procedure. 
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Subordinate Legislation Committee 

41st Report, 2006 (Session 2) 

Planning (Scotland) Bill as amended at Stage 2 

The Committee reports to the Parliament as follows— 

Introduction

1. At its meetings on 7 and 14 November 2006, the Committee considered the 
inserted or substantially amended delegated powers provisions in the Planning 
(Scotland) Bill as amended at Stage 2. The Committee reports to the Parliament 
on such provisions under Rule 9.7.9 of Standing Orders.

2. Under Rule 9.7.10, the Executive provided the Parliament with a revised 
delegated powers memorandum1.

3. Correspondence with the Executive is published in the Annex. 

Delegated powers 

4. The Committee considered all of the powers as set out in the Revised DPM 
and is content with section 2 – new section 7(1)(d) and (2)(a) of the 1997 Act, 
section 2 - new section 23D, section 5 – new section 27C, section 36, section 46A 
– new section 263A into the 1997 Act, section 48(13)(za) and section 48(13)(e). 

Section 2 - new section 12 of the 1997 Act – Examination of proposed 
strategic development plan

5. At Stage 1, the Committee recommended that the Executive reconsidered 
the drafting of new section 12(3). It did not consider this section to be clear, as it 
appeared to both prescribe the form of hearings and leave it to the examiner’s 
discretion.  In particular, the Committee wished to clarify the definitions of the 
terms “form of examination”, which as drafted is to be at the discretion of the 
examiner, and “procedures to be followed” which as drafted are to be set out in 
regulations.  The Committee was concerned that, should these terms have the 
same meaning, there could be confusion where the discretion of the examiner 
could allow for that person to choose, for example, whether a hearing is in public, 
without such matters appearing in regulations.
                                           
1 Revised Delegated Powers Memorandum

SP Paper 671 Session 2 (2006) 1
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6. The Executive has explained that regulations would set out the procedures 
for each of the components of a hearing and that the discretion relates to the 
examiner’s choice on the balance of the different approaches.  The reporter’s role 
in relation to the “form of examination” is simply the selection of different 
components, the procedures for which are to be prescribed in the regulations. 

7. The Executive believes that the drafting is appropriate and has stated that it 
will ensure that the subsequent secondary legislation is clearly worded to flow from 
section 12(3). 

8. The Committee welcomes the helpful clarification from the Executive 
and is content with the provision.   

Section 2 – new section 18 of the 1997 Act – preparation and publication of 
proposed local development plan 

9. The Committee noted that new section 18 has been amended at Stage 2 to 
include new delegated powers conferred by subsection (3A) and (3B). It was 
content that the power as to the manner of publication and notice was delegated 
appropriately. However, it noted that the power at section 18(3B) enables 
regulations to prescribe what modifications trigger the second round of notification. 
It noted that paragraph 33 of the revised DPM implies that modifications which are 
major will be prescribed but wished to ask the Executive for further explanation. 

10. In its response, the Executive explained that the provision was added to 
ensure that further neighbour notification takes place where a planning authority 
intends to make a major change to the plan, following the consultation on the 
proposed plan. This might be required where a site included in the proposed plan 
attracts a large amount of objection and an alternative site is proposed by a 
landowner or developer. The Executive wished to ensure that everyone affected 
by an alternative site has an opportunity to comment on the plan and that further 
neighbour notification is carried out. The Executive considers that the regulations 
under section 18(3B) are therefore likely to centre on circumstances where new 
sites or issues emerge at the proposed plan stage. 

11. The Committee accepts the Executive’s response and is content with 
the provision as drafted. 

Section 2 – new section 19 of the 1997 Act – Examination of proposed local 
development plan

12. The Committee considered section 19(5) at Stage 1 and recommended that 
the Executive should reconsider its drafting. As with section 12(3), the Committee 
was concerned that there may be potential conflict between procedures prescribed 
in regulations and the examiner’s discretion. 

13. In its response, the Executive explained that the provision and clarification of 
the relationship between prescribing the procedures to be followed, together with 
the reporter’s discretion to decide on form of the examination, are as set out in 
relation to section 12(3) above. The Executive confirms that it did reconsider the 
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drafting of section 19(5) but for the reasons given in relation to section 12(3), 
chose not to amend it. 

14. The Committee is content with the explanation given by the Executive 
in relation to this power. 

Section 2 – new section 19(10)(a)(i) – prescribing grounds for rejecting 
examiner’s modifications

15. At Stage 1, the Committee considered that criteria for rejecting examiner’s 
modifications should appear on the face of the Bill, together with a power to 
amend the criteria from time to time. If that approach was to be adopted, the 
Committee recommended that such a power should be subject to affirmative 
procedure.  At its stage 2, as amended, consideration of the Bill, the Committee 
asked the Executive what consideration it had given to this recommendation and 
also to provide justification for taking this significant power.  

16. In its response, the Executive explained that it did examine whether the 
criteria should be included on the face of the bill but it considered it important to 
set out, in secondary legislation, the precise set of circumstances where 
departures will be allowed.  This would provide scope to extend or reduce the 
criteria in light of experience as the new system progresses.  The Executive is 
currently in the process of consulting on what the criteria should be. 

17. The Committee is concerned at the lack of specification on the face of 
the bill and therefore recommends strongly that the Executive amends this 
power to be subject to affirmative procedure on the first exercise of the 
power and negative procedure thereafter. 

Section 2 - new section 22 of the 1997 Act – supplementary guidance

18. The Committee noted that new subsection (9) responds in part to the 
Committee’s original concern in relation to the balance struck between planning 
authority discretion and Ministerial intervention.  The Committee was concerned as 
to whether new subsection (9) will limit the flexibility that local authorities currently 
have in relation to guidance on local plans and make it necessary for them to 
incorporate policy advice, such as that contained in planning advice notes and 
policy planning papers, in supplementary guidance under proposed section 22 of 
the 1997 Act.  The Committee therefore asked the Executive what matters it 
intends to specify, under proposed section 22(2)(b) of the 1997 Act, as matters to 
be dealt within supplementary guidance.   

19. In its response, the Executive explained that while work has been done to 
examine the scope of current supplementary guidance, further discussion and 
consultation with planning authorities and others is required before the agreed list 
of matters for supplementary guidance can be finalised. That said, it considers that 
such guidance is likely to include more detailed and locally specific policies than 
would be seen in the development plan itself. The Executive explained that the 
overall objective is to ensure that unnecessary detail is removed from 
development plans, whilst at the same time ensuring that key planning policies are 
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not excluded from the development plan process and the additional scrutiny that 
this brings.

20. The Committee also requested information on the type of guidance that it is 
envisaged can be adopted and issued by a planning authority in connection with 
its local development plan, without recourse to section 22(2)(b).

21. In its response, the Executive explained that while authorities may find it 
advantageous to prepare statutory supplementary guidance so that it has 
increased status, they will still have significant discretion to bring forward non-
statutory guidance. It considered that this might prove a useful route for detailed 
local matters which are relatively uncontroversial. The Executive indicated that it 
would not wish to prescribe the matters for non-statutory guidance, only to specify 
what must be in either the development plan or supplementary guidance, to 
ensure appropriate scrutiny.

22. The Committee also asked the Executive whether the exercise of the power 
in proposed section 22(2)(b) would result in the need for wholesale change to such 
plans in consequence of the requirement to alter non–statutory guidance on which 
they may be reliant. 

23. In its response, the Executive explained that the changes to supplementary 
guidance must be seen in the context of the wider changes to development 
planning. Both are likely to come into force at the same time. As a result, planning 
authorities will in any case be looking again at the form and content of their 
development plans, in order to meet the new requirements for 5-yearly review and, 
taking into account the new provisions on the content of development planning 
and supplementary guidance, they will need to consider the most appropriate 
route to take forward their policies.  

24. The Committee notes the consultation to be undertaken by the 
Executive and accepts the Executive’s position in relation to this power. 

Section 4 – new section 26A – Hierarchy of developments 

25. The Committee considered this provision at Stage 1 and recommended that 
the first set of regulations made under this power should be subject to affirmative 
procedure, with subsequent exercises of the power being subject to negative 
procedure.  The Committee asked the Executive to explain why it had not adopted 
this suggestion at Stage 2.  

26. In its response, the Executive confirmed that after reconsideration, it 
proposes at Stage 3 to lay an amendment to new section 26A (4) requiring the 
regulations to follow affirmative procedure.  

27. The Committee welcomes the Executive’s commitment to lay an 
amendment at Stage 3.
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Section 5 – new section 27A – notification of initiation of development 

28. The Committee noted that this is a new power but that the revised DPM did 
not offer any explanation of the need for it, or what matters are intended to be 
prescribed. The Committee therefore asked the Executive what matters it intends 
to prescribe under this power, and for what purpose. 

29. The Executive provided a full explanation of the need for the power (as 
detailed in the Annex) centring on enforcement monitoring, with which the 
Committee was content. 

30. The Committee is content with the power as drafted.

Section 15 – manner in which applications for planning permission are dealt 
with (amendment to section 43 of the 1997 Act) 

31. The Committee asked the Executive to provide an explanation as to why sub-
delegation to directions was considered necessary, given that such directions are 
not subject to Parliamentary procedure.  The Committee also sought justification 
for the use of negative procedure.

32. The Executive explained that the choice of direction-making power as 
opposed to regulations relates to the fact that the circumstances in which a 
direction will be used will arise on a case by case basis. 

33. The Committee, although not agreeing with the Executive’s views in 
relation to sub-delegation, is content with the power as drafted. 

Section 16 - new section 43A of the 1997 Act – local developments – 
schemes of delegation 

34. The Committee noted that section 16 has been amended at Stage 2 by the 
addition of matters which may be covered in regulations, but that these are subject 
to negative procedure. Given that this provides for the procedures for dealing with 
reviews of decisions of officials, the Committee asked the Executive why it 
considered negative procedure to be appropriate. 

35. In its response, the Executive explained that the regulations to be made 
under section 43A will set out the procedures for a review conducted by virtue of 
section 43A(7) and the form that such a review will take. The regulations will 
provide a framework for handling reviews which, combined with the right of 
challenge to the courts, will provide an article 6 compliant procedure. The 
Executive considers that regulations under section 43A have the same essential 
characteristics as any rules or regulations which govern the procedure at hearings 
and inquiries, for which negative procedure is normally used. 

36. The Executive added that the procedures for handling reviews will be 
developed with key stakeholders and will be subject to full public consultation 
before the regulations are laid. 
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37. The Committee is content with the explanation given and the power as 
drafted.

Section 23A – new sections 136A and 145A of the 1997 Act – fixed penalties 

38. The Committee was content that the powers in these new sections are 
delegated, given that the level of penalty will be liable to shift with changes in the 
value of money. It did, however, observe that there is no restriction on the amount 
which may be prescribed and that the DPM offers no explanation of what limits are 
to apply. 

39. The Executive explained that Fixed Penalty Notices (FPNs) are intended to 
offer planning authorities an alternative to prosecution for breaches of either 
Enforcement Notices or Breach of Condition Notices. It added that the intention on 
setting amounts for FPNs is that Ministers prescribe an incremental scale of fines 
with the amount of the fine reflecting previous convictions or payment of FPNs.

40. The Executive indicated that the incremental points on the scale and the 
criteria for determining these points have yet to be determined and will be 
consulted upon before implementation. The scale of fines in respect of 
Enforcement Notices should be between a minimum of £1,000 and a maximum of 
£5,000, subject to a discount of 25% for prompt payment. The maximum fine on 
summary conviction of an offence of breach of an Enforcement Notice is £20,000. 

41. Although the Executive has indicated the range of amounts that it intends to 
prescribe, this is not reflected in the bill itself. The Committee considers that the 
power is not expressly restricted to maximum or minimum amounts or to changes 
in value of money.  The Executive pointed to the Transport (Scotland) Act 2005 as 
a precedent, where it creates penalties under the New Roads and Street Works 
Act 1991 and the Roads (Scotland) Act 1984.  However, fixed penalties under the 
1991 Act are restricted in amount so as not to exceed 30% of the maximum fine 
for the relevant offence. Fixed penalties under the 1984 Act are also restricted.

42. In the absence of any restriction to the amount which may be 
prescribed, the Committee recommends strongly that the power should be 
subject to affirmative procedure rather than negative procedure. 

Section 36A – entitlement to vote in ballot

43. The Committee noted that the new power in subsection (8) is a Henry VIII 
power enabling alteration of the Bill, but is subject only to negative procedure. The 
Committee considered that the DPM did not offer justification for the need for this 
power and asked the Executive for explanation.  

44. In its response, the Executive indicated that subsection (8) of section 36A 
permits Ministers by regulations to alter who is to be an eligible person under 
subsection (5). This does not permit who is an eligible ratepayer under subsection 
(4) to be altered. Subsections (5), (6), (7) and (9) to (12) together provide what the 
Executive regards as a necessarily complex definition of those tenants and owners 
in the BID area who will be entitled to vote on proposals (where the BID proposal 
so provides) and of the order in which those eligible tenants and owners are 
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identified, for the various lands and heritages in the area. Given the required 
complexity of this, the Executive considers that there must be scope for Ministers 
in regulations to alter the definition of who is an eligible person under subsection 
(5), if this were to be required in future.  

45. The Executive does not consider that it is necessary for this power to extend 
to altering subsection (6) or (7). It explained that subsection (8) is a power to alter 
who the eligible person under subsection (5) is, rather than a power to replace text 
in that subsection or in subsections (6) and (7). Whether section 51(1) and (2) 
could be used to further amend the Bill would depend on the nature of any future 
proposal to alter who the eligible person is under subsection (5). 

46. The Executive noted the Committee’s comment in relation to use of negative 
procedure for a Henry VIII power, and as a result of this, it is arranging to lay a 
Stage 3 amendment to the effect that the exercise of this power shall be subject to 
affirmative procedure.

47. The Committee accepts the Executive’s justification for the power and 
welcomes its commitment to lay an amendment at Stage 3 in order that the 
power will be subject to affirmative procedure. 

Section 37 – Approval in ballot

48. The Committee noted that the DPM explains that the new powers at section 
37 are needed to cover situations where ratepayers and tenants will each require 
to pay a levy or to determine how the rateable value element of voting will be 
distributed. However, the Committee noted that the power in subsection (8B) is a 
wide-ranging power which will enable variation of proportions of votes which can 
approve proposals in different situations.

49. The Executive has explained the need for the power in subsection (8A) and 
(8B) in detail and the Committee acknowledged that where the proposals affect a 
mix of eligible ratepayers and other eligible tenants or owners, some adjustment 
will be required.  However, the Committee found it very difficult to anticipate what 
the resulting regulations will actually contain and how Scottish Ministers intend to 
alter the meaning of rateable values. 

50. The Committee therefore, whilst acknowledging the need for the power, 
recommends strongly that it should be subject to affirmative procedure 
when it is first used and subject to negative procedure thereafter. 

Section 39 

51. The Committee noted that the criteria at subsection (2B) may be amended by 
subsection (2C). It therefore asked the Executive why this Henry VIII provision is 
subject to negative procedure.  The Executive acknowledged that the power 
should be subject to affirmative procedure and has agreed to lay an amendment at 
Stage 3 in this regard.
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52. The Committee welcomes the Executive’s commitment to lay an 
amendment at Stage 3 in order that the power will be subject to affirmative 
procedure.

Section 43 – regulations about ballots

53. The Committee asked the Executive what, if any, interaction there is between 
the power at section 43(2)(b)and those in sections 36A and 37. 

54. In its response, the Executive explained that it considers it proper for the 
power in section 43(2)(b) to be restricted to renewal ballots, as section 36A makes 
all the provision that is needed in respect of initial ballots. 

55. The Committee welcomed this clarification and is content with the 
power as drafted.
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ANNEX

The Committee asked the Executive the following questions: 

Section 2 - new section 12 of the 1997 Act – Examination of proposed 
strategic development plan

1. At Stage 1, the Committee recommended that the Executive reconsider the 
drafting of section 12(3). It did not find this section particularly clear, as it appeared 
to both prescribe the form of hearings and leave it to the examiner’s discretion.  

2. The Committee noted the Executive’s explanation of the provision – namely 
that the examiner cannot invent new procedures but can select an appropriate 
procedure from those provided in Regulations. It considers that to apply the 
Executive’s explanation, “form of examination” must mean the same as 
“procedures to be followed”. However, quoting examples of form might be 
misleading if those particular features quoted – i.e. whether the hearing is to be in 
public or the making of oral or written representations – do not appear in the 
resulting regulations, or appear in a different way. Accordingly, the Committee 
considers that the provision is ambiguous.

3. The Executive is asked whether it did reconsider the drafting of section 
12(3) in this regard and, if it did, whether it concluded that the provision was 
sufficiently clear.

Section 2 – new section 18 of the 1997 Act – preparation and publication of 
proposed local development plan 

4. The Committee notes that new section 18 has been amended at Stage 2. It 
considers that the delegated powers as to manner of publication and notice are 
appropriate. The power in s18(3B) however, is potentially more significant as it 
enables regulations to prescribe what modifications trigger the second round of 
notification. It notes that paragraph 33 of the revised DPM implies that 
modifications which are major will be prescribed.  

5. The Executive is asked to explain which modifications are likely to be 
prescribed.

Section 2 – new section 19 of the 1997 Act – Examination of proposed local 
development plan

6. The Committee considered section 19(5) at Stage 1 and recommended that 
the Executive reconsidered the drafting of section 19(5) in order to clarify it. The 
same point arises in relation to this section as arises on section 12(3) above (i.e. 
the conflict between procedures prescribed in regulations and the examiner’s 
discretion). The Committee notes that no clarification of the provision has been 
provided by the Executive. 

7. The Executive is asked whether it reconsidered the drafting of section 
19(5) and, if so, why it has chosen not to amend it.

9
513



Subordinate Legislation Committee, 41st Report, 2006 (Session 2) - ANNEX 

Section 2 – new section 19(10)(a)(i) – prescribing grounds for rejecting 
examiner’s modifications

8. At Stage 1, the Committee questioned why no criteria appeared on the face 
of the Bill along with a power to amend the criteria from time to time. If that 
approach was to be adopted, the Committee recommended that such a power 
should be subject to affirmative procedure.  

9. The Committee notes that the revised DPM offers no justification for the 
power as drafted, nor has it been amended. It considers that this is a significant 
power, which the Executive has not justified.

10. The Executive is asked what consideration it gave to the Committee’s 
recommendation at Stage 1; and to provide justification for taking this 
significant power.  

Section 2 - new section 22 of the 1997 Act – supplementary guidance

11. At Stage 1, the Committee asked the Executive about the voluntary nature of 
adopting supplementary guidance and whether local authorities might avoid 
issuing such guidance to avoid regulation by Ministers. It also asked about the 
freedom of local authorities to adopt supplementary guidance where they saw fit, 
subject to the procedural requirements set out in regulations. 

12. In its response, the Executive stated it was looking again at the detailed 
drafting of this section, and in particular the balance between planning authority 
discretion and Ministerial intervention. 

13. New subsection (9) responds in part to the Committee’s concern. Whilst it is 
now clear that non-statutory guidance may be issued, the Committee notes that it 
must not overlap with the matters which statutory guidance will cover. It may be 
thought this is necessary to avoid potential conflict between statutory and non-
statutory guidance, however, it does mean there might be very little residual need 
or advantage in producing non-statutory guidance.

14. The Committee is concerned as to whether new subsection (9) will limit the 
flexibility that local authorities currently have in relation to guidance on local plans, 
and make it necessary for them to incorporate policy advice, such as that 
contained in planning advice notes and policy planning papers (which currently 
may be integrated into non-statutory guidance), in supplementary guidance under 
proposed section 22 of the 1997 Act. 

15. The Executive is asked what matters it intends to specify (under 
proposed section 22(2)(b) of the 1997 Act) as matters to be dealt with in 
supplementary guidance.   

16. Further, the Committee requests information on the type of guidance 
that it is envisaged can be adopted and issued by a planning authority in 
connection with its local development plan, without recourse to section 
22(2)(b).
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17. In particular, will the exercise of the power in proposed section 22(2)(b) 
result in the need for wholesale change to such plans in consequence of the 
requirement to alter non – statutory guidance on which they may be reliant?

Section 4 – new section 26A – Hierarchy of developments 

18. The Committee considered this power at Stage 1 and recommended in the 
absence of an adequate explanation from the Executive, that the first set of 
regulations made under this power should be subject to affirmative procedure, with 
subsequent exercises of the power being subject to negative procedure. 

19. The Executive is asked to explain why it has not adopted the 
suggestion made by the Committee.

Section 5 – new section 27A – notification of initiation of development 

20. The Committee notes that this is a new power but that the revised DPM does 
not offer any explanation for the need for the power or what matters are intended 
to be prescribed.

21. The Executive is asked what matters it intends to prescribe under this 
power, and for what purpose.  

Section 15 – manner in which applications for planning permission are dealt 
with (amendment to section 43 of the 1997 Act) 

22. At Stage 1, the Committee was concerned that the Executive had provided 
no justification for the use of the negative procedure, and had not explained why 
the prescription of classes of development will be sub-delegated to directions.  

23. The Executive is asked to provide an explanation as to why sub-
delegation to directions was necessary (thereby not being subject to 
Parliamentary procedure).  The Committee also seeks justification for the 
use of negative procedure.

Section 16 - new section 43A of the 1997 Act – local developments – 
schemes of delegation

24. At Stage 1, the Committee was concerned by the apparent downgrading of 
decision making to an official and asked for further explanation of ECHR 
compatibility. The Committee felt it could not judge the use of the powers without 
seeing the draft regulations and it recommended affirmative procedure should be 
attached to the power.

25. The Committee notes that section 16 has been amended at Stage 2 by the 
addition of matters which may be covered in Regulations, but that these are 
subject to negative procedure.

26. The Executive is asked why it considers negative procedure to be 
appropriate.
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Section 23A – new sections 136A and 145A of the 1997 Act – fixed penalties 

27. The Committee is content that the powers in these new sections are 
delegated, given that the level of penalty will be liable to shift with the change in 
value of money.

28. It did, however, observe that there is no restriction on the amount which may 
be prescribed and that therefore the power is not restricted to such changes. The 
DPM offers no explanation of what limits are to apply. 

29. Without any restriction to the amount which may be prescribed, the 
Committee considers that affirmative procedure is warranted.

30. The Executive is asked to justify the use of negative procedure and to 
explain its intentions as to setting minimum and maximum amounts.

Section 36A – entitlement to vote in ballot

31. The Committee notes that the new power in subsection (8) is a Henry VIII 
power enabling alteration of the Bill, and is subject only to negative procedure. The 
DPM offers no justification for the need for this power.

32. The Executive is asked to justify the need for this power; whether the 
power should extend to altering subsection (6) and (7) (or whether it 
considers it could rely on section 51(1) and (2) to amend the Bill to make 
supplementary/incidental/consequential provision); and why negative 
procedure is deemed to be appropriate.

Section 37 – Approval in ballot

33. The Committee notes that the DPM explains that the new powers here are 
needed to cover situations where ratepayers and tenants will each require to pay a 
levy or to determine how the rateable value element of voting will be distributed.

34. The Committee notes that the power in subsection (8B) is a wide-ranging 
power which will enable variation of proportions of votes which can approve 
proposals in different situations. 

35. Unfortunately, the receipt of the revised DPM so close to its consideration of 
the Bill as amended has meant that the Committee has not been able to scrutinise 
this power in detail. 

36. The Executive is asked to provide further explanation as to how the 
power is to be used.  

Section 39 

37. The Committee noted that the criteria at subsection (2B) may be amended by 
subsection (2C). 
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38. The Executive is asked why this Henry VIII provision is subject to negative 
procedure.

Section 43 – regulations about ballots

39. The Committee notes that Section 43(2)(b) has been amended. 

40. It observed that section 43(2) makes provision for renewal of BID 
arrangements, upon further ballot. Accordingly, the amended provision is restricted 
only to renewal ballots, not the first ballot. The power in section 36A(8) enables 
regulations to be made altering who of domestic ratepayers is eligible to vote. 
There does not appear to be an equivalent power as regards non-domestic 
ratepayers.

41. The Executive is asked what, if any, interaction there is between this 
power and those in sections 36A and 37.
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The Scottish Executive responded as follows: 

Section 2 

New section 12 of the 1997 Act – Examination of proposed strategic 
development plan 

1. The Committee asks the Executive whether it reconsidered the drafting of 
section 12(3) and, if it did, whether it concluded that the provision was sufficiently 
clear. I confirm that the Executive did reconsider the drafting of this section. As 
indicated in our letter of 21 March 2006, the Bill allows for the procedures for 
development plan examinations to be set out in secondary legislation. The issue is 
that an ‘examination’ may comprise a range of different components, including: the 
written submissions procedure for minor issues; hearings and round table 
discussions for more effective discussion; and inquiries for the more complex 
technical issues. The secondary legislation would set out procedures for each of 
these components, but the issue of discretion relates to the reporter’s choice on 
the balance between all these different approaches in any one examination. In 
other words, the reporter may decide that written submissions and a hearing will 
be required, and not an inquiry, but once that is decided he/she must follow the 
relevant procedures for that approach, as set out in secondary legislation. 
Therefore the ‘form of the examination’ i.e. the selection of different components, 
is different from the ‘procedures to be followed’ i.e. the prescribed procedures for 
each component of the examination. For that reason, we believe that the drafting 
is appropriate and will ensure that the subsequent secondary legislation is clearly 
worded to flow from section 12(3). 

New section 18– preparation and publication of proposed local development 
plan

2. The Committee asks the Executive to explain which modifications are likely 
to be prescribed under s18(3B). This provision is added to ensure that further 
neighbour notification takes place where a planning authority intends to make a 
major change to the plan following the consultation on the proposed plan. This 
might be required where a site included in the proposed plan attracts a large 
amount of objection and an alternative site is proposed by a landowner or 
developer. The planning authority may now consider this alternative site to be 
preferable but, in order to ensure that everyone affected by the alternative site has 
had an opportunity to comment on the plan, further neighbour notification should 
be carried out. The regulations under s18(3B) are therefore likely to centre on 
circumstances where new sites or issues emerge at the proposed plan stage. 

New section 19 – Examination of proposed local development plan 

3. The Committee suggested that no clarification of the provision has been 
provided by the Executive. As the Committee points out, the provision is the same 
as that in s12(3) and therefore the explanation of the provision and a clarification 
of the relationship between prescribing the procedures to be followed and the 
reporter’s discretion to decide on form of the examination, is set out above. As with 
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s12(3), I confirm that the Executive did reconsider the drafting of section 19(5) but 
for the reasons given above, has chosen not to amend it.

New section 19(10)(a)(i) – prescribing grounds for rejecting examiner’s 
modifications

4. The Committee asks what consideration was given to the Committee’s 
recommendation at Stage 1 relating to the inclusion of criteria on the face of the 
Bill, and to justify the proposal. Turning to the latter point first, the Executive 
provided justification for this power in its letter to the Committee on 21 March 
2006. The justification is that the ability of planning authorities to cast aside the 
reporter’s recommendations can undermine the purpose of the inquiry and be 
perceived as unfair, particularly where the council has a financial interest in the 
sites in the development plan. To add to this, the Executive consulted on the 
proposal in Getting Involved in Planning (2001) where an overwhelming majority of 
respondents were in favour, including around half of local authorities. We consider 
the proposal to be one of the key measures to help restore public trust and 
confidence in the planning system, by giving reassurance that participation in 
development planning will be meaningful.  

5. As also stated in our letter of 21 March 2006, we have considered whether 
the criteria should be included on the face of the Bill. However, it is considered 
important to set out the precise set of circumstances where departures will be 
allowed in secondary legislation, to provide scope to extend or reduce the criteria 
in light of experience, as the new system progresses. We are aware of a range of 
views from planning authorities and others about what those criteria should be 
and, over the coming months, we want to work with them to establish an 
appropriate and practical list. 

New section 22 – supplementary guidance 

6. The Committee asks the Executive what matters it intends to specify (under 
proposed section 22(2)(b) of the 1997 Act) as matters to be dealt with in 
supplementary guidance. While work has been done to examine the scope of 
current supplementary guidance, further discussion and consultation with planning 
authorities and others is required before the agreed list of matters for 
supplementary guidance can be finalised. That said, such guidance is likely to 
include more detailed and locally specific policies than would be seen in the 
development plan itself, for example, a development brief or masterplan that 
provides much more detail on the specific location and type of development 
sought. Statutory supplementary guidance might also be used to provide an 
interim policy position in the face of emerging national or international policies, in 
advance of a full development plan review. The overall objective is to ensure that 
unnecessary detail is removed from development plans, and at the same time to 
ensure that key planning policies are not excluded from the development plan 
process and the additional scrutiny that this brings.

7. The Committee also requests information on the type of guidance that it is 
envisaged can be adopted and issued by a planning authority in connection with 
its local development plan, without recourse to section 22(2)(b). While authorities 
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may find it advantageous to prepare statutory supplementary guidance so that it 
has increased status, they will still have significant discretion to bring forward non-
statutory guidance. This might prove a useful route for detailed local matters which 
are relatively uncontroversial, such as the design of dormer windows in a 
conservation area, which would be specific to that planning authority and likely to 
remain relevant much longer than the development plan itself. The Executive 
would not wish to prescribe the matters for non-statutory guidance, only to specify 
what must be in either the development plan or supplementary guidance, to 
ensure appropriate scrutiny.

8. The Committee also asks whether the exercise of the power in proposed 
section 22(2)(b) will result in the need for wholesale change to such plans in 
consequence of the requirement to alter non – statutory guidance on which they 
may be reliant? The changes to supplementary guidance must be seen in the 
context of the wider changes to development planning. Both are likely to come into 
force at the same time. As a result, planning authorities will in any case be looking 
again at the form and content of the their development plans in order to meet the 
new requirements for 5-yearly review and, taking into account the new provisions 
on the content of development planning and supplementary guidance, they will 
need to consider the most appropriate route to take forward their policies.  

Section 4– New section 26A -Hierarchy of developments  

9. The Executive considered the merits of using affirmative procedure for 
making the regulations under new section 26A (2) and has now laid a stage 3 
amendment to new section 26A (4) requiring the regulations to follow affirmative 
procedure.

Section 5 - New Section 27A - Notification of initiation of development.

10. The proposals to introduce a requirement to submit a Notification of 
Initiation of Development (NID) prior to commencing development should be 
viewed as part of a package of measures intended to improve delivery of planning 
enforcement and promote greater pro-active enforcement; by seeking positive 
confirmation that development has commenced, the onus will be on the developer 
to ensure that pre-conditions have been met. Planning authorities will also be 
made aware of active development in their areas, enabling them to prioritise 
resources with a view to monitoring development. There would also be a potential 
‘carrot and stick’ incentive to developers in that earlier identification of breaches 
would enable them to be corrected more easily and cost effectively than if they 
were identified later in the development process, while there was more likelihood 
of enforcement action if they were identified to have made a false declaration. 

11. The purpose of prescribing further information to be included in a NID would 
be to further enhance their usefulness in allowing the PA to take an informed view 
on the level of enforcement monitoring (and therefore resources allocated) they 
considered appropriate for each individual case. Where it transpired that a 
developer had a track record of breaching planning conditions, the PA would be 
expected to pay closer attention to the progress of the development. Requiring 
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developers to provide this information would also have the effect of increasing 
awareness of the possibility and consequences of enforcement 

12. To this end the prescribed information might include information relating to 
previous breaches of planning control. 

13. A draft list of prescribed information to be included in a NID would be part of 
a consultation exercise on planning enforcement provision to inform the 
development of secondary legislation. 

Section 15 – manner in which applications for planning permission are dealt 
with (amendment to section 43 of the 1997 Act)

14. Section 15 of the Bill amends section 43 of the 1997 Act to enable Scottish 
Ministers to give directions to the planning authority requiring certain conditions to 
be imposed on a grant of planning permission or for further information to be 
considered prior to determination. There are no new regulations introduced under 
section 15 of the Bill. The choice of direction making power as opposed to 
regulations relates to the fact that the circumstances in which a direction will be 
used will arise on a case by case basis. 

Section 16 -– New section 43A - local developments – schemes of delegation

15. The regulations to be made under section 43A will set out the procedures 
for a review conducted by virtue of section 43A(7) and the form that such a review 
will take. The regulations will provide a framework for handling reviews which, 
combined with the right of challenge to the courts, will provide an article 6 
compliant procedure. The Executive consider that regulations under section 43A 
have the same essential characteristics as any rules or regulations which govern 
the procedure at hearings and inquiries, and that negative procedure is normally 
used in such cases. 

16. The procedures for handling reviews will be developed with key 
stakeholders and will be subject to full public consultation before the regulations 
are laid. 
Section 23A - New sections 136A and 145A - Fixed Penalty Notices 

17. Fixed Penalty Notices (FPNs) are intended to offer planning authorities an 
alternative to prosecution for breaches of either Enforcement Notices or Breach of 
Condition Notices. The intention on setting amounts for Fixed Penalty Notices 
(FPNs) is that Ministers prescribe an incremental scale of fines with the amount of 
the fine reflecting previous convictions or payment of FPNs.  

18. The incremental points on the scale and the criteria for determining these 
points have yet to be determined and will be consulted upon before 
implementation. The scale of fines in respect of Enforcement Notices should be 
between a minimum of £1,000 and a maximum of £5,000 (subject to a discount of 
25% for prompt payment). The maximum fine on summary conviction of an 
offence of breach of an Enforcement Notice is £20,000.
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19. For breach of a Breach of Condition Notice, the maximum fine on conviction 
is currently £1,000 (level 3 on the standard scale) and the level of an FPN issued 
in regard to a Breach of Condition Notice would be correspondingly lower, at 
between £100 and £300 (again subject to 25% discount for prompt payment).

20. These penalty maxima would be in line with established precedent (for 
example The Transport (Scotland) Act 2005) that Fixed Penalties be set at up to a 
maximum of 30% of the maximum fine that may be imposed on conviction for the 
offence (following this precedent would have allowed for a maximum fine of up to 
£6,000 for breach of an Enforcement Notice).

21. Previous legislation introducing fixed penalties has also set a precedent for 
the use of negative procedure in setting the level of the penalty. We do not see 
that there are any significant factors in this case that would necessitate the use of 
positive procedure.

Section 36A – Entitlement to vote in Ballot 

22. Subsection (8) of section 36A permits Scottish Ministers by regulations to 
alter who is to be an eligible person under subsection (5). This does not permit 
who is an eligible ratepayer under subsection (4) to be altered. Subsections 
(5),(6), (7) and (9) to (12) together provide what we regard as a necessarily 
complex definition of those tenants and owners in the BID area who will be entitled 
to vote on proposals (where the BID proposal so provides) and of the order in 
which those eligible tenants and owners are identified, for the various lands and 
heritages in the area.

23. Given the required complexity of this, it is considered that there must be 
scope for Ministers in regulations to alter the definition of who is an eligible person 
under subsection (5), if this were to be required in future.  

24. We do not consider that it is necessary for this power to extend to altering 
subsection (6) or (7). Subsection (8) is a power to alter who the eligible person 
under subsection (5) is, rather than a power to replace text in that subsection or in 
subsections (6) and (7). Whether section 51(1) and (2) could be used to further 
amend the Bill would depend on the nature of any future proposal to alter who the 
eligible person under subsection (5) is.

25. We note the Committee’s comment in relation to use of negative procedure 
for a Henry VIII power. We are arranging to lay a Stage 3 amendment to the effect 
that the exercise of this power shall be subject to affirmative procedure.

Section 37 – Approval in ballot 

26. The Committee requests explanation of how the power in subsection (8B) is 
to be used. This provision relates to the second of the four voting conditions that 
require to be satisfied before proposals may be approved. This condition requires 
the total of the rateable values of the lands and heritages in respect of which a 
person votes in favour to be greater than the same total voting against.  
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27. Subsection (8B) is directed at the situation where both eligible ratepayers 
and other eligible tenants/owners are entitled to vote on proposals. In that 
situation, the rateable value of lands and heritages for voting purposes requires to 
be allocated between the ratepayers and the other tenants/owners, upon an 
appropriate percentage allocation (for example, 75/25). However, that allocation 
will depend on the respective benefits accruing to ratepayers and the other 
persons and the respective proportions of the BID levy to be paid as between 
those persons. That in turn depends on the nature of the particular BID proposal.

28. Subsection (8B) will enable the BID proposers to assess within the BID 
proposals that appropriate percentage allocation between ratepayers and other 
persons voting. That mechanism is proposed to be included in the regulations 
under section 37, but by subsection (8A) Ministers shall retain the ability in 
regulations to set that percentage allocation between ratepayers and the other 
persons voting.

Section 39 – Power of veto 

29. We note your comments in relation to the use of negative procedure in 
section 39(2C). Accordingly, we have laid an amendment at Stage 3 of the Bill 
which will require affirmative procedure for the use of this power.

Section 43 – Regulations about ballots 

30. In accordance with the reply above on section 36A, subsection (8) will 
enable Ministers by regulations to alter who can be an eligible person under 
subsection (5). That would apply for those BID proposals where both ratepayers 
and other persons are involved in approving proposals. There is no need to have a 
power to alter who can be an eligible ratepayer, because ratepayers will always be 
involved in a BID. Section 36A(3)(b) permits the statement within BID proposals to 
specify that only those eligible ratepayers or other persons voting in respect of 
properties of particular descriptions will be entitled to vote. For example, a BID 
involving retail shop properties.  

31. The power in section 43(2)(b) can be limited to renewal of arrangements 
ballots under section 42(2) because those provisions in section 36A provide for the 
persons entitled to vote in an original ballot. If necessary, the power in section 
43(2)(b) will allow some adjustment of the persons entitled to vote in renewed BID 
arrangements after several years. That may usefully be required, for example, if 
the nature of the commercial properties in the BID area were to change 
substantially between the time of the original ballot and the renewal ballot.
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SP Bill 51A-ML  Session 2 (2006) 1

Planning etc. (Scotland) Bill 

Marshalled List of Amendments selected for Stage 3 

The Bill will be considered in the following order— 

Sections 1 to 54 Schedule 
Long Title  

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 1 

Malcolm Chisholm 

1 In section 1, page 2, line 4, leave out from <may> to end of line and insert— 

<(  ) must contain a statement by the Scottish Ministers of their reasons for 
considering that there is a need for the national development in question, 
and

(  ) may contain a statement by the Scottish Ministers as regards other 
matters pertaining to that designation.> 

Malcolm Chisholm 

38 In section 1, page 2, line 7, leave out from <, and> to end of line 8 

Malcolm Chisholm 

39 In section 1, page 2, line 8, at end insert— 

<(6A) Within 5 years after publishing the framework under subsection (6)(a), the 
Scottish Ministers are either— 

(a) to revise the framework, or 

(b) to publish an explanation of why they have decided not to revise it.> 

Malcolm Chisholm 

40 In section 1, page 2, line 9, at end insert— 

<(  ) Within 5 years after publishing the framework under subsection (7) or an 
explanation either under paragraph (b) of subsection (6A) or under paragraph 
(b) of this subsection, the Scottish Ministers are either— 

(a) to revise the framework, or 

(b) to publish an explanation of why they have decided not to revise it.> 

Bruce Crawford 

93* In section 1, page 2, line 14, at end insert— 
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<3AA Examination of National Planning Framework 

(1) If timeous representations are made in relation to any consultation carried out 
with regard to the preparation or review of the framework, the Scottish 
Ministers are to make arrangements for the proposed National Planning 
Framework (or the framework as proposed to be revised) to be subject to an 
examination in public. 

(2) The Scottish Ministers must by regulations make provision for the procedure to 
be followed in relation to an examination under subsection (1) (including 
provision for the appointment of independent persons to conduct such 
examinations and for the withdrawal of representations).> 

Bruce Crawford 

94 In section 1, page 2, line 16, after <3A(8)> insert <and, where necessary, 3AA> 

Bruce Crawford 

95 In section 1, page 2, line 18, after <revised)> insert <and any report arising from an examination 
under section 3AA> 

Christine Grahame 

43 In section 1, page 2, line 26, at end insert— 

<(  ) During the period for Parliamentary consideration, the Scottish Ministers must 
seek approval by resolution of the Scottish Parliament for the proposed 
framework.> 

Donald Gorrie 

44 In section 1, page 2, leave out lines 27 to 31 and insert— 

<(A3) Where, during the period for Parliamentary consideration, the Scottish 
Parliament by resolution opposes the proposed framework (or specified parts 
of it), the Scottish Ministers, in preparing or revising the framework, are to 
amend the framework in such a way that the reasons for that opposition are 
removed. 

(3) In relation to any report of any committee of the Scottish Parliament made 
during the period for Parliamentary consideration as regards the proposed 
framework, the Scottish Ministers, in preparing or revising the framework, are 
to have regard to the report.> 

Patrick Harvie 

96 In section 1, page 2, line 40, after <statement,> insert— 

<(  ) a summary of responses received as a result of that consultation and 
involvement and details of the changes (if any) which in the light of such 
responses the Scottish Ministers have made to the proposed National 
Planning Framework (or of the framework as proposed to be revised),> 
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Donald Gorrie 

46 In section 1, page 3, line 2, after <subsection> insert <(A3) or> 

Patrick Harvie 

97 In section 1, page 3, line 9, after <preparing> inset <, implementing> 

Section 2 

Iain Smith 

98 In section 2, page 3, line 32, leave out from beginning to <which> in line 33 and insert— 

<(A1) A group of planning authorities may decide to form a strategic development 
planning authority for the purpose of acting jointly under subsection (1); and 
any such decision must be notified to the Scottish Ministers. 

(1) The constituent authorities of a strategic development planning authority> 

Iain Smith 

99 In section 2, page 3, line 35, leave out from beginning to <and> in line 36 and insert <(subject> 

Donald Gorrie 

47 In section 2, page 4, line 3, at end insert— 

<(1A) Before designating a group of planning authorities under subsection (1), the 
Scottish Ministers are to consult— 

(a) each of those authorities, and 

(b) each planning authority the district of which is contiguous with the 
district of any of those authorities. 

(1B) Any planning authority which does not wish to be included in the group of 
planning authorities proposed to be designated under subsection (1) may make 
representations to the Scottish Parliament, which, after consideration of the 
matter by any relevant committee of the Parliament, is by resolution to endorse 
or reject the authority’s inclusion in the group of planning authorities. 

(1C) The Scottish Ministers are not to include a planning authority in a group of 
planning authorities designated under subsection (1) if the authority’s inclusion 
in that group of planning authorities has been rejected by the Scottish 
Parliament under subsection (1B).> 

Iain Smith 

100 In section 2, page 4, line 5, leave out <designated group> and insert <constituent authorities of 
the strategic development planning authority> 

Iain Smith 

101 In section 2, page 4, line 6, leave out <Scottish Ministers may direct> and insert <strategic 
development planning authority may agree> 
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Iain Smith 

102 In section 2, page 4, line 7, leave out <of the designated group> 

Iain Smith 

103 In section 2, page 4, line 23, leave out <designated group> and insert <strategic development 
planning authority> 

Iain Smith 

104 In section 2, page 4, leave out lines 25 to 29 

Malcolm Chisholm 

20 In section 2, page 4, line 29, at end insert— 

<(8) In carrying out their duty under paragraph (b) of subsection (1), a strategic 
development planning authority are in particular to monitor— 

(a) changes in the characteristics referred to in section 7(4)(a), and 

(b) the impact of the policies and proposals contained within the strategic 
development plan. 

(9) A strategic development plan authority are— 

(a) from time to time, and 

(b) in any event whenever they publish a main issues report by virtue of that 
paragraph,

to publish a statement as to the carrying out by them of their duty under that 
paragraph.

(10) In subsection (9), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 
internet).>

Iain Smith 

105 In section 2, page 4, line 31, leave out <designation under section 4(1)> and insert <a decision is 
made under section 4(A1)> 

Iain Smith 

106 In section 2, page 5, line 6, leave out <planning authority of the designated group> and insert 
<constituent authority> 

Iain Smith 

107 In section 2, page 6, line 29, leave out <, in making a requirement under section 4(1)(a)(i),> 

Malcolm Chisholm 

2 In section 2, page 8, line 5, at end insert <and 

527



5

(  ) each planning authority the district of which is contiguous with the 
strategic development plan area,> 

Pauline McNeill 

108 In section 2, page 14, line 6, at end insert— 

<(2A) The spatial strategy referred to in subsection (1) is to identify areas of open 
space which contribute towards the appearance or amenity of a locality or 
which are used for recreation; and the policies and proposals stated in that 
strategy are to include a presumption against such areas being subject to 
development.> 

Pauline McNeill 

109 In section 2, page 14, line 6, at end insert— 

<(  ) The policies included in the spatial strategy mentioned in subsection (1)(a) are 
to include a policy as to the circumstances in which— 

(a) the creation of a house in multiple occupation (within the meaning of 
section 125 of the Housing (Scotland) Act 2006 (asp 1)) will be regarded 
as a material change in the use of a building, and 

(b) applications for planning permission for such a change of use will be 
granted.>

Malcolm Chisholm 

21 In section 2, page 15, line 19, at end insert— 

<(8) In carrying out their duty under paragraph (b) of subsection (1), a planning 
authority are in particular to monitor— 

(a) changes in the characteristics referred to in section 15(5)(a), and 

(b) the impact of the policies and proposals contained within the local 
development plans. 

(9) A planning authority are— 

(a) from time to time, and 

(b) in any event whenever they publish a main issues report by virtue of that 
paragraph,

to publish a statement as to the carrying out by them of their duty under that 
paragraph.

(10) In subsection (9), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 
internet).>

Donald Gorrie 

50 In section 2, page 15, line 30, at end insert— 

<(  ) The general proposals mentioned in subsection (2)(a) and (b) are to reflect the 
importance to the local community of providing sufficient— 
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(a) affordable housing for sale or let,  

(b) facilities for recreation, sport and community activities, and  

(c) open space,  

to enable the development of a vigorous and balanced community.> 

Donald Gorrie 

51 In section 2, page 16, line 1, after <agencies,> insert— 

<(  ) local communities and their representatives,> 

Malcolm Chisholm 

3 In section 2, page 19, line 3, leave out <their district> and insert <the part of the authority’s 
district to which the proposed plan relates> 

Malcolm Chisholm 

4 In section 2, page 23, line 23, at end insert— 

<(4A) As soon as is reasonably practicable after a development plan scheme has been 
adopted, the authority which prepared it are to— 

(a) send two copies of it to the Scottish Ministers, 

(b) publish it, and 

(c) place a copy of it in each public library in the strategic development plan 
area or the area of the planning authority, as the case may be. 

(4B) In subsection (4A)(b), “publish” includes, without prejudice to that 
expression’s generality, publish by electronic means (as for example by means 
of the internet).> 

Donald Gorrie 

52 In section 2, page 23, line 23, at end insert— 

<(  ) In drawing up a participation statement under subsection (4)(c), a strategic 
development planning authority or, as the case may be, planning authority are 
to have regard to the desirability of working in partnership with communities 
to identify what kind of environment communities wish to live in; and forms of 
partnership may include, but are not restricted to, community councils (or other 
community bodies) contributing their own proposed development plan for the 
area which any such council or body represents as a basis for discussion with 
the authority.> 

Malcolm Chisholm 

5 In section 2, page 28, line 37, leave out <control> and insert <management> 
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Section 3 

Malcolm Chisholm 

53 In section 3, page 29, line 22, at end insert— 

<(  ) at the end of subsection (1) add “, or the operation of a marine fish farm in the 
circumstances specified in section 26AA”,> 

Pauline McNeill 

113 In section 3, page 29, line 28, at end insert <, or 

(  ) the number of rooms in the building with a view to increasing the 
maximum number of persons able to reside in the building.> 

Mr Andrew Arbuckle 

112 In section 3, page 29, line 29, at end insert— 

<(  ) in subsection (3), before paragraph (a) insert— 

“(za) notwithstanding any contrary provision made by virtue of subsection 
(2)(f), the use of any dwelling not previously used as a house in multiple 
occupation (within the meaning of section 125 of the Housing (Scotland) 
Act 2006 (asp 1)) as such a house involves a material change in use of 
the building containing the dwelling;”,> 

John Home Robertson 
Supported by: Pauline McNeill 

22 In section 3, page 29, line 29, at end insert— 

<(  ) after subsection (3) insert— 

“(3A) Notwithstanding subsection (2)(f), the use of any land or building designated 
for the purposes of this section as land or a building which is to be used for 
providing affordable housing for any other purpose is development within the 
meaning of subsection (1). 

(3B) In construing the expression “affordable housing” for the purposes of 
subsection (3A), regard shall be had to any guidance issued by the Scottish 
Ministers to a planning authority.”,> 

Malcolm Chisholm 

54 In section 3, page 29, line 36, at end insert— 

<(  ) for the word “subsection” where it second occurs substitute “section”,> 

Malcolm Chisholm 

55 In section 3, page 29, line 39, after <metres”,> insert— 

<(  ) after that subsection insert— 
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“(6AA) Where the making of any material change in the use of equipment so placed or 
assembled for that purpose would not, apart from this subsection, involve 
development of the land below, this Act shall have effect as if the making of any 
such material change was development of that land.”,>   

Malcolm Chisholm 

56 In section 3, page 30, line 4, after <to> insert— 

<(  )> 

Malcolm Chisholm 

57 In section 3, page 30, line 6, leave out <and any such order> and insert <or 

(  ) any material change in the use of equipment placed or assembled in 
those waters. 

(6CA)  Any order under subsection (6C)> 

Malcolm Chisholm 

58 In section 3, page 30, line 8, after <done> insert <, or the material change of use being made,> 

Malcolm Chisholm 

59 In section 3, page 30, line 10, leave out <subsection (6C)> and insert <subsections (6C) and 
(6CA)>

Malcolm Chisholm 

60 In section 3, page 30, line 13, leave out <(6C)> and insert <(6CA)> 

Malcolm Chisholm 

61 In section 3, page 30, line 15, leave out <subsection (6C) is> and insert <subsections (6C) and 
(6CA) are> 

Malcolm Chisholm 

62 In section 3, page 30, line 22, leave out <(6C)> and insert <(6CA)> 

Malcolm Chisholm 

63 In section 3, page 30, line 25, leave out <(6C)> and insert <(6CA)> 

Malcolm Chisholm 

64 In section 3, page 30, line 27, leave out <(6C)> and insert <(6CA)> 

Malcolm Chisholm 

65 In section 3, page 30, line 30, leave out <(6C)> and insert <(6CA)> 
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Malcolm Chisholm 

66 In section 3, page 31, line 3, leave out <subsection (6C)> and insert <subsections (6C) and 
(6CA)>

Malcolm Chisholm 

67 In section 3, page 31, line 18, after <(6C)> insert <, 31A> 

After section 3 

Malcolm Chisholm 

68 After section 3, insert— 

<Marine fish farms 

(1) After section 26 of the principal Act insert— 

“26AA Marine fish farms: circumstances referred to in section 26(1) 

(1) The circumstances to which section 26(1) refers are— 

(a) that the marine fish farm is being operated after— 

(i) the date which is the appropriate date in respect of that fish farm, 
or

(ii) if earlier than that date, the date on which planning permission is 
granted, or an application for planning permission is refused, under 
section 31A, and 

(b) that the operation involves the use of equipment which was placed or 
assembled in waters at a time when that placing or assembly did not 
constitute development under this Act. 

 (2) For the purposes of subsection (1)(a), the appropriate date in respect of a fish 
farm is whichever is the later of— 

(a) a date prescribed by the Scottish Ministers for the purposes of this 
subsection, and 

(b) the date on which any authorisation which— 

(i) relates to the operation of that fish farm, and 

(ii) is in effect at the date of commencement of section (Marine fish 
farms) of the Planning etc. (Scotland) Act 2006 (asp 00), 

  ceases to have effect.  

 (3) In this section and in section 31A— 

“authorisation” means— 

(a) a consent for fish farming issued by the Crown Estate 
Commissioners, 

(b) a licence granted under section 11 of the Orkney County Council 
Act 1974 (c.xxx), or 

(c) a licence granted under section 11 of the Zetland County Council 
Act 1974 (c.viii), 

532



10

 “equipment” has the same meaning as in section 26(6), and 

 “marine fish farm” means a fish farm situated in any part of any waters 
referred to in paragraphs (b) and (c) of section 26(6).”.  

(2) After section 31 of that Act insert— 

“Planning permission in respect of operation of marine fish farm 

31A Planning permission in respect of operation of marine fish farm 

(1) This section applies to planning permission for the operation of a marine fish 
farm which involves the use of such equipment as is referred to in section 
26AA(1)(b). 

(2) Any planning permission is to be granted by the Scottish Ministers. 

(3) Without prejudice to the generality of subsection (2), planning permission may 
be granted under that subsection as respects a class of development. 

(4) Any planning permission granted by virtue of subsection (3) is to be granted by 
order, the class of development in question being specified in the order. 

(5) Planning permission may be granted either unconditionally or subject to 
conditions or limitations. 

(6) The conditions or limitations which may be imposed include conditions or 
limitations specified in any authorisation which is at the time of imposition in 
effect in relation to the fish farm. 

(7) The principal matters to be taken into account by the Scottish Ministers in 
coming to a decision as to whether to grant planning permission are the likely 
impact of the development on— 

(a) any European site within the meaning of regulation 10 of the 
Conservation (Natural Habitats &, c.) Regulations 1994 (S.I. 1994/ 
2716), and 

(b) the environment generally. 

(8) The Scottish Ministers may by regulations make provision— 

(a) specifying those cases where an application for planning permission 
must be made, 

(b) as to the form of such an application, 

(c) specifying documents and information which require to accompany such 
an application, 

(d) as to consultation in connection with such an application, and 

(e) as to any other matters concerning procedure on such an application.”.>   

Donald Gorrie 

69 After section 3, insert— 

<Meaning of “development”: second homes 

(1) In section 26 of the principal Act (meaning of development), after subsection (3) 
insert—
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“(3A) A planning authority may decide, in relation to the whole of its district or to 
one or more parts of it, that subsection (3B) is to apply. 

(3B) Where this subsection applies, the use of any dwellinghouse previously used as 
a permanent place of residence as a temporary place of residence involves a 
material change in the use of the building. 

(3C) For the purposes of subsection (3B) a dwellinghouse is used as a permanent 
place of residence if it is occupied by a household for 26 or more weeks in a 
year and as a temporary place of residence if it is so occupied for less than 26 
weeks in a year.”. 

(2) In section 37 of the principal Act (determination of applications: general 
considerations), after subsection (2) insert— 

“(2A) Where subsection (3B) of section 26 applies, the authority shall, before 
determining the application, have regard to whether any shortage of residential 
accommodation for rent or purchase by households of average or below 
average income in the part of its district to which that subsection applies would 
be aggravated by the granting of planning permission.”.>  

Section 4 

Malcolm Chisholm 

70 In section 4, page 31, line 21, leave out <26 of the principal Act> and insert <26AA of the 
principal Act (inserted into that Act by section (Marine fish farms) of this Act)> 

Malcolm Chisholm 

6 In section 4, page 31, line 32, leave out from <development> to <mentioned> in line 33 and 
insert <local development> 

Malcolm Chisholm 

7 In section 4, page 31, line 34, leave out from first <in> to end of line 35 and insert <a local 
development) it were a major development.> 

Malcolm Chisholm 

8 In section 4, page 31, line 36, at end insert— 

<(  ) Regulations under subsection (2) are not made unless a draft of the instrument 
containing the regulations has been laid before, and approved by resolution of, 
the Scottish Parliament.”> 

Section 5 

Maureen Macmillan 

114 In section 5, page 32, line 29, at end insert— 

<(3) A person carrying out development must, where required by the planning 
authority, retain on site such information or documents relating to the planning 
permission granted in respect of the development as may be prescribed.”.> 
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Maureen Macmillan 

115 In section 5, page 32, line 35, at end insert <or 

(  ) carrying out development without retaining on site any information or 
documents required to be retained by virtue of section 27C(3),”.> 

Section 6 

Malcolm Chisholm 

23 In section 6, page 33, line 3, at end insert <or the Scottish Ministers> 

Malcolm Chisholm 

9 In section 6, page 33, line 11, at end insert <must> 

Malcolm Chisholm 

10 In section 6, page 33, line 12, leave out <must— 

(i)>

Malcolm Chisholm 

71 In section 6, page 33, line 14, after <the> insert <regulations or> 

Malcolm Chisholm 

72 In section 6, page 33, line 15, after <statement> insert <(either or both and if both then either in 
one document or in two)— 

(  ) about the design principles and concepts applied to the 
development, 

(  )> 

Malcolm Chisholm 

12 In section 6, page 33, line 16, leave out from <and> to <must> in line 19 and insert— 

<(b) include provision as to the form and content of any such statement as is 
mentioned in paragraph (a), and 

(c)>

Section 7 

Christine Grahame 

118 In section 7, page 34, line 17, after <if> insert <, after complying with section 32C and having 
regard to any submission received under that section,> 

Malcolm Chisholm 

24 In section 7, page 34, line 26, at end insert— 

535



13

<(  ) In the case of an application for planning permission made to the Scottish 
Ministers, this section has effect as if any reference to the “planning authority” 
(other than the first such reference in subsection (1)) were a reference to the 
Scottish Ministers.> 

Christine Grahame 

119 In section 7, page 34, line 31, after <if> insert <, after complying with section 32C and having 
regard to any submission received under that section,> 

Christine Grahame 

120 In section 7, page 34, line 39, at end insert— 

<32C Notification of proposed variation 

(1) Where a proposal for variation under section 32A or 32B is received, the 
planning authority or, as the case may be, the Scottish Ministers are, within 28 
days of receipt, to send notification of the proposal to any person who 
submitted an objection to the original application. 

(2) Any person or organisation notified under subsection (1) shall have 28 days 
within which to make a submission to the planning authority or, as the case 
may be, the Scottish Ministers that the proposed variation should be considered 
a substantial change to the description of the development for which planning 
permission was granted and that the variation should not be agreed. 

32D Determination of substantial change 

(1) Where a submission under section 32C(2) is received but the planning 
authority or, as the case may be, the Scottish Ministers do not intend to proceed 
as mentioned in section 32A(2) or 32B(2) (as the case may be), the planning 
authority or the Scottish Ministers must appoint an independent arbiter, to be 
agreed between all parties, who will determine whether the variation should be 
considered a substantial change. 

(2) Any costs associated with the arbitration process are to be met by the planning 
authority or, as the case may be, the Scottish Ministers unless the challenge to 
the variation is considered to be frivolous or vexatious (in which case the costs 
are to be met by the person or organisation who made the submission).”.> 

Section 10 

Malcolm Chisholm 

25 In section 10, page 37, line 18, at end insert— 

<(  ) In the case of an application for planning permission made to the Scottish 
Ministers, this section has effect as if any reference to the “planning authority” 
or “the authority” were a reference to the Scottish Ministers.> 

Malcolm Chisholm 

26 In section 10, page 38, line 15, at end insert— 
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<(  ) In the case of an application for planning permission made to the Scottish 
Ministers, this section has effect as if any reference to the “planning authority” 
were a reference to the Scottish Ministers.> 

Donald Gorrie 

74 In section 10, page 38, line 15, at end insert— 

<(9) In the period between giving notice under subsection (2) and submitting the 
application for planning permission for the development, the prospective 
applicant must convene at least one meeting involving representatives of 
both—

(a) the planning authority, and 

(b) all the relevant community bodies, 

 to discuss the proposed application and any changes that might be made to 
address any community concerns about it. 

(10) The prospective applicant need not convene the meeting mentioned in 
subsection (9) in any case where all the relevant community bodies indicate 
that a meeting is not necessary. 

(11) In subsections (9) and (10) “relevant community bodies” means— 

(a) any community council for, and 

(b) any other community body with a substantial connection with, 

the area in which the land to which the application will relate is situated.> 

Donald Gorrie 

75 In section 10, page 38, line 15, at end insert–– 

<(  ) In the case of a major development, the planning authority— 

(a) are to have regard to any previous record of the prospective applicant in 
relation to consultation on developments, and 

(b) where they consider that record to be unsatisfactory, are to exercise their 
power under subsection (7) to impose additional requirements in relation 
to consultation on the prospective applicant.”.> 

Christine Grahame 

76 In section 10, page 38, line 15, at end insert— 

<(  ) In any case where consultation under this section involves one or more 
meetings between the prospective applicant (or representatives of the 
prospective applicant) and persons specified in regulations under subsection 
(5), a member of the planning authority must, if any person so specified 
requests that the planning authority be represented, attend each such meeting.> 

Donald Gorrie 

77 In section 10, page 38, line 22, at end insert— 
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<(3) In the case of a major development, local community bodies may also prepare 
and submit to the planning authority a report on the pre-application 
consultation carried out under section 35B. 

(4) A report under subsection (4) may in particular indicate the views of the 
community bodies–– 

(a) as to— 

(i) whether there were sufficient opportunities for members of the 
public and community bodies to participate in the consultation 
process,

(ii) whether the quality of the consultation was sufficient, 

(iii) whether the attitude of the prospective applicant towards the 
consultation was satisfactory, 

(iv) whether improvements to the proposed development have been 
made as a result of the consultation process, 

(v) any remaining significant concerns about the development, and 

(b) as to whether any application for planning permission in relation to the 
development should be— 

(i) granted, 

(ii) granted subject to conditions, or 

(iii) refused.”.>  

Section 11 

Alex Neil 

121 In section 11, page 38, line 37, after <with> insert <, including an electronic or written record of  
any oral evidence or advice provided during any proceedings of the authority in relation to the 
application>

Malcolm Chisholm 

27 In section 11, page 38, line 42, after <repealed,> insert— 

<(  ) after paragraph (b) insert— 

“(ba) applications under section 242A(2) for planning permission in respect of 
development in the district of that authority,”,> 

Section 12 

Malcolm Chisholm 

28 In section 12, page 39, line 15, after <applications),> insert— 

<(  ) the applications mentioned in section 36(1)(ba) which are made in 
respect of development in their district,> 
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Before section 13 

Donald Gorrie 

79 Before section 13, insert— 

<Determination of applications: public health

In section 37 of the principal Act, after subsection (2) insert— 

“(2A) For the purposes of subsection (2) public health and the health of any 
individual likely to be affected in the event of the application for planning 
permission being granted are material considerations.”.> 

Donald Gorrie 

80 Before section 13, insert— 

<Determination of applications: sustainable development

 In section 37 of the principal Act, after subsection (2) insert— 

“(2A) For the purposes of subsection (2) the need to promote sustainable 
development and in particular— 

(a) the desirability of granting planning permission for developments which 
are designed to improve the energy efficiency of, or which relate to 
community renewable energy schemes in relation to, existing buildings 
in all cases except those where there are exceptionally strong amenity 
grounds, and 

(b) the undesirability of granting planning permission for developments 
which include new buildings except in cases where the plans for— 

(i) ensuring the energy efficiency of, and 

(ii) incorporating micro-renewable power sources in, 

 the new buildings meet such national standards as may be specified by 
the Scottish Ministers for the purposes of this section and are considered 
satisfactory by the planning authority, 

are material considerations.”.> 

Section 14 

Malcolm Chisholm 

29 In section 14, page 42, line 5, after <authority> insert <or the Scottish Ministers> 

Malcolm Chisholm 

30 In section 14, page 42, line 11, after <authority> insert <or as the case may be the Scottish 
Ministers>

Malcolm Chisholm 

31 In section 14, page 42, line 13, after <authority> insert <or the Scottish Ministers> 
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Donald Gorrie 

83 In section 14, page 42, line 16, at end insert— 

<(  ) A planning authority may decline to determine an application for planning 
permission for a major development if— 

(a) the development is contrary to a current strategic development plan or 
local development plan, and 

(b) in their opinion, the pre-application consultation under section 35B has 
not demonstrated sufficient cause for departing from the terms of the 
current strategic development plan or local development plan.> 

After section 14 

Christine Grahame 

84 After section 14, insert— 

<Conditional grant of planning permission: health effects

(1) In section 41 of the principal Act (conditional grant of planning permission), after 
subsection (2) insert— 

“(2A) Subsection (2B) applies where the planning authority— 

(a) consider (whether or not on the basis of representations made in relation 
to an application for planning permission) that the carrying out of 
operations specified in an application may adversely affect the health of 
persons residing in the vicinity of the development, and 

(b) intend to grant planning permission for the development. 

(2B) Where this subsection applies, the planning authority must grant the planning 
permission subject to such conditions as they consider necessary to protect the 
health of the persons mentioned in subsection (2A).”. 

(2) In section 37 of the principal Act (determination of applications; general 
considerations), in subsection (1)(a), after “sections” insert “41(2B)”.> 

Section 15 

Jackie Baillie 
Supported by: Pauline McNeill, Sarah Boyack 

123 In section 15, page 43, line 21, at end insert— 

<(5) The Scottish Ministers may by regulations prescribe applications in relation to 
which subsection (6) applies. 

(6) Where a relevant community body has made representations in relation to an 
application to which this subsection applies, and the planning authority is 
minded to grant planning permission, the authority must, within 7 days of 
deciding that it is so minded, notify the relevant community body that it is so 
minded. 
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(7) Within 14 days of receiving such notification the relevant community body 
may require the planning authority to notify the application to the Scottish 
Ministers; and any such requirement shall state the relevant community body’s 
reasons for making the requirement. 

(8) The Scottish Ministers may by regulations prescribe any information (in 
addition to the relevant community body’s reasons) which must be provided 
along with any application notified to them under subsection (7). 

(9) Within 28 days of being notified of an application under subsection (7), and 
after taking into account the reasons stated by the relevant community body 
under that subsection, the Scottish Ministers must notify— 

(a) the planning authority, 

(b) the relevant community body, and 

(c) the applicant, 

 as to whether or not they intend to give a direction under section 46(1) in 
relation to the application. 

(10) Notification under subsection (9) must be in writing and must explain the 
reasons for the decision. 

(11) The Scottish Ministers may, if they consider it appropriate, extend the period 
of 28 days mentioned in subsection (9). 

(12) For the purposes of subsections (5) to (11), a relevant community body is— 

(a) a community council within whose area any part of the land to which the 
application relates is situated, 

(b) any other body which is recognised by the planning authority for the 
purposes of this section and which has a substantial connection with any 
part of the land to which the application relates. 

(13) In order to be recognised as mentioned in subsection (12)(b), a body must— 

(a) be formally constituted, 

(b) consist solely of members who— 

(i) reside in a postcode unit or units within the district of the planning 
authority, and 

(ii) are entitled to vote at any local government election in a polling 
district which includes that postcode unit or units (or part of such a 
unit or units), and 

(c) have at least 12 members. 

(14) The Scottish Ministers may by regulations make further provision in relation to 
the criteria or procedure for recognition of relevant community bodies by 
planning authorities.”.> 

Section 16 

Malcolm Chisholm 

13 In section 16, page 45, line 12, after <and> insert <, subject to section 43B,> 
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Malcolm Chisholm 

32 In section 16, page 45, line 12, at end insert— 

<(  ) The provision which may be made by virtue of subsections (9) and (10) 
includes provision that the manner in which the review, or any stage of the 
review, is to be conducted (as for example whether oral submissions are to be 
made or written submissions lodged) is to be at the discretion of the planning 
authority.> 

Section 17 

Euan Robson 

124 In section 17, page 46, line 3, at end insert— 

<(  ) in subsection (1), at beginning insert “Subject to subsection (1B),”,> 

Pauline McNeill 

125 In section 17, page 46, line 3, at end insert— 

<(  ) in subsection (1), at beginning insert “Subject to subsection (1C),”,> 

Euan Robson 

127 In section 17, page 46, line 6, after <direction.> insert— 

<(1B) The Scottish Ministers shall give a direction under subsection (1) in relation to 
any application— 

(a) which is contrary to a current strategic development plan or local 
development plan, or 

(b) in relation to which the planning authority has an interest.”,> 

Pauline McNeill 

126 In section 17, page 46, line 6, after <direction.> insert— 

<(1C) The Scottish Ministers shall give a direction under subsection (1) in relation to 
any application proposing development on an area of open space of the type 
mentioned in section 15(2A) which the planning authority is minded to 
grant.”,>

Section 18 

Ms Rosemary Byrne 

128 In section 18, page 46, line 9, leave out subsections (1) and (2)  

Donald Gorrie 

85 In section 18, page 46, line 14, at end insert— 

<(  ) after subsection (2) insert— 

542



20

“(2A) Where a planning authority votes to grant planning permission in respect of an 
application to which subsection (2B) applies, the authority must, before putting 
the permission into effect, notify the Scottish Ministers of its decision. 

(2B) This subsection applies to any application relating to a major development— 

(a) in which the local authority has a significant interest (including owning 
all or a substantial part of the land on which the development is proposed 
to take place), or 

(b) which would constitute a major breach of any current strategic 
development plan or local development plan. 

(2C) Any relevant community body or group of community bodies may indicate to 
the Ministers that it appeals against the decision, setting out reasons for any 
objection to the decision, in particular its views on— 

(a) the ways in which the proposed development would harm the 
community, 

(b) the significance of the breach of the development plan, 

(c) whether the consultation carried out in relation to the application was 
satisfactory, and 

(d) whether alterations to the application would change the body’s view in 
relation to the application. 

(2D) In deciding whether to hold an inquiry into the planning application appealed 
against, the Scottish Ministers may take account of— 

(a) local public opinion, 

(b) the views of relevant community bodies and any other bodies whose 
remit is relevant to the application, 

(c) the views of any other local authorities affected by the proposed 
development, and 

(d) the reasons given by the planning authority for proposing to grant the 
planning permission. 

(2E) A body is a relevant community body for the purposes of subsection (2C) and 
(2D) if— 

(a) it is a community council for an area affected by the proposed 
development, or 

(b) a body which has been recognised by the planning authority as one 
whose— 

(i) members have a substantial connection with the area affected by 
the proposed development, and 

(ii) objects and functions include the preservation or enhancement of, 
or the improvement of the quality of life in, that area.”.> 

Patrick Harvie 

129 In section 18, page 46, line 14, at end insert— 

<(  ) after subsection (2) insert— 
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“(2A) Where— 

(a) a planning authority grants planning permission in respect of an 
application (other than an application relating to a national 
development), and 

(b) the most recent strategic development plan or local development plan for 
the area to which the application relates is more than five years old, 

 any person who made representations relating to the application to the planning 
authority under section 38(1) may appeal to the Scottish Ministers against the 
decision.”.>

Ms Sandra White 
Supported by: Christine Grahame 

130 In section 18, page 46, line 14, at end insert— 

<(  ) after subsection (2) insert— 

“(2A) Where— 

(a) a planning authority grant planning permission in respect of an 
application (other than an application relating to a national 
development), and 

(b) the application has been subject to an environmental impact assessment,  

 any person or community body who made representations relating to the 
application to the planning authority under section 38(1) may appeal to the 
Scottish Ministers against the decision.”.> 

Ms Sandra White 
Supported by: Christine Grahame 

131 In section 18, page 46, line 14, at end insert— 

<(  ) after subsection (2) insert— 

“(2A) Where— 

(a) a planning authority grant planning permission in respect of an 
application (other than an application relating to a national 
development), and 

(b) the application relates to land the planning authority owns or in which it 
has an interest,  

 any person or community body who made representations relating to the 
application to the planning authority under section 38(1) may appeal to the 
Scottish Ministers against the decision.”.> 

Ms Sandra White 
Supported by: Christine Grahame 

132 In section 18, page 46, line 14, at end insert— 

<(  ) after subsection (2) insert— 

“(2A) Where— 
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(a) a planning authority grant planning permission in respect of an 
application (other than an application relating to a national 
development), and 

(b) the granting of planning permission in respect of the application is 
contrary to any current strategic or local development for the area or 
district in which the development proposed in the application will take 
place,

 any person or community body who made representations relating to the 
application to the planning authority under section 38(1) may appeal to the 
Scottish Ministers against the decision.”.> 

Dennis Canavan 

133 In section 18, page 46, line 14, at end insert— 

<(  ) after subsection (2) insert— 

“(2A) Where a planning authority grant an application for planning permission or 
grant it subject to conditions any person who made representations in relation 
to that application (and did not withdraw those representations) may, in such 
circumstances as may be prescribed, appeal to the Scottish Ministers.”.> 

Ms Sandra White 

134 In section 18, page 46, line 17, after <47(1)> insert <or (2A)> 

Ms Sandra White 

135 In section 18, page 47, line 10, leave out from <of> to end of line 11 and insert <, subsection (2) 
or subsection (2A) of section 47.> 

Malcolm Chisholm 

33 In section 18, page 47, line 24, at end insert— 

<(  ) The provision which may be made by virtue of subsections (1) and (1A) 
includes provision that the manner in which an appeal or application, or any 
stage of an appeal or application, is to be conducted (as for example whether 
written submissions are to be presented or persons are to be heard) is to be at 
the discretion of the Scottish Ministers (or of a person appointed by them under 
or by virtue of this Act).”,> 

Section 19 

Malcolm Chisholm 

87 In section 19, page 48, line 34, at end insert— 

<(  ) Subsection (1) does not apply to a listed building consent granted before the 
date on which section 19 of the Planning etc. (Scotland) Act 2006 came into 
force.>
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Section 23A 

Patrick Harvie 

136 In section 23A, page 60, line 12, after <may> insert <, subject to subsection (12),> 

Patrick Harvie 

137 In section 23A, page 60, line 13, at end insert— 

<(12) The Scottish Ministers must provide for a higher amount to be payable in cases 
where the person on whom the fixed penalty notice has been served has, in 
similar circumstances, previously been served with one or more fixed penalty 
notices.”.>

Patrick Harvie 

138 In section 23A, page 61, line 10, after <may> insert <, subject to subsection (12),> 

Patrick Harvie 

139 In section 23A, page 61, line 11, at end insert— 

<(12) The Scottish Ministers must provide for a higher amount to be payable in cases 
where the person on whom the fixed penalty notice has been served has, in 
similar circumstances, previously been served with one or more fixed penalty 
notices.”.>

After section 24 

Pauline McNeill 

141 After section 24, insert— 

<Enforcement: HMOs

Enforcement: HMOs 

After section 146, insert— 

“Enforcement: HMOs 

146A Enforcement: HMOs 

(1) Where there has been a breach of planning control in relation to a house in 
multiple occupation the planning authority may, in addition to or instead of 
exercising any of its other powers under this Part— 

(a) revoke any HMO licence in force in relation to the HMO, or 

(b) where an HMO licence has been applied for but not yet granted, refuse to 
grant the application. 

(2) Subsection (1) applies notwithstanding— 

(a) in the case mentioned in paragraph (a) of that subsection, that none of the 
conditions specified in section 139 of the 2006 Act are satisfied, or 

(b) in the case mentioned in paragraph (b) of that subsection that— 
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(i) section 130(1) of the 2006 Act does not apply, 

(ii) the living accommodation concerned is, or can be made, suitable 
for occupation as an HMO. 

(3) In this section “the 2006 Act” means the Housing (Scotland) Act 2006 (asp 1); 
and any expression used in this section which is also used in Part 5 of that Act 
is to be construed in accordance with that Part.”.> 

Pauline McNeill 

140 After section 24, insert— 

<Certificate of lawful use or development

Certificate of lawful use or development: HMOs 

In section 150 of the principal Act (certificate of lawfulness of use or development)— 

(a) in each of subsections (2), (3) and (4), at beginning insert “Subject to subsection 
(4A),”, and 

(b) after subsection (4) insert— 

“(4A) A certificate is not to be granted under subsection (4) in respect of an 
application under subsection (1) relating to a house in multiple occupation 
(within the meaning of section 125 of the Housing (Scotland) Act 2006 (asp 
1)) unless, in addition to satisfying the criteria specified in subsection (2) or, as 
the case may be, (3), an appropriate licence relating to multiple occupation has 
been in force in relation to the house for at least 10 years (or, where the house 
has not been a house in multiple occupation for over 10 years, the entire period 
for which it has been such a house).”.>  

Section 26 

Malcolm Chisholm 

14 In section 26, page 64, line 31, after <trees)> insert— 

<(  ) the words “of the planning authority” are repealed, 

(  ) at the beginning of paragraph (a), insert “of the Scottish Ministers and the 
planning authority”, 

(  ) at the beginning of paragraph (b), insert “of the planning authority”, and 

(  )>

Malcolm Chisholm 

15 In section 26, page 64, line 32, at beginning insert <of the planning authority> 

Robin Harper 

142 In section 26, page 65, line 1, leave out <(either or both)> and insert <(any or all)> 

Robin Harper 

143 In section 26, page 65, leave out lines 3 and 4 and insert— 
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<(  ) that making the provision will contribute towards the appearance of the 
locality within which the tree, group of trees or woodlands are situated,  

(  ) that the trees, groups of trees or woodlands are— 

(i) of cultural or historical significance, 

(ii) of a rarity value; or 

(iii) contribute to biodiversity.”.> 

Robin Harper 

144 In section 26, page 65, line 33, at end insert— 

<(  ) After section 161A of the principal Act (as inserted by subsection (4)) insert— 

“161B Registers of trees of special interest

(1) The Scottish Ministers may compile a register of trees appearing to them to be 
of special interest, and may approve, with or without modifications, a register 
of such trees compiled by any other person.  

(2) The Scottish Ministers may amend any register compiled or approved under 
this section. 

(3) A register compiled or approved under subsection (1) is to be known as a 
“register of trees of special interest”. 

(4) The Scottish Ministers, as soon as practicable after including in a register 
under this section an entry relating to any land, are to notify the persons 
mentioned in subsection (5) of the inclusion and send them— 

(a) a copy of the entry; 

(b) a notice explaining the effect of inclusion in the register including the 
effect of section 172(2) of this Act. 

(5) The persons to be notified under subsection (5) are— 

(a) the owner and (if the owner is not the occupier) the occupier of the land 
on which the tree is situated; 

(b) the planning authority in whose area the land is situated; and  

(c) such other persons as may be prescribed. 

(6) The owner and (if the owner is not the occupier) the occupier of the land may 
appeal to the Scottish Ministers against a decision to place a tree on the 
register.

(7) Where the planning authority is notified of the inclusion of any tree in a 
register of trees of special interest, they shall consider the desirability of 
protecting such a tree by making a tree preservation order with respect to it; 
and where the tree is owned by a planning authority it shall be deemed to be 
the subject of such an order.”.> 

Robin Harper 

145 In section 26, page 65, line 40, at end insert— 

<(  ) In section 172 of the principal Act (preservation of trees in conservation areas) in 
subsection (2)— 
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(a) the words “in a conservation area” become paragraph (a), and 

(b) after that paragraph insert— 

“(b) registered in a register of trees of special interest,”.> 

After section 26 

Dave Petrie 

146 After section 26, insert— 

<PART

HIGH HEDGES

High hedges 

After section 178 of the principal Act insert— 

“CHAPTER IA 

HIGH HEDGES

178A High hedges: dispute resolution 

(1) An owner or occupier of a domestic property may complain to the planning 
authority for the area in which the property is situated that a high hedge 
situated on land owned or occupied by another person is causing nuisance on, 
or damage to, the property. 

(2) On receipt of a complaint under subsection (1), a planning authority are, unless 
they consider the complaint to be frivolous or vexatious, to proceed to mediate 
between the parties to the dispute in accordance with guidance issued by the 
Scottish Ministers. 

(3) Guidance under subsection (2)— 

(a) is to be issued following consultation with such persons as the Scottish 
Ministers consider appropriate, 

(b) may in particular include guidance as to the circumstances in which a 
dispute is to be regarded as not being resolved for the purposes of section 
178B(1).

178B High hedges: notices 

(1) A planning authority may, where a dispute in relation to a high hedge has not 
been resolved by mediation under section 178A, serve on the owner or 
occupier of land on which a high hedge is situated a notice under this section 
requiring the taking, within such period as may be specified in the notice, of 
such action as the authority considers necessary to prevent or abate the 
nuisance or damage or resolve the dispute and is so specified. 

(2) If the owner or occupier on whom the notice under subsection (1) was served 
has not, within the period specified in the notice, taken the action so specified, 
the planning authority may— 

(a) enter the land on which the high hedge is situated;  

(b) take the action specified in the notice; and 

549



27

(c) recover from the owner or occupier of the land any expenses reasonably 
incurred by them in doing so. 

178C High hedges: regulations 

(1) The Scottish Ministers must, after consulting with such persons as they 
consider appropriate, by regulations make provision in relation to— 

(a) appeals in connection with notices served under section 178B(1); and 

(b) the charging of fees in connection with action taken by a planning 
authority under section 178A or 178B. 

(2) The first regulations under subsection (1) are to be made within one year of the 
day on which section (High hedges) of the Planning etc. (Scotland) Act 2006 
(asp 00) comes into force. 

178D Interpretation of Chapter IA

 In this Chapter— 

 “domestic property” means— 

(a) a dwelling; or 

(b) a garden or yard which is used and enjoyed wholly or mainly in 
connection with a dwelling; and 

“high hedge” means a wall-like leylandii conifer or hedging plant.”.> 

Christine Grahame 

147 After section 26, insert— 

<PART

HIGH HEDGES

High hedges 

After section 178 of the principal Act insert— 

“CHAPTER IA 

HIGH HEDGES

178A Complaints procedure 

(1) An owner or occupier of a domestic property (“the complainer”) may, after 
taking reasonable steps to resolve the issue, complain to the planning authority 
for the area in which the property is situated that a high hedge situated on land 
owned or occupied by another person is adversely affecting the reasonable 
enjoyment of the complainer’s property. 

(2) On receipt of a complaint under subsection (1), the planning authority is to 
conduct an inspection of the complainer’s property to determine whether it 
considers the complaint is merited and prepare a report of the inspection. 

(3) If the complaint is considered to be merited, a notice of complaint is to be 
issued to the owner (and, where the owner is not the occupier, the occupier), of 
the land on which the high hedge is situated. 
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(4) If the complaint is not considered to be merited, the planning authority is to 
notify the complainer that it does not intend to issue a notice of complaint 
under subsection (3). 

(5) A notice of complaint is to be issued by recorded delivery, or by any other 
method such that receipt of the notice can be verified by the planning authority. 

178B Notice of complaint 

(1) A notice of complaint issued by the planning authority under section 178A(3) 
is to contain the following— 

(a) a copy of the complaint received, 

(b) a copy of the inspection report, 

(c) information as to how to respond to the complaint if it is disputed, and 

(d) details of remedial action that is to be taken if the complaint is not 
disputed.

(2) The information provided under subsection (1)(c) shall provide that an owner 
or occupier of land has 28 days from the date of issue of the notice of 
complaint to respond to the complaint. 

(3) If no response to the complaint is received within 28 days, it shall be deemed 
that—

(a) the complaint has not been disputed,  and 

(b) an undertaking has been given to take any remedial action specified in 
the notice. 

(3) When the owner or occupier of the land responds to a notice of complaint a 
further inspection may be carried out and a report of this further inspection 
prepared.

178C Remedial action

(1) Where a complaint made under section 178A is disputed by an owner or 
occupier of land, the planning authority is to facilitate all parties to enter into 
mediation to resolve the dispute. 

(2) Where a dispute in relation to a high hedge is not resolved by mediation, the 
complaint is to be determined by elected members of the planning authority. 

(3) If the planning authority upholds the complaint, it may serve on the owner or 
occupier of the land on which the high hedge is situated a notice requiring the 
taking, within 28 days, or such other period as is determined reasonable, of the 
remedial action specified in the notice of complaint. 

(4) If the owner or occupier on whom the notice under subsection (3) is served 
does not take the specified action within 28 days, or such other period as is 
determined reasonable, the planning authority may— 

(a) enter the land on which the high hedge is situated, 

(b) take the action specified in the notice, and 

(c) recover from the owner or occupier of the land any expenses reasonably 
incurred by them in so doing. 
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178D Interpretation of Chapter IA

 In this Chapter— 

 “domestic property” means— 

(i) a dwelling; or 

(ii) a garden or yard which is used and enjoyed wholly or mainly in 
connection with a dwelling; and 

“high hedge” means a line of two or more fast-growing evergreen plants 
or shrubs which have the effect of creating a barrier to light and which 
rise to a height of more than two metres above ground level.”.> 

Section 28 

Malcolm Chisholm 

16 In section 28, page 71, line 5, at end insert— 

<(  ) Any person who— 

(a) issues an assessment report to a planning authority, or  

(b) submits a response report to the Scottish Ministers, 

   is to publish it.>  

Malcolm Chisholm 

17 In section 28, page 71, line 15, at end insert— 

<(  ) The Scottish Ministers are to publish— 

(a) any direction issued under subsection (5), and 

(b) any variation or revocation of such a direction. 

(  ) In this section, “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 
internet).”.>

Section 29 

Malcolm Chisholm 

18 In section 29, page 72, line 7, at end insert— 

<(  ) Without prejudice to the generality of subsection (3), circumstances prescribed 
under that subsection may include those where the Scottish Ministers consider 
(or a person appointed by them under or by virtue of this Act considers) that in 
the performance or actings in respect of which the charge or fee is payable— 

(a) the planning authority have behaved unreasonably, or 

(b) there has been unreasonable delay.> 
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Section 30 

Euan Robson 

148 In section 30, page 72, line 29, at end insert— 

<(  ) The Scottish Ministers shall in making any such grant have due regard to the 
independence and impartiality of the person providing advice and 
assistance.”.>

Section 33 

David McLetchie 

149 In section 33, page 73, line 18, at end insert— 

<(  ) No person is to be required to make a financial contribution or take action for the 
purpose mentioned in subsection (1) unless that person has consented to the making of 
the contribution or, as the case may be, the taking of the action.> 

David McLetchie 

150 In section 33, page 73, line 18, at end insert— 

<(  ) Nothing in this section shall prevent a person who is the owner of a property within a 
business improvement district from contracting with the occupier of the property that 
any requirements to make financial contributions or take action for the purpose 
mentioned in subsection (1) shall be the sole responsibility of the occupier.> 

Section 37 

Malcolm Chisholm 

34 In section 37, page 75, line 26, leave out from <a> to end of line 27 and insert <the number of 
votes cast in favour of the BID proposals exceeds the number of votes cast against those 
proposals.>

Section 38 

Malcolm Chisholm 

35 In section 38, page 76, line 20, leave out from <persons> to <voted> in line 21 and insert <votes 
cast in favour of the BID proposals must exceed the number of votes cast> 

After section 42 

David McLetchie 

151 After section 42, insert— 
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<Effect of BID arrangements: other parts of local authority area

A local authority must not, in any period when BID arrangements have effect, undertake 
(other than as part of separate BID arrangements) any project which is similar in nature 
to any project— 

(a) specified in BID arrangements, and 

(b) in respect of which persons other than the authority are making financial 
contributions or taking action, 

 in any part of its area which is outwith the business improvement district.> 

Section 43 

Malcolm Chisholm 

36 In section 43, page 78, line 28, at end insert— 

<(  ) as to the allocation of votes to those persons entitled to vote in a ballot,>  

Section 44 

Malcolm Chisholm 

89 In section 44, page 79, line 2, at beginning insert <Subject to subsection (2),> 

Malcolm Chisholm 

90 In section 44, page 79, line 3, at end insert— 

<(2) A statutory instrument containing regulations made under section 36A(8) or 39(2C) is 
not made unless a draft of the instrument has been laid before and approved by a 
resolution of the Parliament.> 

Section 46B 

Cathy Peattie 

152 In section 46B, page 80, line 31, at end insert— 

<(  ) In meeting the requirements of subsection (1), the Scottish Ministers and 
planning authorities must have particular regard to the special needs of gypsies 
and travellers, including the need to make suitable provision for caravan sites 
for gypsies and travellers.> 

After section 46B 

Malcolm Chisholm 

92 After section 46B, insert— 

<Regulations in connection with inquiries etc.

(1) After section 275 of the principal Act insert— 
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“275A Further provision as regards regulations: inquiries etc.

(1) Subject to any other provision made by this Act as regards the procedure to be 
followed in connection with inquiries, hearings, referrals or reviews conducted 
under or by virtue of the Act, the Scottish Ministers may under this subsection 
make regulations as regards such procedure. 

(2) Without prejudice to the generality of subsection (1), such regulations may 
relate to procedure in connection with matters preparatory to such inquiries, 
hearings, referrals or reviews and in connection with matters subsequent to 
them.”. 

(2) In section 9 of the Tribunals and Inquiries Act 1992 (c.53) (procedure in connection 
with statutory inquiries) at the end there is added— 

“(5) For the purposes of the application of this section to Scotland, the expression 
“statutory inquiry” in subsections (1) to (3) is not to be construed as including 
an inquiry held under section 265 of, or paragraph 6 of Schedule 4 to, the 
Town and Country Planning (Scotland) Act 1997 (c.8).”.> 

Christine Grahame 

153 After section 46B, insert— 

<Promotion of mediation

Before section 271 of the principal Act insert— 

“270C Promotion of mediation 

The Scottish Ministers may by regulations make provision to promote the use 
of mediation to resolve disputes in relation to planning applications and other 
matters covered in this Act.”.> 

Section 48 

Patrick Harvie 

155 In section 48, page 82, line 11, after <59(1)(b)”,> insert— 

<(  ) in subsection (2), after the words <material considerations> insert <(including in 
particular the objective of contributing to sustainable development).> 

Patrick Harvie 

154 In section 48, page 82, line 11, after <59(1)(b)”,> insert— 

<(  ) after subsection (2) insert–– 

“(2A) For the purposes of subsection (2), any fixed penalty notice served on the 
applicant under section 136A or 145A in relation to previous developments 
may be regarded as a material consideration.”.> 

Malcolm Chisholm 

91 In section 48, page 82, line 34, after <subsection (3)> insert— 

<(  ) before paragraph (a) insert— 
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“(za) any decision on an application under section 31A;”, 

(  )> 

Before section 50 

Sarah Boyack 

156 Before section 50, insert— 

<Report on implementation

The Scottish Ministers must, as soon as practicable after the end of three years after this 
Act receives Royal Assent, lay before the Scottish Parliament a report summarising 
progress made on the implementation of this Act, including details of the actions taken 
by the Scottish Ministers and planning authorities in so doing.> 

Schedule

Ms Rosemary Byrne 

157 In the schedule, page 88, line 11, at end insert— 

<Section 47. 

Section 48.> 

Ms Rosemary Byrne 

158 In the schedule, page 88, leave out lines 12 to 14 
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SP Bill 51A-ML (Supplement) Session 2 (2006) 

Planning etc. (Scotland) Bill 

Supplement to the Marshalled List of Amendments selected for 
Stage 3 

The following amendments have been lodged as manuscript amendments under Rule 9.10.6.  The 
Presiding Officer has agreed under that Rule that these amendments may be moved at the 
meetings of the Parliament on 15 and 16 November 2006, as appropriate. Amendment 89A will 
be called immediately after amendment 89 (which is on page 31 of the Marshalled List).  
Amendment 159 will be called immediately after amendment 90 (which is also on page 31 of the 
Marshalled List).  Amendments 160 and 161 will be called (in that order) immediately after 
amendment 91 (which is on pages 32 to 33 of the Marshalled List). 

Section 44 

Dr Sylvia Jackson (on behalf of the Subordinate Legislation Committee) 

89A As an amendment to amendment 89, at end insert <and (3),> 

Dr Sylvia Jackson (on behalf of the Subordinate Legislation Committee) 

159 In section 44, page 79, line 3, at end insert— 

<(3) On the first occasion on which regulations are made under section 37(8A), the statutory 
instrument containing the regulations is not made unless a draft of the instrument has 
been laid before, and approved by a resolution of, the Parliament.> 

Section 48 

Dr Sylvia Jackson (on behalf of the Subordinate Legislation Committee) 

160 In section 48, page 84, line 8, leave out <paragraph (d) of section 7(1)> and insert <each of 
paragraph (d) of section 7(1) and paragraph (a)(i) of section 19(10)> 

Dr Sylvia Jackson (on behalf of the Subordinate Legislation Committee) 

161 In section 48, page 84, line 11, at end insert— 

<(  ) A statutory instrument containing regulations made under section 136A(4) or 
145A(4) is not made unless a draft of the instrument has been laid before, and 
approved by a resolution of, the Parliament.”.> 
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Planning etc. (Scotland) Bill 

Groupings of Amendments for Stage 3 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be debated).  Any 
procedural points relevant to each group are noted.

Groupings of amendments 

Note: The time limits indicated are those set out in the timetabling motion to be considered 
by the Parliament before the Stage 3 proceedings begin.  If that motion is agreed to, debate on 
the groups above each line must (subject to Rules 9.8.4A and 9.8.5A of Standing Orders) be 
concluded by the time indicated, although the amendments in those groups may still be 
moved formally and disposed of later in the proceedings. 

Group 1: National Planning Framework – general
1, 38, 39, 40, 97 

Group 2: National Planning Framework – public and Parliamentary involvement etc.
93, 94, 95, 43, 44, 96, 46 

Debate to end no later than 45 minutes after proceedings begin 

Group 3: Creation of strategic development planning authorities
98, 99, 47, 100, 101, 102, 103, 104, 105, 106, 107 

Group 4: Strategic development plans and local development plans – general
20, 2, 21, 3, 4, 5, 160 

Group 5: Protection of open space etc.
108, 125, 126 

Group 6: Houses in multiple occupation
109, 113, 112, 141, 140 

Group 7: Local development plans – community needs and involvement
50, 51, 52 

Debate to end no later than 1 hour 50 minutes after proceedings begin 

SP Bill 51A-G Session 2 (2006) 
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Group 8: Marine fish farms
53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 70, 91 

Group 9: Affordable housing etc.
22, 69 

Debate to end no later than 2 hours 25 minutes after proceedings begin 

Group 10: Power to re-categorise developments
6, 7, 8 

Group 11: Retention of information on site while development carried out
114, 115 

Group 12: Applications for planning permission made to Scottish Ministers
23, 24, 25, 26, 29, 30, 31 

Group 13: Requirements as to contents of applications for planning permission etc.
9, 10, 71, 72, 12 

Group 14: Variation of applications
118, 119, 120 

Group 15: Pre-application consultation
74, 75, 76, 77, 83 

Debate to end no later than 3 hours 25 minutes after proceedings begin 

Group 16: Public information on planning applications etc.
121, 27, 28 

Group 17: Determination of applications – public health and sustainable development
79, 80, 84, 155 

Debate to end no later than 3 hours 55 minutes after proceedings begin 

Group 18: Community right of notification, third party rights of appeal etc.
123, 124, 127, 128, 85, 129, 130, 131, 132, 133, 134, 135, 157, 158 

Notes on amendments in this group 
Amendment 128 pre-empts amendments 85 and 129 to 134 

Debate to end no later than 4 hours 55 minutes after proceedings begin 

Group 19: Procedure in relation to appeals or reviews
13, 32, 33 
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Group 20: Listed building consent
87

Group 21: Fixed penalty notices
136, 137, 138, 139, 154, 161 

Group 22: Tree preservation orders etc.
14, 15, 142, 143, 144, 145 

Group 23: High hedges
146, 147 

Debate to end no later than 5 hours 50 minutes after proceedings begin 

Group 24: Assessment reports – publication
16, 17 

Group 25: Financial provisions
18, 148 

Group 26: Business improvement districts
149, 150, 34, 35, 151, 36, 89, 89A, 90, 159 

Debate to end no later than 6 hours 30 minutes after proceedings begin 

Group 27: Equal opportunities
152

Group 28: Regulations in connection with inquiries etc.
92

Group 29: Promotion of mediation
153

Group 30: Report on implementation
156

Debate to end no later than 6 hours 55 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 4, No. 33 Session 2  

Meeting of the Parliament 

Wednesday 15 November 2006

Note: (DT) signifies a decision taken at Decision Time. 

Planning etc. (Scotland) Bill - Stage 3: The Bill was considered at Stage 3. 

The following amendments were agreed to (without division): 1, 38, 39, 40, 
20, 2, 21, 3, 4, 5, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 
70, 6, 7, 8, 23, 9, 10, 71, 72, 12, 24, 25 and 26. 

The following amendments were disagreed to (by division)— 

93 (For 39, Against 80, Abstentions 4) 

43 (For 41, Against 80, Abstentions 2) 

44 (For 18, Against 104, Abstentions 1) 

96 (For 56, Against 65, Abstentions 2) 

97 (For 40, Against 81, Abstentions 2) 

98 (For 33, Against 82, Abstentions 1) 

47 (For 31, Against 85, Abstentions 2) 

108 (For 40, Against 79, Abstentions 1) 

50 (For 8, Against 74, Abstentions 1) 

51 (For 16, Against 100, Abstentions 1) 

52 (For 17, Against 102, Abstentions 1) 

22 (For 35, Against 73, Abstentions 8) 

69 (For 16, Against 99, Abstentions 1) 

118 (For 33, Against 58, Abstentions 1) 

74 (For 18, Against 78, Abstentions 24) 

75 (For 17, Against 78, Abstentions 25) 
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77 (For 15, Against 100, Abstentions 2) 

The following amendments were moved and, with the agreement of the 
Parliament, withdrawn: 109 and 114. 

The following amendments were not moved: 94, 95, 46, 99, 100, 101, 102, 
103, 104, 105, 106, 107, 113, 112, 115, 119, 120 and 76. 
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The Presiding Officer: The next item of 
business is consideration of business motion S2M-
5156, in the name of Margaret Curran, on behalf 
of the Parliamentary Bureau, setting out a 
timetable for stage 3 consideration of the Planning 
etc (Scotland) Bill. 

Motion moved, 
That the Parliament agrees that, during Stage 3 of the 

Planning etc. (Scotland) Bill, debate on groups of 
amendments shall, subject to Rule 9.8.4A, be brought to a 
conclusion by the time limit indicated, each time limit being 
calculated from when the Stage begins and excluding any 
periods when other business is under consideration or 
when a meeting of the Parliament is suspended (other than 
a suspension following the first division in any morning or 
afternoon during which the Stage is taking place being 
called) or otherwise not in progress: 

Groups 1 and 2:   45 minutes 

Groups 3 to 7:    1 hour 50 minutes  

Groups 8 and 9:   2 hours 25 minutes 

Groups 10 to 15:  3 hours 25 minutes (this will 
conclude Wednesday’s session) 

Groups 16 and 17:  3 hours 55 minutes  

Group 18:  4 hours 55 minutes 

Groups 19 to 23:  5 hours 50 minutes 

Groups 24 to 26:  6 hours 30 minutes 

Groups 27 to 30:  6 hours 55 minutes.—[Ms
Margaret Curran.] 

Motion agreed to. 
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Planning etc (Scotland) Bill: 
Stage 3 

14:34 
The Presiding Officer (Mr George Reid): The 

next item of business is stage 3 proceedings on 
the Planning etc (Scotland) Bill. Members should 
have the bill as amended at stage 2—SP bill 51A; 
the marshalled list, which contains the 
amendments that I have selected for debate; a 
supplement to the marshalled list, which contains 
four manuscript amendments; and the agreed 
groupings. 

The division bell will sound and proceedings will 
be suspended for five minutes for the first division 
this afternoon. The period of voting for the first 
division will be 30 seconds. Thereafter, I will allow 
a voting period of one minute for the first division 
after a debate, and 30 seconds for all other 
divisions. 

Christine May wants to make a point of order. 

Christine May (Central Fife) (Lab): I have just 
been informed that my point of order is irrelevant. I 
gather that there are now copies of the marshalled 
list at the back of the chamber. 

Section 1—National Planning Framework 

The Presiding Officer: Group 1 is on national 
planning framework—general. Amendment 1, in 
the name of the Minister for Communities, is 
grouped with amendments 38 to 40 and 97. 

The Minister for Communities (Malcolm 
Chisholm): Amendment 1 will address an issue 
that Jackie Baillie raised at stage 2, by requiring 
that any statement on a national development in 
the national planning framework must contain a 
statement by the Scottish ministers on the need 
for the development and may also contain a 
statement on other matters pertaining to the 
designation. I am grateful to Jackie Baillie for her 
contribution on the matter. Amendment 1 clarifies 
our intentions: designation as a national 
development will establish the policy need for the 
development in question, but ministers should not 
be constrained from setting out the broader 
context for the designation. Amendment 1 will 
ensure that the NPF addresses the question of 
need but will not unduly restrict the matters that 
may be addressed in a statement on a national 
development. 

At stage 2, we gave an undertaking to Scott 
Barrie to lodge an amendment to require the 
Scottish ministers to give regular consideration to 
the need for revision of the NPF. Amendments 38 
to 40 will place a duty on ministers either to revise 
the framework or to publish an explanation of why 

they decided not to revise it within five years of 
publishing the framework. I ask members to 
support amendments 1 and 38 to 40. 

Amendment 97, in Patrick Harvie’s name, would 
extend the duty to contribute to sustainable 
development to the function of implementing the 
NPF. Part 1 of the bill sets out the functions and 
duties of ministers in preparing and revising the 
NPF. As there is a clear duty on ministers to 
prepare the framework, it made sense to impose 
further duties in relation to how they should do 
that. However, it would make less sense to impose 
duties on ministers in relation to the framework’s 
implementation, which is not the sole or even the 
principal responsibility of ministers. The framework 
will be implemented by planning authorities in 
exercising their planning functions, public 
agencies, such as the Scottish Environment 
Protection Agency, Scottish Natural Heritage and 
Scottish Water, and private developers. Planning 
authorities, of course, will be under a duty to 
contribute to sustainable development in preparing 
their development plans. SEPA, SNH and Scottish 
Water are also bound by a sustainable 
development duty. 

I fear that amendment 97 would add a duty to 
unspecified and unclear ministerial functions. The 
key issue for the bill is to ensure that the 
framework, which sets out the principles and 
priorities for development by which many agencies 
will be guided, is developed with the objective of 
contributing to sustainable development. That is 
extremely important to us. I therefore ask the 
Parliament to reject amendment 97. 

I move amendment 1. 

The Presiding Officer: Before I call Patrick 
Harvie to speak to amendment 97, I ask members 
who want to contribute to the debate to press their 
request-to-speak buttons, which will help me with 
my timings. 

Patrick Harvie (Glasgow) (Green): It is a 
delight and a pleasure finally to reach stage 3 of 
this important bill, even if we must extend the 
pleasure over two days. 

I welcome the Executive amendments in the 
group, which will lead to the provision of more 
information, particularly on the need for specific 
national developments, and will make it clear that 
the NPF will be updated on a five-yearly cycle—or 
reasons will be given for not updating it. I am 
happy to support the amendments. 

Amendment 97 builds on arguments that I made 
throughout the Communities Committee’s scrutiny 
of the bill. In the devolved context in which we 
operate—albeit that some of us would like to break 
from it—the planning system is perhaps the most 
important tool at our disposal to help a transition 
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towards a fundamentally more sustainable basis 
for our society. 

I was pleased that the Executive took on board 
arguments about extending the sustainable 
development duty to ministers in relation to the 
NPF. I would like to push the duty a little bit 
further. The minister says that that is not 
necessary, because ministers will not have 
functions after the NPF has been published, but I 
disagree: ministers will still be involved in 
decisions, particularly those regarding 
developments of national strategic importance. 
Given that local authorities will have such a duty, 
which is a positive move, it would be correct to 
ensure that the duty that applies to ministers and 
the Scottish Executive is as robust as possible. 

I ask members to support amendment 97—I will 
move it when the time comes. 

Euan Robson (Roxburgh and Berwickshire) 
(LD): I welcome the minister’s amendments 1 and 
38 to 40, which, as he said, arose from 
discussions at stage 2. They are both welcome 
and proportionate. Like Patrick Harvie, I am 
pleased that the bill is now at stage 3—I think that 
we all are.  

On balance, my view is that Patrick Harvie’s 
amendment 97 is slightly misplaced and does not 
sit particularly well in section 1—we will not 
support it for that reason. The minister’s 
amendments will be improvements and should be 
welcomed. 

Christine Grahame (South of Scotland) 
(SNP): The Scottish National Party will support the 
minister’s amendments and Patrick Harvie’s 
amendment 97, with which I have every sympathy, 
as it would be a step further forward. I 
congratulate the minister on the proposal to make 
it mandatory for the Scottish ministers to make a 
statement on the reasons for particular national 
developments. It also makes sense to have a 
review of the national planning framework after 
five years, as that will happen with local 
development plans. The proposals fit in neatly and 
will mean that further information is provided to the 
Parliament and committees when they discuss the 
national planning framework. 

The Presiding Officer: Minister, do you have 
anything to add? 

Malcolm Chisholm: There is not much to reply 
to. For Patrick Harvie’s benefit, I clarify that I said 
that ministers will not have the sole or principal 
responsibility in implementing the framework. 
Euan Robson got to the heart of the matter when 
he said that amendment 97 is misplaced and does 
not fit well in section 1. Of course ministers intend 
to do everything on the basis of sustainable 
development and I agree that planning is a crucial 

tool in the move toward that, but amendment 97 
would not help. 

Amendment 1 agreed to. 

Amendments 38 to 40 moved—[Malcolm 
Chisholm]—and agreed to. 

The Presiding Officer: Group 2 is on national 
planning framework: public and parliamentary 
involvement. Amendment 93, in the name of Bruce 
Crawford, is grouped with amendments 94, 95, 43, 
44, 96 and 46. 

Bruce Crawford (Mid Scotland and Fife) 
(SNP): Amendments 94 and 95 are consequential 
on amendment 93. 

I state with certainty that all members welcome 
the proposals to introduce the concept of a 
national planning framework, or, as the bill 
describes it,  
“a spatial plan for Scotland.”  

The proposals are welcome because, for far too 
long, national projects or strategic infrastructure 
improvements have been left to the mire that is the 
current planning framework and system. The 
current framework has impacted on our capacity 
as a country to develop a more dynamic and 
sustainable economy. 

I welcome the Executive’s strengthening of the 
bill at stage 2, when it lodged amendments that 
will require ministers to prepare and publish what 
the bill refers to as a “participation statement”. 
Although we welcome the move to describe the 
consultation process before Parliament scrutinises 
the national planning framework, we believe that a 
vital piece of the framework is missing. The 
process can pragmatically be made more robust, 
to create an increased sense of ownership of the 
final outcomes, provide Parliament with better 
information and strengthen Parliament’s scrutiny 
role. The vital piece of the framework that is 
missing is the examination in public of ministers’ 
conclusions on the national planning framework 
before it is submitted to Parliament for scrutiny.  

14:45 
It is true that individuals and organisations will 

have the opportunity to give ministers their views 
on the initial proposals in the national planning 
framework, which is to be welcomed. However, 
what we will not have is the opportunity to 
contribute to or debate in public the minister’s 
proposals prior to parliamentary scrutiny. That is 
exactly what an opportunity for an examination in 
public would provide. We believe that it is vital that 
individuals and organisations alike should be 
provided with the opportunity not only to be 
consulted at the initial stages, but allowed to 
participate much more meaningfully through the 
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process of an examination in public. As a result of 
such an examination, Parliament would be much 
better informed about the responses of Scotland’s 
citizens and organisations to Executive 
conclusions.  

The national planning framework will include a 
commitment in principle to strategic infrastructure 
projects in relation to transport, water, energy and 
waste, as well as projects involving major urban 
regeneration and large strategic business or 
industrial investments. Given the scale of the 
power that ministers intend to take to approve 
such strategic projects in principle, it is hugely 
important that people feel that they have been 
given the chance to make their voice heard on 
ministers’ conclusions after consultation and 
before Parliament has its say.  

The process of examination in public is not a 
new concept in spatial planning in the United 
Kingdom. As I pointed out at stage 2, other spatial 
strategies throughout the UK are tested by an 
examination in public. Such examinations are 
short, non-adversarial, focused sessions that last 
only a few weeks and, at the end, a report is 
produced that sets out the recommendations and 
modifications. That happens in Northern Ireland, in 
the London spatial strategy and in every single 
spatial strategy in England, unless exceptional 
circumstances indicate that it should not happen.  

In a briefing, Scottish Environment LINK said: 
“Equivalent documents across the UK are subject to a 

process called ‘Examination in Public’ which allows the 
assumptions and proposals to be tested and the objections 
of those affected by the proposals to be heard. It is illogical 
that individuals in the communities may be able to attend a 
public hearing to discuss a local retail application but would 
not be able to object to the principle of a special waste 
facility on their doorstep.” 

That captures the argument well.  

I move amendment 93. 

Christine Grahame: I rise in support of Bruce 
Crawford’s amendments 93 to 95 and Patrick 
Harvie’s amendment 96, and, regrettably, against 
Donald Gorrie’s amendments 44 and 46. 

Amendment 43, in my name, seeks a resolution 
on the proposed national planning framework to 
be brought before the chamber during the period 
of parliamentary consideration. That reflects the 
views of the committee at stage 1, which was that 
the NPF should be the subject of a debate in 
Parliament on a substantive motion.  

In the debate in committee, Donald Gorrie, who I 
think supported the committee’s views, said:  

“The national planning framework is a major issue—it is 
as important as a budget, for example”. 

He went on to say that, while we all accept—and 
indeed some of us hope—that Parliament’s 

composition in the future will be very different from 
what it is now, it should have, whatever its 
composition, 
“a significant role … in considering the national planning 
framework”. 

John Home Robertson took the view that 
“It is right and proper that Opposition members”— 

he corrected himself— 
“indeed, all back benchers … should be deeply suspicious 
of the Executive.” 

Well said, John. He went on to say: 
“It is unthinkable that the Parliament would not express a 

view.”—[Official Report, Communities Committee, 14 June 
2006; c 3731-32.] 

The minister rejected that, however, taking the 
view that the NPF is a statement of Government 
policy rather than something that required a 
substantive motion. I would dispute that. Issues 
such as nuclear power stations, nuclear waste, 
major trunk roads and perhaps the proposed new 
Forth road bridge—issues that the Parliament 
would want to debate fully—are involved. Those 
matters are not suitable simply for committee 
debate; indeed, they could cut across the remits of 
many committees. It would be much better if those 
matters were brought to the chamber in a 
substantive motion for debate—and, perhaps, 
amendment, in the same way as my party has 
lodged an amendment to the motion to pass the 
bill.  

I am sympathetic towards Donald Gorrie’s 
amendment 44, but I have problems with the 
replacement subsection (3) that it intends to insert 
into proposed new section 3B of the Town and 
Country Planning (Scotland) Act 1997. 
Amendment 44 says: 

“In relation to any report of any committee of the Scottish 
Parliament … the Scottish Ministers, in preparing or 
revising the framework, are to have regard to the report.” 

I think that that is too wishy-washy, so I cannot 
support Donald Gorrie’s amendments 44 and 46. 
We want something more substantive, which the 
whole of Scotland can test properly.  

On Patrick Harvie’s amendment 96, I think that 
we should have a summary of the responses that 
are submitted on the NPF. It is important to have 
openness and accountability. Please, let us not 
have to rely on freedom of information law. 

Donald Gorrie (Central Scotland) (LD): 
Amendment 46 is consequential on amendment 
44.  

The bill marks a great step forward in planning. 
Like some other people, I feel that it does not go 
far enough in many respects and that some 
opportunities have not been taken. However, it 
represents some considerable advances, one of 
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which is the national planning framework, which is 
an excellent basis for planning in Scotland. In 
amendment 44, I assert that the Parliament should 
be a partner in that exercise.  

There is a concept that the really serious things 
are decided by the Executive, whereas we in the 
Parliament are just a crowd of kids to be kept 
amused. To use another metaphor, it is like we are 
the First Minister’s poodle. Either we in the 
Parliament are serious about keeping a check on 
what the Government does or we can go home. 
We must beef up the authority of the Parliament. 
Amendment 44 says that, if the Parliament votes 
against a motion on the national planning 
framework, the Government must pay attention to 
that and alter the framework to meet the 
Parliament’s concerns. At the moment, the bill 
simply says: 

“the Scottish Ministers are to have regard to any 
resolution … of … the Scottish Parliament”. 

The ministers will say, “Oh, we’re decent people 
and we’ll take all of this seriously.” We cannot 
legislate on the basis of the Government doing the 
right thing, however. History shows us that that 
would be a mistake. Either we are serious about 
our scrutiny or we are not. The least that we can 
ask for is that the framework be put to a vote so 
that we can vote accordingly.  

Christine Grahame picked on the second 
proposed new subsection in amendment 44. It is 
of lesser consideration if a committee makes some 
observations on the planning framework. The 
relevant minister should pay some heed to that, 
although they do not need to be completely guided 
by it. There is a difference between an official 
resolution of the Parliament demanding major 
amendment to the national planning framework 
and the considerations of various committees.  

I urge members to take this point seriously. We 
are here not just as members of parties but as 
members of a Parliament. We need this 
Parliament to be taken more seriously than it is at 
the moment. Let us make a start, get stuck in and 
make ourselves a main partner in constructing the 
national planning framework, which is very 
important. 

Patrick Harvie: One of the best things about our 
debates on the Planning etc (Scotland) Bill—I 
might not say that very often—is the way in which 
it has raised planning up the political agenda a bit. 
The subject had been a bit of a Cinderella for a 
long time. Christine Grahame is right to say that 
the national planning framework could have a 
potentially profound impact on the whole of 
Scotland. It has been compared to a budget, as 
she said. I was disappointed, however, that the bill 
as introduced gave the impression that we would 
give the NPF the same level of parliamentary 

scrutiny as we might give any Scottish statutory 
instrument. The NPF is much more than an SSI, 
and we should afford it a much higher level of 
scrutiny—both parliamentary scrutiny and, as 
Bruce Crawford said, public scrutiny.  

If ministers are to make their decisions and sign 
off the national planning framework, which can 
grant approval in principle to highly controversial 
developments, including some major infrastructure 
developments, we should ensure that the very 
highest level of public involvement takes place. 
That means more than just consultation. Some 
people will want to get involved in consultations; 
others will want a formal opportunity to scrutinise 
in public and on the record the policy objectives of 
the Government as laid out in the NPF. We should 
give them that opportunity. I am sorry that the 
committee was not convinced of that at stage 2, 
when we considered various ways of extending 
parliamentary and public scrutiny. I hope that 
members of the Executive parties, in particular, 
will be open to the idea now. 

On the off-chance that the Parliament votes 
against the proposals to extend scrutiny, I hope 
that the Executive parties will at least be open to 
my proposal to give clarity to those who have been 
involved in the consultation about the reasons why 
changes have been made—or not made—to the 
NPF as a result of that consultation. That is such a 
little step in the right direction that I hope that it will 
be palatable to the Executive parties.  

Euan Robson: We do not accept the need for 
Bruce Crawford’s amendments 93 to 95. He asks 
for an examination in public. In what forum? By 
what means? Over what period of time? Will it 
bring delays to the process, as I think likely? 

On Christine Grahame’s amendment 43, I say 
that, if the Executive wilfully disregarded 
committee reports or any debate in Parliament, 
that would almost raise questions of confidence, 
given that we are talking about something as 
important as the national planning framework is.  

Donald Gorrie has put a great deal of effort and 
time into bill and has won a lot of respect thereby. 
We have not always agreed with what he has said 
and I do not agree with his amendment 44. For 
example, under his proposed new subsection 
(A3), even if the Parliament and the Executive 
agreed to a compromise, that would not be 
possible because the amendment says that  
“the reasons for … opposition have to be removed.” 

The aim of Patrick Harvie’s amendment 96 is 
covered—or, at least, implied—in proposed new 
sections 3C(2)(a) and 3C(2)(b), which will be 
inserted into the 1997 act. 

Dave Petrie (Highlands and Islands) (Con): 
We welcome this long-awaited day. With regard to 
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Bruce Crawford’s amendments, we consider that 
there is plenty of scrutiny in place in which the 
public can participate. To Christine Grahame, I say 
that Parliament can already make comment by 
resolution or report, so we do not consider her 
amendment to be necessary. We consider Donald 
Gorrie’s amendment to be somewhat excessive 
and we will not be supporting it. The good news 
for Patrick Harvie is that we see a lot of sense in 
his amendment and will be supporting it.  

Malcolm Chisholm: Amendments 93 to 95, in 
the name of Bruce Crawford, propose a separate 
public examination to inform parliamentary 
scrutiny. We do not believe that that is required for 
a broad strategic policy document such as the 
national planning framework.  

Bruce Crawford wanted us to copy England. 
However, unlike the technical and detailed 
regional spatial strategies that are prepared 
elsewhere in the United Kingdom, the national 
planning framework will not allocate land for 
specific developments. While some of the issues 
that are raised by the framework might be 
politically contentious, they will be issues of 
principle rather than of technical complexity. The 
programme of participation and parliamentary 
scrutiny to which we are committed will provide 
ample opportunity for the issues that are raised by 
the framework to be examined critically. I do not 
think that it is appropriate to suggest that 
Parliament does not have the capacity or 
competence to conduct its own scrutiny of a 
national planning document or that it cannot 
decide, in the light of the nature of the document, 
how best to organise that scrutiny. Contrary to 
what Christine Grahame said, Parliament will have 
a significant role to play and its participation will 
not be on the level of its participation in the 
process relating to statutory instruments, as 
Patrick Harvie alleged. 

Christine Grahame: Can the minister outline 
his thinking on how the framework will be brought 
before Parliament, if not by resolution? 

Malcolm Chisholm: I am just about to go 
through the whole process. What is forgotten in 
relation to this issue is that it is not just a matter of 
having a final discussion in Parliament; there is a 
long process before that. 

The framework will have been in the public 
domain long before it is laid before Parliament. 
Before the process begins, the Executive will 
publish a participation statement that will set out 
when and how the process will take place and the 
steps that will be taken to involve the public at 
large. Stakeholders, MSPs and the public will all 
be given the opportunity to participate in the 
debate.  

15:00 
The process will involve initial consultation on 

the scope and content of the national planning 
framework, the issuing of a draft for public 
consultation, revision of the draft in the light of the 
reaction to it and scrutiny of the finalised national 
planning framework in the Parliament. Over a 
number of months, there will be regional seminars, 
thematic seminars, workshops and e-
consultations. We are keen to reach the maximum 
number of people and organisations and to ensure 
that they can participate in the most effective and 
appropriate way for them. 

The national planning framework will, of course, 
draw on existing policies and programmes such as 
those on transport, regeneration and 
environmental infrastructure. It will reflect the 
spatial consequences of policy in those and other 
areas. Any projects that are identified as national 
developments will have been subject to scrutiny as 
part of the development of other strategies or 
programmes. That applies to all the examples that 
Christine Grahame mentioned. Moreover, 
stakeholders, the public and MSPs will have had 
the opportunity to scrutinise and make 
representations on the consultative draft. There 
will be opportunities for scrutiny, comment and 
debate throughout the preparation of the NPF and 
I fully expect the final stage, in the Parliament, to 
involve rigorous and testing scrutiny. 

In the light of that extensive programme of 
consultation and scrutiny, we think that Christine 
Grahame’s amendment 43 and Donald Gorrie’s 
amendments 44 and 46 are misconceived. 
Ultimately, the national planning framework is a 
statement of Government policy, which is the 
responsibility of ministers, but it will have been 
developed painstakingly, over a prolonged period, 
with the full participation of the public, interested 
organisations and, crucially, parliamentarians. 
Ministers are accountable to the Parliament and it 
is folly to suggest that the national planning 
framework will be used as a Trojan horse for 
slipping in difficult developments unnoticed. It is 
for ministers to determine the framework’s final 
content, but they will do so having taken account 
of the views of Parliament and the public at large. 

Christine Grahame: I press the minister a little 
further on that. For clarity, does he intend to bring 
the draft national planning framework to the 
Parliament by way of a ministerial statement or by 
another method? 

Malcolm Chisholm: It is appropriate for the 
details to be a matter for the Government of the 
day, but the fact is that there will be thorough 
scrutiny, not just at the final stage but at earlier 
stages. There will be full debates on the matter at 
meetings of the Parliament’s committees and in 
the chamber, and there will be debates on the 
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individual policies that are implicit in much of the 
framework in connection with many other policy 
documents. There will be an exhaustive process of 
parliamentary involvement. 

The bill also places a duty on ministers to make 
a statement to the Parliament on the actions that 
they take to address issues that the Parliament 
raises in any resolution or report on the 
framework. We are strongly committed to ensuring 
that all interested parties are fully engaged and 
involved in the preparation of the national planning 
framework and that the arrangements for 
participation are inclusive, open and transparent. 
At the end of the process, ministers will report to 
Parliament on how they have engaged with 
stakeholders and taken account of their views. We 
consider that the provisions on reporting to 
Parliament are appropriate for a broad, strategic 
policy document such as the national planning 
framework. 

Patrick Harvie’s amendment 96 is flawed 
because it presupposes that the only means of 
participation is through a formal response to a 
consultation. As we tried to signal by requiring a 
participation statement rather than a consultation 
statement, the national planning framework will be 
developed in a range of ways, including seminars 
and workshops, which will influence the 
development of the draft plan. It would be wrong to 
focus merely on consultation responses. It is more 
appropriate to understand how the participation of 
the public at large has helped to shape the 
national planning framework—that was the 
intention of an amendment that we lodged at stage 
2. I ask the Parliament to reject amendments 43, 
44, 46 and 96.

Bruce Crawford: On amendment 43, it is clear 
from the minister’s response to Christine Grahame 
that he is not making a commitment to bring to the 
Parliament a substantive motion on the national 
planning framework. At stage 1, the Communities 
Committee recommended that he should do so. I 
am disappointed that, in effect, he said that he is 
prepared to bring the matter to the Parliament only 
through a ministerial statement. That hardly 
represents the partnership that we should have 
between the Executive and the Parliament. 

As for Euan Robson’s points, it is clear from 
amendment 93—perhaps he should have read it 
more closely—that arrangements would be left to 
ministers. It is a pity that I could not hear 
everything that he said, because he kept talking to 
his desk rather than to members. 

Euan Robson: If the member would leave 
arrangements to ministers, is he saying that he 
does not know what he wants? 

Bruce Crawford: That is a lame and poor 
comeback. We do lots of things in the Parliament 

by secondary legislation. The Government has the 
opportunity to do that. 

The minister chose to concentrate on just the 
regional strategies in England and failed to notice 
and point out that in Northern Ireland there is an 
examination in public of “Shaping our Future”, 
which sets out a 25-year strategy for Northern 
Ireland. The London spatial development strategy, 
which covers 7.3 million people and 32 boroughs, 
provides a strategic framework for London for the 
next 10 to 20 years and it is also subject to an 
examination in public. Why are we being treated 
differently? Why are Scots citizens not being 
allowed in the door in the way that citizens in other 
parts of the United Kingdom are? We should take 
the opportunity in this Parliament to apply good 
practice from elsewhere. 

The Presiding Officer: I take it that Mr 
Crawford is pressing amendment 93. 

Bruce Crawford: Yes. 

Jeremy Purvis (Tweeddale, Ettrick and 
Lauderdale) (LD): The member is talking to his 
desk. 

The Presiding Officer: Order. 

The question is, that amendment 93 be agreed 
to. Are we agreed? 

Members: No.

The Presiding Officer: There will be a division. 

As this is the first vote, I suspend the meeting for 
five minutes while the division bell is rung. 

15:06 
Meeting suspended. 

15:11 
On resuming— 

The Presiding Officer: We will now proceed 
with the division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
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Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  

McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (Ind) 

The Presiding Officer: The result of the division 
is: For 39, Against 80, Abstentions 4. 

Amendment 93 disagreed to. 

Amendments 94 and 95 not moved. 

Amendment 43 moved—[Christine Grahame]. 

The Presiding Officer: The question is, that 
amendment 43 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
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Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  

Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  
Gorrie, Donald (Central Scotland) (LD)  

The Presiding Officer: The result of the division 
is: For 41, Against 80, Abstentions 2. 

Amendment 43 disagreed to. 

Amendment 44 moved—[Donald Gorrie]. 

The Presiding Officer: The question is, that 
amendment 44 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (Ind)  
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Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  

McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  

The Presiding Officer: The result of the division 
is: For 18, Against 104, Abstentions 1. 

Amendment 44 disagreed to. 

15:15 
Amendment 96 moved—[Patrick Harvie]. 

The Presiding Officer: The question is, that 
amendment 96 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
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Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  

Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  
Radcliffe, Nora (Gordon) (LD)  

The Presiding Officer: The result of the division 
is: For 56, Against 65, Abstentions 2. 

Amendment 96 disagreed to. 

Amendment 46 not moved. 

Amendment 97 moved—[Patrick Harvie]. 

The Presiding Officer: The question is, that 
amendment 97 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
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Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  

Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  
Gorrie, Donald (Central Scotland) (LD)  

The Presiding Officer: The result of the division 
is: For 40, Against 81, Abstentions 2. 

Amendment 97 disagreed to. 

Section 2—Development plans 

The Presiding Officer: Group 3 is on the 
creation of strategic development planning 
authorities. Amendment 98 is grouped with 
amendments 99, 47 and 100 to 107. 

Iain Smith (North East Fife) (LD): The purpose 
of amendments 98 and 99 is similar to that of 
amendments that I lodged at stage 2. They seek 
to change the nature of strategic development 
planning authorities from creatures that are 
designated by ministers to bodies that are set up 
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by agreement between the relevant planning 
authorities. 

I have several reasons for lodging amendment 
98. I will outline the background as quickly as I 
can. Perhaps I am unique in the chamber in that I 
am still concerned about the concept of strategic 
development planning authorities that are to be 
based around Scotland’s major cities. My concern 
largely relates to the question whether they fit with 
the bill’s overall objectives to create a planning 
system that is based on sustainability and that 
increases community involvement—[Interruption.] 

I do not think that it is my phone that is 
interfering with the sound, Presiding Officer. 

The Deputy Presiding Officer (Murray Tosh): 
There must be one close to you. I would be 
grateful if members could ensure that all devices 
are turned off and not just switched to mute. 

Iain Smith: In many ways, the proposed 
strategic development planning authorities go 
against the objectives of sustainability and 
community involvement. 

On sustainability, I am concerned that by basing 
planning on city regions we will end up with a self-
fulfilling prophecy—all economic development will 
happen around the cities and the hinterlands will 
become the dormitories for feeding into the cities 
and will not be sustainable in the long term. To be 
sustainable, communities need to have a balance 
of housing, employment, shopping, and leisure 
and recreation facilities. If those facilities—
particularly employment and shopping—are 
concentrated in the cities, other communities will 
not be sustainable in the long term. 

On community involvement, there are concerns 
that because the strategic development planning 
authorities will be centralised, there will be less 
democratic control and community involvement 
than there is even with the existing planning 
authorities. I am concerned about that. 

The history of this subject goes back some way. 
The review of strategic planning went out to 
consultation way back in 2001, and submissions 
were requested to be made by October 2001. The 
analysis of the consultation responses that was 
published in February 2002 was interesting 
because, despite the claim that the establishment 
of strategic development plans for city regions 
attracted overwhelming support, the breakdown of 
the consultation responses shows that the support 
was extremely marginal. Indeed, excluding the 
responses from the business community, there 
was barely any difference in the number of 
respondents who supported, opposed or had 
mixed views on the proposal—and that holds true 
only if one excludes the responses from Fife. Of 
the 331 responses to the consultation, 151 came 
from Fife, and almost all of them were opposed to 
the proposed city regions. 

The reasons why people in Fife opposed the 
proposal were outlined in Fife Council’s 
submission to the Communities Committee at 
stage 1. With strategic development plans, parts of 
Fife could end up in either Edinburgh or Dundee 
city regions while other parts are included in 
neither. As a result, three different regimes could 
end up operating in Fife, which would run 
roughshod over the advantages of having one 
community plan for Fife and of having coterminous 
boundaries for various public bodies. 

Another concern is that creeping centralisation 
would be likely to result from the proposals if 
bodies such as the local enterprise company and 
the health board eventually became part of the 
strategic planning authority area instead of 
maintaining their coterminous boundaries with Fife 
Council. 

Those major concerns in Fife need to be 
addressed if the bill is to go any further. 

When the minister responds to the debate, I ask 
her to consider whether the bill, which currently 
provides simply that the Scottish ministers may 
designate councils as part of a strategic 
development planning authority, might be 
amended to allow councils to propose their own 
scheme before the formal designation is made. 
We must try to ensure that full community 
consultation and participation takes place in 
designating strategic development planning 
authorities and developing strategic plans 
thereafter. It is important that we have community 
involvement and proper democratic accountability. 

I move amendment 98. 
Donald Gorrie: Part of the purpose of 

amendment 47 is similar to the purpose of Iain 
Smith’s amendment 98. I do not necessarily share 
his concern about strategic development planning 
authorities—if they are to be, let them be—but 
they need to have a democratic basis. It is not 
clear from the bill what local authorities can do if 
they do not wish to be included in a city-based 
strategic development planning authority. 
Amendment 47 would provide councils with the 
right to say whether they wished to be involved in 
such an arrangement. 

A number of the councils that adjoin City of 
Edinburgh Council or Glasgow City Council or that 
come in-between the two of them might have 
concerns about whether they should be linked to 
one or other of the city regions or to neither. We 
should give the councils freedom to make their 
decision. Amendment 47 would achieve that by 
allowing local councils to decide whether they wish 
to be part of a strategic development planning 
authority. The Executive would need to pay heed 
to that wish by not including a council area within a 
strategic development planning authority area if 
the council did not wish it. 
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A bit of local democracy is a good idea. The 
council might get it wrong, but it has the right to 
get it wrong, because it represents the local 
people. We should not merely have diktat from 
one or two civil servants who confront a map in a 
Government office. Let us have a bit of democracy 
and let the councils decide whether they wish to 
be in or out of strategic development planning 
authorities. 

The Deputy Presiding Officer: Speeches 
should be of two minutes. 

Dave Petrie: I appreciate the thrust of Iain 
Smith’s argument that councils should be allowed 
to set up their own strategic development planning 
authority but, ironically, his proposal could lead to 
the exclusion of smaller remote authorities. My 
vision is that rural authorities, island authorities 
and urban authorities should be able to form part 
of a cluster if they have the same aims and 
objectives. 

My concern about amendment 47 is that, unless 
all councils participate, the proposal just will not 
work. 

We will not support amendments 98, 99 or 47. 

Euan Robson: There are some residual issues 
relating to boundaries—it would be helpful if the 
minister clarified them. Fife might be divided down 
the middle, with one part looking towards Dundee 
and the other towards Edinburgh. One way around 
that might be to allow Fife to be part of both 
strategic development plan areas and for 
geographical coverage to extend in both 
directions. There is a danger that some authorities 
may be divided in two. In the Borders, which I 
represent, what will be the status of those areas 
that are outside official strategic development plan 
area boundaries? A whole-authority approach to 
boundaries is preferable. Strategic development 
plan areas are difficult to construct on a 
geographical basis, for the simple reason that 
transport considerations, for example, may 
suggest a boundary different from that suggested 
by natural features. I would be grateful if the 
minister commented on the value of taking a 
whole-authority approach. 

Christine Grahame: This may be a first, but I 
like both Iain Smith’s and Donald Gorrie’s 
amendments. SNP members will support the 
amendments lodged by both members, although 
no new coalition should be read into that. 

Iain Smith’s amendments 98 and 99 are 
important because they would transfer the power 
to designate strategic development plan 
authorities to self-selecting local authorities. The 
amendments would not only restore local 
democracy but make it consensual. Ministers 
should not direct local authorities for a variety of 
reasons. As has been illustrated, the Scottish 

Borders may be designated with Edinburgh, 
although the area might not want that. Fife could 
be put in with Edinburgh or Dundee, or—as was 
eloquently described—there could be three 
strategic development plans, all mixed up 
together. It is for local authorities to decide which 
strategic development plans and projects are 
suitable for them to take part in. 

Donald Gorrie offers a softer option, which is 
none the worse for that. Again, the process would 
be consensual and local authorities would be able 
to opt out, which is appropriate. 

Christine May: As members of the Enterprise 
and Culture Committee will know, my constituency 
of Central Fife is on the periphery of two strategic 
development plan areas—those of Dundee and 
Edinburgh. On many occasions, I have pressed for 
parity of treatment of the peripheral parts of those 
areas with city centres. 

Metro regions are the way in which to generate 
economic development. If planning is about 
anything at all, it is about good social and 
economic development. I seek reassurance from 
the minister that in strategic development plan 
areas there will be parity of treatment of peripheral 
areas with urban centres, that there will be a duty 
on the combined planning authority to ensure that 
fairness is achieved, and that ministers will put in 
place some sort of monitoring to ensure that that 
happens. Subject to the assurances that I receive 
from the minister, I will not support amendments 
98, 99 and 47. 

Patrick Harvie: Iain Smith’s proposal that 
arrangements should be entered into by consent 
seems entirely reasonable. He expressed wider 
concerns about the operation of strategic 
development plans that relate more to how the 
mechanism is used than to the concept itself. We 
have an opportunity to set the right tone in the 
bill—democratic accountability is the key. A 
decision by a minister is, of course, part of the 
democratic system, but it is a step removed from 
the local area to which it relates. People expect 
local councils to be the bodies that are mainly 
responsible for making planning decisions. Unless 
ministers can give reasons why they should be 
able to compel councils to enter into strategic 
development planning authorities against their will, 
Iain Smith’s amendments 98 and 99 are 
reasonable.  

Donald Gorrie’s approach addresses the same 
issue, but in shifting the decision making to 
Parliament he does not localise it as Iain Smith’s 
amendments do, so we will not be supporting 
amendment 47. 

15:30 
The Deputy Minister for Communities 

(Johann Lamont): I share Patrick Harvie’s joy at 
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being here at stage 3—still having a pulse in my 
body is probably a bonus. I welcome the 
opportunity to contribute to a discussion that 
encapsulates, to some extent, clear threads that 
ran right through stage 2 deliberations on the bill: 
the balance between local decision making and 
central decision making, the authority of decisions 
and the stage at which decisions are made. I 
recognise the significance of the points that have 
been made, particularly by Iain Smith. 

It was stressed at stages 1 and 2 that the quick 
establishment of effective joint working 
arrangements between planning authorities is 
critical to the success of our proposed strategic 
development plans. Amendments 98 to 107 are all 
based on the principle that there should be greater 
discretion for planning authorities to decide 
whether to form a strategic development planning 
authority and when to prepare a plan. Although we 
accept that co-operation is always better than 
compulsion, we argue that our approach is 
appropriate. 

Amendment 98 and consequential amendments 
100 to 106 would allow authorities to decide 
whether to form a strategic development planning 
authority, and they would remove the ability to 
place a clear and immediate requirement on a 
group of authorities to work together to prepare a 
plan and to direct, if necessary, that employees of 
a particular authority be assigned to manage and 
prepare the plan. We consider that removal of 
those provisions would increase the likelihood of 
disagreement and delay. We want the debate 
between authorities to focus on where the 
boundaries will lie and on what key issues face 
each area, not to falter on deciding who should be 
involved. 

At the other end of the scale, an amendment 
that was lodged at stage 2 by Jackie Baillie sought 
to put in place a statutory requirement for the 
authorities to form a joint committee for strategic 
development planning. Although that amendment 
was withdrawn, it signals that there are two very 
different perspectives on the matter. I strongly 
believe that our proposals achieve the right 
balance between prescription and discretion, and I 
consider that they offer the best opportunity to get 
plans in place quickly and effectively. 

Amendment 99 and consequential amendment 
107 seek to remove the provision for ministers to 
require a group of authorities to prepare a 
strategic development plan at a specific time. 
Given the new requirement to prepare strategic 
development plans on a five-yearly basis, we do 
not think that the provision will be used often, but it 
remains a useful backstop should a national issue 
arise that requires a quick review of the plan. 
Amendments 99 and 107 are also unhelpful. 

I am aware that section 2 of the bill has raised a 
number of concerns in a number of areas—

particularly, but not exclusively, in Fife—about 
which authorities will be involved in the new 
strategic development planning authorities, what 
the boundaries will be and how the joint working 
arrangements will operate. Some of those 
concerns are founded on a feeling, which has 
been expressed in Parliament, that the city-region 
approach is not the best way to deal with land-use 
planning or service provision in general. There are 
also concerns about the impact on outlying areas. 

The bill is not about taking away powers from 
specific authorities or areas: in fact, we believe 
that the proposals offer some authority areas, 
such as Fife, significant benefits through their 
being able to influence planning in the wider 
regions of which they are part. It cannot be right 
for decisions that affect Fife to be taken by 
authorities in Edinburgh or Dundee. What is 
needed, however, is collaboration to address 
common problems with the interconnection of 
areas: areas must engage collaboratively with 
their neighbours and not be dominated by them. 

Our approach is designed to avoid any one 
authority dominating the situation. It is a matter of 
ensuring that there is a formal forum for authorities 
in the wider regions to collaborate on shaping the 
overall planning strategy through recognition of the 
critical and supportive relationship in both 
directions between the cities and the neighbouring 
towns and countryside. We are aware of the 
tensions between the power of cities and the 
feelings of people in what have been described as 
outlying areas. Those tensions can also be felt in 
the cities.  

Tricia Marwick (Mid Scotland and Fife) (SNP): 
Is the minister saying that, if members in Fife 
believe passionately that they should vote against 
an issue on the strategic authority, and do so, they 
could not be outvoted on it? 

Johann Lamont: We have emphasised that all 
those involved have to take account of all the 
points that are made across the board, and that 
there must be parity and respect, as has been 
identified. 

We acknowledge that the primary relationship 
on planning matters must be between 
communities and the council that represents them, 
so our guidance will require community 
engagement in preparation of plans and full 
engagement in, and endorsement of, the plans by 
the constituent member authorities of each joint 
board. I therefore believe that the new strategic 
development planning approach will ensure that 
the plans look more effectively beyond local 
authority boundaries and that the new 
requirements for plans to contribute to sustainable 
development will require that all issues be 
examined and all impacts be assessed in order to 
deliver benefits throughout each area. 
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The bill does not define what the groups of 
authorities should be for any strategic 
development plan—that will be a matter for 
secondary legislation. I confirm, as I stated at 
stage 2, that we are fully committed to further 
detailed discussion with authorities on draft 
designation orders. I stress that ministers will 
listen to the range of views before deciding what 
the groups should be. It is then for those groups to 
determine the boundaries of the plans. In some 
cases, authorities may want to be included as a 
whole, but in others they may consider that only 
part of the area should be included. That decision 
will, in the first instance, be for the group of 
authorities. I stress that the bill does not prevent 
any of those boundary options from being 
developed. 

I give the assurance that the Planning etc 
(Scotland) Bill will not be used as an opportunity to 
drive forward changes to other organisational 
structures, such as local enterprise companies 
and health boards, or as an opportunity for wider 
discussions about public service reform. The bill is 
about putting in place effective land-use planning 
arrangements that reflect reality. 

I reassure members about the purpose of 
strategic development plans and our desire to see 
the establishment of effective working 
arrangements. In that regard, I see Iain Smith’s 
amendments in particular as important reminders 
of the care that we must exercise to secure 
transparency, accountability and the necessary 
balance. However, I believe, for the reasons that I 
have outlined, that his amendments, although they 
were lodged with the best of intentions, are not 
necessary. I therefore invite Iain Smith to withdraw 
amendment 98 and not to move the remainder of 
his amendments. 

Amendment 47 is a repeat of Donald Gorrie’s 
amendment at stage 2. It seeks to require 
ministers to consult authorities before designating 
the new strategic development planning 
authorities, and to give Parliament the final say in 
deciding which authorities are and are not 
included. As I have said, we shall ensure that 
authorities and others have every opportunity to 
make known their views on the draft designation 
orders for the new strategic development planning 
authorities. We believe that it is right for the 
Scottish ministers to lead the process and to have 
the opportunity to listen to all views before they 
decide on the final groupings. I therefore 
recommend that members reject amendment 47. 

Iain Smith: Some of my concerns about 
democratic accountability and community 
involvement in the strategic planning process 
remain. However, I acknowledge the minister’s 
helpful comments. She assured us that in the 
process of determining the designation orders and 

considering the guidance there will be further 
guidance and opportunities for Parliament to have 
a say. I give the warning that if I am still a member 
of Parliament when the designation orders come 
forward and I am not satisfied that sufficient 
consultation has been conducted I will oppose 
their adoption. However, given the minister’s 
assurances to date that there will be proper 
consultation of the partners involved to ensure a 
system that will work in the interests of all 
communities and not only the cities, I am willing to 
seek to withdraw amendment 98. 

The Deputy Presiding Officer: Does any 
member object to Iain Smith withdrawing 
amendment 98? 

Members: Yes. 

The Deputy Presiding Officer: The question is, 
that amendment 98 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Scott, Eleanor (Highlands and Islands) (Green)  
Smith, Iain (North East Fife) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  

 

578



29311  15 NOVEMBER 2006  29312 

Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Margaret (Edinburgh West) (LD)  

Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 33, Against 82, Abstentions 1. 

Amendment 98 disagreed to. 

The Deputy Presiding Officer: Amendment 99 
is in the name of Iain Smith. 

Iain Smith: All my other amendments in the 
group are consequential on amendment 98, so I 
will not move them. 

Amendment 99 not moved. 

Amendment 47 moved—[Donald Gorrie]. 

The Deputy Presiding Officer: The question is, 
that amendment 47 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
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Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  

Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  
Smith, Iain (North East Fife) (LD) 

The Deputy Presiding Officer: The result of 
the division is: For 31, Against 85, Abstentions 2. 

Amendment 47 disagreed to. 

The Deputy Presiding Officer: Amendment 
100 is in the name of Iain Smith. I take it, Mr 
Smith, that you are not moving that amendment. 

Iain Smith: I wonder whether I can save time by 
not moving amendments 100 to 104 en bloc. 

The Deputy Presiding Officer: Unfortunately, I 
have to call each of the amendments. I ask that 
you confirm that you are not moving them when I 
do so. 

Amendment 100 not moved. 

Amendment 101 not moved. 

Amendment 102 not moved. 

Amendment 103 not moved. 

Amendment 104 not moved. 

The Deputy Presiding Officer: That is fine. No 
one else jumped in to move them. 

Group 4 is on general issues with regard to 
strategic and local development plans. 
Amendment 20, in the name of the minister, is 
grouped with amendments 2, 21, 3 to 5 and 160. 

Malcolm Chisholm: Amendments 20 and 21 
seek to require the principal physical, economic, 
social and environmental factors that affect local 
and strategic development plans to be monitored 
regularly and a report on that monitoring to be 
published from time to time and, in any event, 
when a main issues report is published. The 
amendments, which follow from a stage 2 
amendment that was lodged by Scott Barrie and 
which related only to local development plans, 
seek to set a general monitoring requirement for 
both tiers of plan and to ensure that the monitoring 
report is published in order to inform the 
preparation of the next main issues report. As 
these helpful amendments will ensure that the 
effectiveness of plans is regularly assessed and 
that any necessary changes are fed into the next 
plan review, I recommend that they be accepted. 
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Following an amendment that was lodged at 
stage 2 by Donald Gorrie, we agreed to come 
back at stage 3 with an amendment that would 
require strategic development planning authorities 
to send a copy of the proposed strategic 
development plan to planning authorities that 
neighbour the strategic development plan area. 
That will be the effect of amendment 2. Given that 
the bill already requires the strategic development 
planning authority to seek the views of 
neighbouring authorities in drawing up the main 
issues report, the amendment represents a logical 
additional step in the process and I recommend 
that it be accepted. 

Amendment 3 seeks to ensure that notice of a 
local development plan examination is advertised 
just in libraries in the local development plan area 
rather than in the whole planning authority area. It 
acknowledges that some authorities will continue 
to be covered by more than one local development 
plan and that publicity is required only in the plan 
area. As it follows on from stage 2 amendments 
33 and 34, which sought to make the same 
change at other stages in the plan process, and 
therefore ensures consistency with the remainder 
of the provisions, I recommend that amendment 3 
be accepted. 

Amendment 4, which follows from a stage 2 
amendment that was lodged by Scott Barrie and 
which sought additional publicity for development 
plan schemes, seeks to require planning 
authorities to publish, on adoption, their 
development plan schemes, to send copies to 
Scottish ministers and to make them available in 
local libraries. This sensible addition to the bill is 
consistent with other provisions that are aimed at 
increasing transparency and engagement in the 
system and I recommend that it be accepted. 

Amendment 5 is a technical amendment that 
seeks to replace the phrase “development control” 
with “development management” in order to reflect 
the new and more positive terminology that has 
been adopted in the modernisation package. I 
recommend that it, too, be accepted. 

Manuscript amendment 160 seeks to require the 
regulations that set out the circumstances in which 
planning authorities can depart from the reporter’s 
recommendations on a local development plan 
examination to be made first under the affirmative 
procedure. Concerns have been expressed about 
the lack of detail in the bill, but it is more effective 
for such matters to be included in secondary 
legislation, in order to allow for later amendment. 
We accept that there is much interest in the 
content of the regulations. As was stressed at 
stage 2, we will work closely with authorities and 
others to develop the detail. I am therefore happy 
for the regulations to be subject to the affirmative 
procedure to ensure proper scrutiny of the 

circumstances. I recommend that amendment 160 
be accepted. 

I move amendment 20. 

The Deputy Presiding Officer: We will have a 
quick lap of honour from Sylvia Jackson. 

15:45 
Dr Sylvia Jackson (Stirling) (Lab): Thank you. 

I just wanted to say that, in relation to section 
19(10)(a)(i), the members of the Subordinate 
Legislation Committee are pleased that the 
minister and the Executive have accepted that the 
affirmative procedure should be adopted. 

Scott Barrie (Dunfermline West) (Lab): I thank 
the minister for honouring the commitment that 
was given at stage 2 to lodge further amendments 
on these matters. The minister said, rightly, that 
the amendment that I originally lodged referred 
only to local plans, and he said that it would be 
better to lodge another amendment to cover both 
tiers. I am glad that the Executive has done that 
today and I thank the minister very much. 

Christine Grahame: We on the SNP side of the 
chamber also find this group of amendments 
helpful in that they will increase transparency and 
accountability. 

My one question for the minister relates to 
amendment 4 and the use of the expression 
“As soon as is reasonably practicable after a development 
plan scheme has been adopted”. 

Has the minister a timescale in mind? If so, it 
would be helpful to have it on the record. 

Malcolm Chisholm: I am afraid that it is a 
general remark and I cannot be more specific. 

Amendment 20 agreed to. 

Amendments 105, 106 and 107 not moved. 

Amendment 2 moved—[Malcolm Chisholm]—
and agreed to. 

The Deputy Presiding Officer: Amendment 
108, in the name of Pauline McNeill, is grouped 
with amendments 125 and 126. 

Pauline McNeill (Glasgow Kelvin) (Lab): Open 
spaces are the lungs of urban communities; 
indeed, they are the lungs of all communities. 
However, the pressure on space has never been 
greater. As Scotland’s economy continues to grow 
and regeneration policies thrive, the pressure on 
our open spaces will continue. 

A range of Scottish Executive policies rely on 
green and open spaces. Our policies on fitness 
among young and old people and our health in 
general depend on our open spaces. If we do not 
take steps to preserve those spaces, when we 
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lose them we will lose them for ever. We all know 
of stories about sports clubs and sports grounds 
being sold off for development and not being 
replaced. In my constituency, the vibrant 
Dowanhill Lawn Tennis Club faces closure, as it is 
possible for the developers to argue that an 
equivalent facility can be enhanced to compensate 
for loss of that space. They propose to build 
another sports club ground further down the road. 

At the moment, the planning rules on green 
spaces and spaces that host sports clubs are too 
loose—developers can work their way around 
them. The presumption against building in open 
spaces and green spaces, especially where the 
ground has already been zoned for recreational 
use, should be a robust presumption that is 
difficult to overturn. 

I responded to the recent Scottish Executive 
consultation on planning and policy guidance on 
green spaces, open spaces and sports facilities. I 
welcome the work that the Executive is doing, and 
I hope that other members took the opportunity to 
respond to the consultation. In my response, I 
made it clear that we must ensure that the rules on 
equivalent spaces that can be found elsewhere do 
not result in an overall reduction of spaces. 

I welcome the Executive’s plans to ask local 
authorities to audit their spaces; that is a very 
good and important development that I support 
whole-heartedly. However, I want a debate on 
whether that would best be done through guidance 
or the bill. I am looking for an assurance from 
ministers that any such guidance will be robust. I 
want local authorities to be reassured that, if they 
reject planning applications for developments on 
open spaces, their decisions will not be 
overturned. Developers will seek to use the rules 
to do that and, as we know, they have the right to 
appeal whereas communities do not. That debate 
is for another day, however. 

I am looking for assurances that, at the end of 
the consultation on green spaces, the action that 
the Executive takes will be robust enough to offer 
genuine protection to all Scotland’s open spaces. 

I move amendment 108. 

The Deputy Presiding Officer: I call Christine 
Grahame. You have two minutes. 

Christine Grahame: I will be quick. Amendment 
108 is important and I congratulate Pauline 
McNeill on lodging it. If she seeks leave to 
withdraw it, the SNP will oppose that request and 
move the amendment. 

Open space is equally important to people in 
rural and urban areas. The misconception is that, 
because people have fields all about them, they 
have open space. Fields are not open spaces; 
they are places of work. Green space is as 

relevant to people in rural Scotland as it is to those 
in urban Scotland. 

One example from my area is that of a school 
that is being built on open space, on common 
good land. The ministers called in the application, 
because the land was not even designated in the 
local development plan for those purposes, but it 
is proceeding. If the presumption in planning law 
had been for open spaces to be protected, the 
development would not have been approved. 
Amendment 108 is terribly important. As I said, if 
Pauline McNeill seeks leave to withdraw it, the 
SNP will move it. 

Dave Petrie: As a sports fanatic and extra-
curricular supporter, I agree with Pauline McNeill 
about protection of recreational areas. I am 
delighted to see that Glasgow City Council is 
converting all its blaes pitches to all-weather 
facilities.  

However, I have a slight concern about the 
inflexibility of the proposal. If, for any reason, an 
authority wanted to cover a sports facility or have 
an indoor sports centre built on a recreational 
area, it might be prohibited from doing so. I 
support the principle and spirit of amendment 108, 
but the Conservatives will vote against it because 
we think that it would be far better to set 
something more flexibly in regulation and 
guidance. 

Patrick Harvie: Pauline McNeill began by 
describing open spaces as the “lungs of all 
communities”. I am sure that all members 
recognise the importance of such spaces in 
respect of a range of issues, including—as Pauline 
McNeill said—health.  

Community cohesion is another reason for 
having green and open spaces. I am thinking in 
particular of the informal spaces that do not 
necessarily get the same protection as formal 
parks. Those informal spaces are often the first 
places where people meet their neighbours after 
moving into a new area, when they are walking 
their dogs or taking their children out to play. Such 
spaces are not only part of the physical fabric of 
the environment—they help to make real 
communities. 

Pauline McNeill spoke about shocking examples 
in her constituency, but examples of the loss of 
green and open spaces are to be found 
throughout Glasgow and the whole of Scotland. 
Although the Executive’s idea of audits is good 
and will give us more information about how much 
open space exists and how much has been lost, it 
seems that such audits are going to be in the 
pipeline for rather a long time. We are making 
insufficient progress in completing them.  

I am happy to support Pauline McNeill’s 
amendment 108 and I am pleased to hear that 
another member will move it if she does not. 
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The Deputy Presiding Officer: I call Malcolm 
Chisholm to respond to the debate. I would be 
grateful if you could do so in four minutes, 
minister. 

Malcolm Chisholm: Amendment 108 seeks to 
require the spatial strategies of local development 
plans to identify areas of important open space 
and to introduce a presumption against 
development of such areas. Since the introduction 
of the bill, a review of the national policy on open 
space has commenced. Pauline McNeill reminded 
us of that. Earlier this year, we published draft 
Scottish planning policy 11 on physical activity and 
open space. I believe that draft SPP 11 is a robust 
policy document. 

The draft policy seeks to strengthen protection 
of open space significantly; for example, it will 
require local councils to audit their open space 
and introduces a new requirement for them to 
notify ministers of a much wider range of 
developments on open space, including those that 
involve smaller community sports facilities such as 
tennis courts and bowling greens. 

The consultation on draft SPP 11 closed on 3 
November and received 130 responses from a 
wide range of interests. I thank Pauline McNeill for 
her comments in that regard and I agree whole-
heartedly with the general thrust of her remarks 
about the importance of open space. However, 
given the review of SPP 11 and its aim of 
strengthening the provision and protection of open 
space, the legal requirements that are proposed in 
amendment 108 are not appropriate. 

Amendment 108 would create a presumption 
against the development of open space, but draft 
SPP 11 promotes such a presumption. That is the 
right policy route for dealing with that important 
issue. The draft SPP acknowledges that 
development plans are the proper vehicle for 
deciding where development should occur and will 
require plans to identify open spaces that are to be 
protected and enhanced. Although I support the 
aim of amendment 108, I do not support the legal 
requirement that it would introduce. Draft SPP 11 
offers a more appropriate and effective opportunity 
to strengthen protection of open space. We will 
take on board the concerns that have been 
expressed in this debate when we finalise the 
policy, so I recommend that amendment 108 be 
rejected. 

Amendments 125 and 126 would oblige the 
Scottish ministers to call in every planning 
application on an area of designated open space 
unless the planning authority refused permission. 

Pauline McNeill: First, will the minister clarify 
the status of guidance to local authorities? 
Secondly, if a local authority rejected a planning 
application on the basis of the guidance, would the 

Scottish ministers use the same guidance and 
support the authority’s refusal to grant the 
application? 

Malcolm Chisholm: The guidance would be a 
material consideration. SPP 11 will be important in 
determinations by local authorities and ministers 
on such issues. SPP 11 will be a robust document 
but, as I said, we are finalising it and will make it 
more robust if we can. We will take on board the 
comments that have been made in the debate. 

On amendments 125 and 126, I understand the 
desire to protect good-quality open space, but I do 
not agree that ministerial scrutiny and centralised 
decision making are necessary in all 
circumstances. Amendments 125 and 126 would 
undermine the principle of local democracy in 
planning matters by requiring that minor or non-
contentious developments be taken out of the 
hands of local authorities. For example, ministers 
would have no choice but to call in and ultimately 
decide on a planning application for a sports 
pavilion that was needed to replace a dilapidated 
facility on a playing field. Not all developments on 
open space are offensive or require intervention at 
national level. 

As I said, we seek to widen notification 
requirements through SPP 11 and to back up our 
approach with an option for ministers to intervene 
if necessary to ensure that we strengthen 
protection of open space. We all share that 
important objective. We are acting on the matter, 
so I ask members to reject amendments 125 and 
126. 

Pauline McNeill: I listened to the minister’s 
comments and I agree that the guidance is 
important. I want the guidance to be fully used by 
local authorities. 

The issue is difficult for me. I accept Dave 
Petrie’s point that the approach that I propose has 
not been tested and has not been consulted on, 
although I think that it would attract widespread 
support. When back benchers lodge amendments, 
there are always drafting issues. I plead with the 
Executive to monitor the effectiveness of the 
guidance. If it is designed to protect open spaces it 
should do so. If it fails, I expect ministers to 
introduce tougher legislation. On that basis, I seek 
members’ leave to withdraw amendment 108. 

The Deputy Presiding Officer: Does any 
member object to the withdrawal of amendment 
108? 

Members: Yes. 

The Deputy Presiding Officer: The question is, 
that amendment 108 be agreed to. Are we 
agreed? 

Members: No. 
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The Deputy Presiding Officer: There will be a 
division. 
FOR

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  

Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 40, Against 79, Abstentions 1. 

Amendment 108 disagreed to. 

16:00 
The Deputy Presiding Officer: Group 6 is on 

houses in multiple occupation. Amendment 109, in 
the name of Pauline McNeill, is grouped with 
amendments 113, 112, 141 and 140. 
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Pauline McNeill: I know a wee bit about houses 
in multiple occupation, having lived in two streets 
in Glasgow Hillhead—Kersland Street and Cecil 
Street—that are well known for many reasons and 
which have a high concentration of HMOs. The 
members who have lived in Cecil Street will know 
what I am talking about. [Laughter.] Perhaps the 
Presiding Officer will add a few seconds to my 
time because of that distraction. 

During the passage of the Housing (Scotland) 
Bill, I consistently raised the issue of HMOs and 
was advised that the passage of the Planning etc 
(Scotland) Bill would be the appropriate time at 
which to raise the matter. So, contrary to some of 
the briefings that have been issued in the past 
couple of days, the issue is certainly not new—it is 
not new to me and I am sure that it is not new to 
other members.  

I welcome the discussions that took place at a 
meeting on 12 April that was initiated by Scottish 
Executive officials and included local authorities. 
Under amendment 109, making a property an 
HMO would be regarded as a material change of 
use, which would mean that the change would be 
brought within the planning system. Under 
amendment 113, a subdivision of rooms, when 
designed for a change of use, would be covered 
by the planning system, too. Amendment 140 
would end the use of certificates of lawful use in 
relation to HMOs. Amendment 141 would allow 
authorities to revoke HMO licences, if they so 
wished. 

There have been some misleading briefings 
about the amendments. In some parts of the 
country, issues arise as a result of the 
overprovision of HMOs. In Glasgow, landlords are 
required to obtain planning permission when there 
are three or more tenants—the figure is four or 
more in the west end. I acknowledge that local 
policies exist, but I want to ensure that they are 
enforced. My amendments are about achieving a 
sustainable housing mix to ensure provision for 
students, migrant workers, young professionals 
and others who rely on sharing their 
accommodation, as well as for the families that 
live in areas permanently. We need to ensure that 
local authorities have mechanisms to strike such a 
balance. I have argued consistently that we should 
ensure that we have mixed affordable housing. I 
argued that in relation to private development and 
I will argue it in relation to John Home Robertson’s 
amendment 22, which I support. 

My amendments would not reduce the existing 
number of HMOs, as they are neither about 
changing the status of existing HMOs nor about 
renewals. The amendments would apply to 
proposals for new HMOs, which would be dealt 
with in line with the local authority’s policy, 
whatever it might be. If a local authority had no 

limit on HMOs, the legislation would not apply and 
the matter would be for the local authority to 
decide.  

In some streets in my constituency, in excess of 
50 per cent of properties are HMOs. One reason 
for that is that planning permission is not always 
sought and that, even when it is required, the 10-
year lawful use certificate means that a council is 
unable to decline planning permission if the 
property has been used in that way for 10 years, 
even illegally. Students, too, have concerns about 
living where there are large concentrations of 
HMOs. This is about spreading HMOs around 
cities rather than concentrating them or reducing 
their number.  

The subdivision of rooms is an important issue, 
as it brings multiple people into areas designed for 
smaller numbers. There are elderly people who 
have had four or five people move into a flat above 
them because there has been a change in the use 
of a room, so that everyone is trying to live on top 
of one another in a house that was designed for 
much smaller numbers. Bringing that issue into the 
planning system would allow conditions to be set. 
Bedrooms below bedrooms in tenement property 
are a real problem because they are not well 
insulated.  

I have raised the issue of HMOs many times and 
I would like to hear what the Executive proposes 
to do. I want the Executive to recognise that the 
issue is a real one and to consider whether the 
legislation could contain anything that would 
ensure that a balance is struck and that we have 
mixed communities.  

I move amendment 109. 

Mr Andrew Arbuckle (Mid Scotland and Fife) 
(LD): HMO provision is necessary, especially for 
young people but, as Pauline McNeill said, 
problems occur when there is a concentration of 
HMOs in towns and cities. For example, in St 
Andrews, 90 per cent of some streets and blocks 
consist of HMO properties. In other towns, 
enclaves of migrant workers are being created. As 
has been seen in other parts of the country, if the 
number of young, transient and short-term 
residents increases beyond a certain level, the 
nature of the community changes and the balance 
and sustainability of a locality can be placed in 
jeopardy. Family-oriented shops become non-
viable and are replaced with fast-food outlets, 
which makes the area less desirable for families. 
In areas in which that happens, another downside 
is the closure of primary schools so that, instead of 
being mixed, vibrant and sustainable, a community 
becomes a monoculture of single, young people, 
with all the potential difficulties that that can bring.  

Amendment 112 recognises that HMOs are 
commercial operations. Financially, they can be 

 

585



29325  15 NOVEMBER 2006  29326 

very profitable operations, but HMOs should also 
be required to sit comfortably alongside family 
homes. They do not just cater for students, but 
where there are concentrations of students, areas 
can become ghost towns during the long holidays. 
Amendment 112 is intended to protect the very 
principle of having mixed, viable and sustainable 
communities, which, incidentally, is a primary aim 
of the bill. The amendment, like Pauline McNeill’s 
amendments, would not in any way affect existing 
HMO provision. It would simply allow local 
authorities to develop sensitive local plans. Again, 
in line with the thrust of the bill, all stakeholders 
and interested parties would be consulted on 
those plans. The present situation, in which some 
HMOs require planning consent and others do not, 
leads to great confusion for the public and for 
providers of HMOs. Sadly, that results in frequent 
disregard of existing laws.  

In similar fashion to Pauline McNeill, I have 
received e-mails from people who wish to retain 
the status quo, many of which have been based 
on a misapprehension of the intention of 
amendment 112. It is not anti any group, and no 
person would be made homeless as a result of its 
implementation. Young people should have the 
benefit of living in a mixed, sustainable community 
rather than in a monoculture of young people.  

The Deputy Presiding Officer: I have an 
impossible task here, because I have far too many 
names on my screen, so there will be time only for 
bullet points.  

Bill Aitken (Glasgow) (Con): Unlike Pauline 
McNeill, I never lived in Cecil Street or Vinnicombe 
Street in my younger days, but I did go to some 
good parties there, which probably highlights her 
point, which is that HMOs can be a problematic 
form of tenure. However, the fact is that there are 
now so many single households that it is a 
necessary form of tenure. We would have had a 
lot more sympathy with the issues involved if they 
had come before the chamber, been remitted to 
the committee and then come back, with a study 
of their impact on the rented sector and, indeed, 
the owner-occupied sector. Unfortunately, that has 
not happened, so the Conservatives are unable to 
support Pauline McNeill’s and Andrew Arbuckle’s 
amendments.  

Tricia Marwick: I have a great deal of sympathy 
with the amendments in Pauline McNeill’s name. 
On a number of occasions, Pauline McNeill has 
tried, as have other members, to get the Executive 
to deal with the issues around houses in multiple 
occupation. During the passage of the Housing 
(Scotland) Bill, the Executive’s response was that 
they were a planning matter. When we came to 
the Planning etc (Scotland) Bill, the minister said 
that the issues might have something to do with 
planning, that the Executive was in dialogue with 

local authorities and that it would report back on 
the matter at a later stage. Of course, the minister 
failed to do so, despite the undertaking to the 
Communities Committee to report back to us by 
stage 2. We did not get that report.  

According to the Executive neither the Planning 
etc (Scotland) Bill nor the Housing (Scotland) Bill 
was the appropriate mechanism. Ministers must 
now tell us what they intend to do about HMOs. 
My regret about Pauline McNeill’s amendments—I 
am not blaming her for this—is that we have had 
no opportunity to scrutinise them, nor did the 
Communities Committee take any evidence on the 
matter, and I am not convinced that the 
amendments would do as Pauline McNeill hopes. 

The Deputy Presiding Officer: Please wind up 
now. 

Tricia Marwick: I understand the frustrations 
that have led to Pauline McNeill’s amendments. 
We look to the minister— 

The Deputy Presiding Officer: Quickly, please.  

Tricia Marwick: We look to the minister to 
respond and say how he intends to take the issue 
forward. It is simply not acceptable to go no further 
than where we are now. If the minister is saying 
that legislation is not required, does he intend to 
issue guidelines to local authorities, which 
currently all have different policies for their areas? 
We are looking for a timescale for action on the 
matter. 

The Deputy Presiding Officer: You must stop 
now.  

Tricia Marwick: The Executive has dragged its 
feet for long enough on the matter. Communities 
are crying out for action, and it is simply 
unacceptable that the Scottish Executive has so 
far taken none.  

The Deputy Presiding Officer: When I ask for 
“bullet points”, I am really saying that I want 
speeches of about a minute. I am sorry that there 
is no more time to give people. I will not be able to 
call everyone.  

Karen Whitefield (Airdrie and Shotts) (Lab): I 
have considerable sympathy with Pauline 
McNeill’s amendments in the group. She has 
raised the issue of HMOs consistently at the 
Communities Committee and in the Parliament. 
Although the existing HMO licensing 
arrangements can deal with problems with the 
behaviour of tenants and with the operation of 
landlords, my concern is that they cannot deal with 
the issue that Pauline McNeill has raised in 
relation to maintaining an appropriate balance of 
residential use in an area. We need to address 
that issue. 

It is my understanding that planning authorities 
can develop planning policies to control HMOs 
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through their local development plans, but that is 
not happening. It would be helpful if the Executive 
could outline how it will work with local authorities 
to address the serious problem that manifests 
itself in some of our more urban communities.  

Euan Robson: This is an important issue, which 
was discussed during consideration of the 
Housing (Scotland) Bill and the Planning etc 
(Scotland) Bill. There are anxieties among local 
communities but, equally, there are anxieties 
among students about ensuring that there is an 
adequate supply of accommodation. The problem 
with agreeing to the amendments in the group is 
that it could mean passing piecemeal legislation, 
with potential unintended consequences. There is 
an overwhelming case for proper consultation on 
HMOs and for the production of a standalone bill 
to cover the outstanding issues in this complicated 
area.  

Mark Ballard (Lothians) (Green): HMOs are an 
essential form of housing for migrant workers from 
within or outwith Scotland and for young 
professionals, not just for students. According to 
Shelter Scotland, only about 25 per cent of people 
who live in HMOs in Edinburgh are students. That 
is not surprising, given the changes in the housing 
market and the lack of affordable housing in the 
city.  

The areas where local authorities are most likely 
to implement limits on HMOs are close to the 
centre of cities, but it is important that workers and 
young people have the opportunity to live in those 
areas. Limiting the supply of HMOs increases their 
price, thus limiting the availability of low-cost 
housing. HMO licensing is not designed for that; it 
is there to ensure the safety of tenants, not to 
ensure quotas for different kinds of people or to 
determine the social mix. We should keep the 
HMO licensing arrangements and ensure that 
houses in multiple occupation have decent 
standards for fire safety, but we should not use 
them as an experiment in social engineering. They 
were not designed for that. We should reject the 
amendments.  

16:15 
Cathie Craigie (Cumbernauld and Kilsyth) 

(Lab): I appreciate Pauline McNeill’s long interest 
in this matter. By creating the HMO arrangements, 
the Parliament and the Scottish Executive have 
gone a long way towards licensing the private 
sector. I can understand that people in certain 
areas of Glasgow, Dundee and other university 
cities might feel that there is overprovision, but 
they have to remember what that brings to the 
economies of their areas. 

I would like to hear the minister say that she will 
encourage local authorities to use the powers that 

are available to them so that we can find a solution 
to this quite difficult issue, especially for people 
who happen to live up a close in which a landlord 
is not taking responsibility. However, we need 
HMO accommodation and I would not support any 
move that put that in danger.  

The Deputy Presiding Officer: I express my 
regrets to the four members who I am unable to 
call.  

Johann Lamont: I will deal with the broad 
issues before dealing with as many of the critical 
points around the amendments as I have time to 
cover.  

I recognise that, in parts of Scotland, there are 
concerns about the increased concentration of 
HMOs and the effect on the environment, amenity 
and neighbourhoods. Our view, which has been 
formed through discussions with local authorities 
and others, is that the tools that are necessary to 
deal with the issues are, for the most part, already 
available to planning authorities and we do not 
need amendments to the bill. However, I 
acknowledge that there are issues for the planning 
system and we are extremely aware of those. 
Indeed, we convened a meeting of interested 
MSPs, local authorities and officials to talk about 
the way forward. Perhaps the reason why the 
amendments do not fit the bill and why we have 
not yet come up with a solution is because the 
issue is complex and involves balancing a range 
of factors including amenity, mixed communities, 
students’ needs, affordable accommodation and 
HMO licensing.  

Pauline McNeill has been concerned about this 
matter for a long time and she is right to say that 
she attempted to deal with it in amendments to the 
Housing (Scotland) Bill and was told that the 
forthcoming planning legislation was the 
appropriate place to deal with it. The amendments 
that she and Andrew Arbuckle have lodged have 
provoked concerns. Indeed, as I was coming into 
the chamber this afternoon, Sylvia Jackson 
handed me a petition that expressed her 
constituents’ concerns about the availability of 
affordable accommodation for students.  

We know that the problem is difficult, but I 
contend that the individual amendments do not 
address the problem in the correct way. It is 
inappropriate to set out in primary legislation the 
specific topics that are to be covered in 
development plans. That is a matter for individual 
planning authorities to consider in the light of, for 
example, local circumstances and the Executive’s 
planning guidance. It would not make sense to 
require planning authorities across Scotland to put 
resources into preparing policies on issues that do 
not arise in their area. From talking to MSPs, I 
know that this is a big and concerning issue in 
some areas but not in others. Therefore, we need 
flexibility and balance.  
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As I said, there are issues about the ability of 
certain of the amendments to deliver the policy 
aims that have been identified. I do not have time 
to go through all of them. 

Sarah Boyack (Edinburgh Central) (Lab): 
Does the minister accept that the issue involves 
not just having good guidance on HMOs from the 
Executive but landlords taking responsibility, 
acting as good landlords and ensuring that their 
tenants do not undertake antisocial behaviour and 
ensuring that the powers in the Antisocial 
Behaviour etc (Scotland) Act 2004 are used to 
take decisive action? 

Johann Lamont: The member will know that I 
am something of an advocate of the registration of 
private landlords and believe in the importance of 
them taking their responsibility seriously. HMO 
licensing, the Antisocial Behaviour etc (Scotland) 
Act 2004 and, in particular, private landlord 
registration play a critical role. I know that the City 
of Edinburgh Council has been proactive in 
ensuring that landlords have appropriate 
information about what they can do. The 
information that is provided by landlord registration 
allows us not only to develop further our guidance 
in this area but to make contact with landlords and 
work with them on a broad range of issues.  

We know that this issue is of concern to people 
and I recognise the concerns that lie behind the 
amendments. However, I do not accept the 
scaremongering and hostility that have motivated 
some people. Planning has a role to play in 
dealing with a number of the issues around 
increasing concentrations of HMOs in certain 
areas, but we must also acknowledge its role in 
ensuring that there is adequate provision to meet 
the full range of housing needs, which includes 
HMOs. We must also recognise the importance of 
getting the various bits of the system—licensing, 
registration and the planning system—to work 
together in a joint endeavour to deliver appropriate 
accommodation that does not impact 
inappropriately on local communities.  

The planning guidance that we intend to publish 
on HMOs will cover local development plan 
policies, the interface with the HMO licensing 
regime, development management and planning 
enforcement. However, I do not believe that we 
should require every planning authority to produce 
a policy on an issue that might not be relevant in 
their area. We should not require planning 
permission for every HMO regardless of the 
circumstances, extend planning controls to the 
internal arrangements of flats or houses, or extend 
planning enforcement powers to revoke licences 
that were granted under other legislation. 

I assure everyone in the chamber that, in 
publishing the planning guidance, we will address 
the points that have been raised and the concerns 

that prompted them. There will be further 
opportunities for MSPs and those who have 
lobbied them to ensure that the guidance meets 
both the needs of people who live in HMOs and 
the need for mixed, sustainable communities. 

Pauline McNeill: A number of members have a 
long-standing interest in this matter and it has 
been useful to have a debate on it. 

I acknowledge the minister’s point that a policy 
on HMOs is not needed in every area, but in some 
parts of the country there is a problem that 
definitely needs to be addressed. It is important to 
note the nature of HMOs. They are not necessarily 
more troublesome than any other type of housing; 
the issue is the volume of people that they bring to 
an area that was perhaps designed for a smaller 
number. We must recognise that that has an 
impact on others. 

I do not accept Mark Ballard’s assertion that my 
proposal involves social engineering. There is 
some evidence that my constituency is losing 
families, who feel that 60 per cent of the homes in 
their close are now HMOs and that the local 
authority’s planning policies are not dealing with 
the volume of people who live there. As Sarah 
Boyack said, there are other solutions. We should 
all agree that, although there is a place for HMOs, 
they cannot be the solution to affordable housing 
for migrant workers and students. We need other 
solutions—solutions that, I hope, we will debate 
later today. I am a strong supporter of those. 

I am trying to get some movement from the 
Executive. There is a recognition that there is a 
problem that needs to be addressed, even though 
it varies around the country, and I welcome the 
minister’s commitment to publish guidance, but if I 
am to seek agreement to withdraw amendment 
109 and not move my other amendments in the 
group, it would be helpful to know that there will be 
consultation. It would be wrong for me to pursue 
my amendments, because I realise that a number 
of interests are involved that have not been talked 
through, but I want to ensure that the Executive 
has the right policies on the matter. Perhaps 
guidance is the way forward. 

I wonder whether the minister wants to intervene 
on me to reassure me that there will be 
consultation— 

The Deputy Presiding Officer: I think the 
minister has already indicated that there will be 
consultation. 

Johann Lamont: I just did not say what the 
quality of it would be. 

The Deputy Presiding Officer: There will be 
high-quality consultation. [Laughter.]  

Amendment 109, by agreement, withdrawn. 
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Amendment 21 moved—[Malcolm Chisholm]—
and agreed to. 

The Deputy Presiding Officer: Group 7 is on 
local development plans and community needs 
and involvement. Amendment 50, in the name of 
Donald Gorrie, is grouped with amendments 51 
and 52. 

Donald Gorrie: It is legitimate for members, if 
they so desire, to support one or two of my 
amendments rather than all three, but they all 
focus on the same questions. How do we involve 
communities as equal partners in planning in their 
area? How do we make planning more positive, 
especially in relation to the performance of local 
communities? Hitherto, for most people, planning 
has been about preventing some people from 
doing what they want to do. That is one issue, but 
planning should be a positive thing that creates a 
better society. It should be a utopian activity and 
not a blocking activity. We are a long way from 
utopia, but we can, at least, move in that direction 
and start thinking about how to be positive. 

The first amendment in the group—amendment 
50—would ensure that the general proposals that 
are included in the main issues report cover three 
important aspects for the local community. They 
are 
“affordable housing for sale or let … facilities for recreation, 
sport and community activities”— 

those could be indoor or outdoor activities that are 
sporting or intellectual, such as gardening— 
“and … open space”. 

In dealing with a different part of the bill, Pauline 
McNeill vigorously expounded the importance of 
open space, so I need not repeat that. I think that 
everyone in the Parliament feels that affordable 
housing for let is important, so it should be 
included to ensure that the planning authority 
shows in the main issues report how it will provide 
enough affordable housing, recreation facilities 
and open space to create 
“a vigorous and balanced community.” 

The amendment takes a positive approach, 
focusing on improving a community. 

The second amendment in the group—
amendment 51—would ensure that the planning 
authority seeks the views of 
“local communities and their representatives”. 

The bill instructs the planning authority 
“to seek the views of … key agencies”, 

whoever they may be—I am sure that they are 
very important—but says nothing about finding out 
what the community wants. I suggest that, in 
addition to seeking key agencies’ views, the 
planning authority should talk to communities and 

their representatives and reflect their views in the 
general proposals. 

The third amendment in the group—amendment 
52—is to a different provision from the other 
amendments. It relates to participation statements 
and would ensure that the planning authority 
worked in partnership with communities. A big 
contrast exists between working in partnership 
with somebody and consulting them. A person 
works in partnership with their husband or wife 
and does not just consult him or her. A husband 
and wife are equal partners; they may disagree, 
but they negotiate and something is done that is 
satisfactory to both. However, we all have 
experience of bad consulting and I am sure—and I 
hope—that the minister will do good consulting. 
Consulting is more often done in an insulting way. 
We need partnership, not just consultation. 

I revert to the positive aspect. Instead of just 
saying what they do not want, organisations such 
as community councils and other community 
groups should be told, “Right—you don’t want this, 
that and the next thing. What do you want?” They 
should be invited to produce a positive view of 
their communities and how they should be 
developed, which should be fed into the system. 

All those suggestions are useful and 
constructive and I hope that members will find 
them worthy of support. 

I move amendment 50. 

The Deputy Presiding Officer (Trish 
Godman): I exercise my discretion under rule 
9.8.4A(c) to extend the time limit for group 7 by 
seven minutes. That time will need to be made up 
from the time that is allocated to groups 8 and 9. 

I call Karen Whitefield, to be followed by Dave 
Petrie. Each member has one minute. 

Karen Whitefield: I will restrict my comments on 
amendments 51 and 52 to saying simply that they 
are similar to amendments that the Communities 
Committee rejected at stage 2 because we 
accepted the assurance from the Deputy Minister 
for Communities that such issues would be 
covered in guidance. That still stands. 

Amendment 50 would require local development 
plans to reflect the importance to the community of 
providing affordable housing, recreational facilities 
and open space. Who could object to any of that? 
Communities with such amenities are exactly what 
we want. However, the amendment says that we 
must reflect that in a way that delivers 
“a vigorous and balanced community”, 

which the amendment does not define. I fear that 
we would spend considerable time debating the 
issues and that we would not deliver affordable 
housing, recreational facilities or open space. That 
would be to communities’ detriment. 
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Dave Petrie: I will restrict my comments mainly 
to amendment 51. Amendment 50 is somewhat 
prescriptive and amendment 52 is excessive. As 
for amendment 51, I seek the Executive’s 
assurance that the “key agencies” will include 
people such as local communities and their 
representatives. I realise that that could be 
specified in regulations, but it is important for the 
Executive to give such assurances today. 

16:30 
Patrick Harvie: I return to the theme that 

Johann Lamont correctly identified earlier and 
which dominated the discussion at stage 2—the 
theme of democratic accountability in the system. 
The negative perceptions that many people have 
of politicians at all levels are reinforced by the fact 
that, collectively, we have not quite recognised 
that the mandate that any democratically elected 
politician—local or national—has is weaker now 
than it was when election turnouts were higher 
and when public involvement and engagement 
with politics and the political process were 
stronger. 

Donald Gorrie’s amendments 51 and 52 are by 
no means trivial. They address the tone with which 
we should operate systems such as the one we 
are discussing. They are about saying that local 
authorities are not masters of the planning system 
but should use it in collaboration with, and with the 
co-operation of, their local communities. When we 
are elected to the position of councillor, MSP, 
minister or anything else, we should seek to use 
the planning system not to meet our own ends, but 
to co-operate and collaborate. Donald Gorrie’s 
amendments set the correct tone. 

Malcolm Chisholm: I will be brief so that we do 
not lose time from the debate on affordable 
housing. 

Of course, I support the provision of the facilities 
that are mentioned in amendment 50, but I do not 
agree that the requirement for them should be 
included in primary legislation, especially as the 
amendment highlights only a small number of 
objectives rather than the full range of sometimes 
competing issues that must be addressed. That is 
more appropriately a matter for policy. We have 
discussed SPP 11 on physical activity and open 
space and, in a moment, we will discuss SPP 3 on 
planning for housing. Also, as Karen Whitefield 
reminded us, it is not clear how a vigorous and 
balanced community would be defined, which 
could result in lengthy debates about whether a 
particular strategy would achieve that. 

Members should remember what we are 
proposing. Authorities will be under a duty to 
prepare a participation statement in their 
development plan schemes that will set out the 

steps that they will take to involve the public at 
large in plan preparation and review. Those 
statements will be updated annually and assessed 
at the examination to ensure that the planning 
authority has done what it said it would do. 
Therefore, amendment 51 is unnecessary. 

On amendment 52, we should remember that 
the thrust of our package of modernisation is to 
involve local communities more effectively in the 
planning process, especially in drawing up 
development plans. A range of other provisions in 
the bill support that—for example, the preparation 
of participation statements; neighbour notification 
of key proposals; and the requirement to involve 
the public at large at various stages of the plan 
process. I do not believe that further legal 
prescription is necessary or appropriate, as it 
could reduce the flexibility to find effective local 
solutions based on the nature of the community 
and the issues that it faces. 

I would not expressly encourage community 
groups to prepare their own versions of the plan, 
as is proposed in the second part of amendment 
52, because of the complex legal and policy 
requirements that must be taken into account. We 
are encouraging the public at large to be fully 
involved in the formative stages of plan 
preparation, and we are encouraging planning 
authorities to be transparent with their information 
and to use a range of techniques to allow 
communities to help to shape the strategy and 
decisions on the location of new developments. 
Therefore, like the other two amendments, 
amendment 52 is neither necessary nor 
appropriate. 

I recommend that all three amendments be 
rejected. 

The Deputy Presiding Officer: Mr Gorrie, there 
is no time for you to wind up the debate. I ask you 
to press or withdraw amendment 50. 

Donald Gorrie: I press amendment 50. 

The Deputy Presiding Officer: The question is, 
that amendment 50 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Gorrie, Donald (Central Scotland) (LD)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Martin, Campbell (West of Scotland) (Ind)  
Swinburne, John (Central Scotland) (SSCUP)  

AGAINST

Aitken, Bill (Glasgow) (Con)  
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Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  

Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Johnstone, Alex (North East Scotland) (Con)  

The Deputy Presiding Officer: The result of 
the division is: For 8, Against 74, Abstentions 1. 

Amendment 50 disagreed to. 

Amendment 51 moved—[Donald Gorrie]. 

The Deputy Presiding Officer: The question is, 
that amendment 51 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Martin, Campbell (West of Scotland) (Ind)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Swinburne, John (Central Scotland) (SSCUP)  

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
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Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  

The Deputy Presiding Officer: The result of 
the division is: For 16, Against 100, Abstentions 1. 

Amendment 51 disagreed to. 

Amendments 3 and 4 moved—[Malcolm 
Chisholm]—and agreed to. 

Amendment 52 moved—[Donald Gorrie]. 

The Deputy Presiding Officer: The question is, 
that amendment 52 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Martin, Campbell (West of Scotland) (Ind)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
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Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  

Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  

The Deputy Presiding Officer: The result of 
the division is: For 17, Against 102, Abstentions 1. 

Amendment 52 disagreed to. 

Amendment 5 moved—[Malcolm Chisholm]—
and agreed to. 

Section 3—Meaning of “development” 

The Deputy Presiding Officer: We move to 
group 8, on fish farms. Amendment 53, in the 
name of the minister, is grouped with amendments 
54 to 68, 70 and 91. 

Johann Lamont: Amendments 54 to 66 ensure 
that a material change in the use of equipment 
that has been placed or assembled for the 
purposes of fish farming will be treated as 
development under the second part of section 
26(1) of the Town and Country Planning 
(Scotland) Act 1997. That will be irrespective of 
whether the change includes any new or modified 
equipment. The primary aim of the amendments is 
therefore to ensure that where there might be the 
potential for significant impact on the environment, 
the planning authority may require a new 
application for planning permission, and an 
environmental assessment can be undertaken if 
necessary. 

Amendments 53, 67, 68, 70 and 91 will provide 
for the extension of the statutory planning system 
to existing marine fish farms. The meaning of the 
term “development” under section 26(1) of the 
1997 act will be amended by amendment 53 to 
include the operation of an existing fish farm. 
Amendment 68 provides the mechanism to set the 
date when planning law will apply to existing 
farms. It also provides that the principal matter to 
be taken into account when granting planning 
permission is whether there will be any impact on 
European sites and the environment generally. It 
provides for a power to grant planning permission 
for a single development or, by order, for a class 
of development with provision to attach planning 
conditions to such permissions. 

Scottish ministers will also be able to make 
regulations to seek an application and to 
determine its form, the documents that must 
accompany it, the consultation arrangements that 
should be in place for it and any other matters 
concerning the procedure for such an application. 
The regulations would be subject to the negative 
resolution procedure. 

Bringing fish farming under planning control is, 
as all members will be aware, a long-standing 
commitment. As statutory planning control does 
not currently extend into the sea, primary 
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legislation is required. The Parliament provided for 
certain powers in the Water Environment and 
Water Services (Scotland) Act 2003. The 
provisions in that act are sufficient to extend 
planning control to future marine fish farms and to 
extend modifications to existing fish farms to the 3-
mile limit. The bill as it stands will extend planning 
controls for future fish farms to the 12-mile limit 
and amendments in this group will bring existing 
fish farms into the planning system. The review of 
all existing farms will consider primarily any impact 
that they have on European sites and the 
environmental impact of each farm. 

Under the current scheme, fish farmers are 
generally granted permission for 15 years, after 
which they need to seek a renewal of the 
permission. Ministers support the growth of an 
aquaculture industry in salmon, other fin fish and 
shellfish. We want an industry that is sustainable, 
diverse, competitive and economically viable and 
of which its people can be justifiably proud. 
Therefore, if planning permission is granted to new 
or existing fin fish or shellfish farms, the 
permission will be permanent. The provision of 
permanent permissions will help with long-term 
investor confidence and support a fragile industry. 

We have been working towards a workable and 
robust planning system for fish farming that 
provides long-term certainty for developers while 
ensuring that environmental concerns and 
enforcement issues are given appropriate weight. 
The provisions in the WEWS act and the bill—as 
amended by amendments 53 and 68 and 
consequential amendments 67, 70 and 91—will 
enable us to achieve those objectives. I ask 
members to support all the amendments in this 
group. 

I move amendment 53. 

The Deputy Presiding Officer: I can give 
members a very tight two minutes. 

Eleanor Scott (Highlands and Islands) 
(Green): The concerns that I will express about 
amendment 68 are those of Highland Council, 
which has a large number of fish farms in its area. 

If the review of existing fish farms is to be 
carried out by ministers rather than by local 
authorities, such sites will be removed from any 
sort of local control. The worst cases involve some 
of the earliest sites. People who were affected by 
such developments back then had no opportunity 
to appeal and, under the regime that is proposed 
in amendment 68, they will have no opportunity to 
do so next time round. 

I share Highland Council’s concerns and unease 
about the granting of permanent consent for 
developments in the marine environment, which is 
a highly dynamic environment about which we are 
learning more every day. Quarries and wind farms 

have shorter planning consents. There is no 
reason why a similar length of consent should not 
apply to fish farms. The 15-year consents that 
pertained under the previous regime seem to be 
about right. 

A further issue concerns sites for which planning 
permission has been granted but has not been 
used and sites that have subsequently fallen 
derelict. In those circumstances, Highland Council 
would like local authorities to be given the power 
to withdraw permission for such sites or to restore 
them. 

With some reservations, I will vote for the 
amendments in this group because I want the 
granting of planning permission for fish farms to be 
moved from the Crown Estate to councils. That 
has been a long-term Executive commitment, 
which I have shared. However, I would like the 
Executive to address the concerns that I have 
highlighted. 

Rob Gibson (Highlands and Islands) (SNP): 
The Scottish National Party is glad that, after the 
statement that was made in 1997, the Parliament 
will finally in 2006 manage to take back planning 
powers from the unelected and unwanted Crown 
Estate. However, that prompts questions about 
what powers the Crown Estate still has and 
whether the Parliament will have to return to the 
issue. 

On amendment 68, we are glad that the 
planning legislation will be for local authorities to 
manage. We welcome the fact that a non-statutory 
panel will review and audit the existing consents, 
but we are concerned that, of the 252 salmon fish 
farm leases that the Crown Estate has granted, 
more than half have not been used in the past four 
years. Therefore, a considerable amount of work 
will need to be done to ensure that the proposed 
planning arrangements work. The SNP believes 
that the minister must ensure that the tightest 
possible scrutiny is given to that issue. In light of 
the Aquaculture and Fisheries (Scotland) Bill, we 
also need to ensure that rigorous assessments are 
made of the environmental quality of the water in 
those areas. The proposed planning powers need 
to tie up with those. 

We support amendment 68 and we believe that 
it is necessary, but we have basic questions that 
remain unanswered about the way in which the 
powers will be brought into force. 

16:45 
Maureen Macmillan (Highlands and Islands) 

(Lab): I welcome the bill’s provisions for marine 
planning as it pertains to fish farms. As the 
minister mentioned, those provisions were sought 
by the Transport and the Environment Committee 
in the previous session, when Robin Harper and I 

 

594



29343  15 NOVEMBER 2006  29344 

were reporters on agriculture. We were able to get 
provisions inserted in the Water Environment and 
Water Services (Scotland) Bill that were intended 
to be underpinned by provisions in the Planning 
etc (Scotland) Bill. 

I note the concerns that have been expressed 
by Highland Council. However, because stringent 
conditions will be attached to planning consents, I 
am content that the 15-year rule should be 
changed to allow for permanent consents. As is 
the case with other planning consents, if 
conditions are broken, consents can be withdrawn. 
I underline the point that Rob Gibson made about 
sites that are lying empty and are not being used. I 
hope that either the planning system or the 
Scottish Executive Environment and Rural Affairs 
Department will enable those sites to be used by 
shellfish farmers, for example, who wish to use 
them for the benefit of the local economy. 

The Deputy Presiding Officer: I invite the 
minister to wind up briefly. 

Johann Lamont: I will do my best. For 
someone who represents Glasgow Pollok, I 
probably know more than is healthy about marine 
fish farming—I certainly know more than I did 
before the bill was introduced. 

I recognise the important issues that have been 
flagged up and the concerns that have been 
identified. We must be clear about the issues that 
we are addressing. We are striking a balance. 
Everyone agreed that fish farms should come into 
the planning system. At one stage there was an 
assumption that those fish farms that were already 
in the system and had been granted consent 
would have deemed consent and would move into 
the planning system en bloc. That has proved not 
to be the case, because of our European 
responsibilities and other anxieties. The review 
body will deal not with every planning application 
for a fish farm but with those fish farms that would 
otherwise have been assumed to have deemed 
consent. New fish farms will, of course, be subject 
to local authority accountability and responsibility. 

We know that over time there have been huge 
changes in marine fish farming. The regulatory 
framework that existed pre-1999 generated some 
anxieties, but I understand that the industry has 
moved forward and that regulation is more 
rigorous. 

Richard Lochhead (Moray) (SNP): Will the 
member give way? 

Johann Lamont: I want to finish making my 
point first. As in all such matters, it is critical that 
we strike a balance. Not only must fish farms be 
subject to a regulatory framework, that framework 
must be proportionate. There is pressure—not just 
from the industry but from local communities that 
want it to thrive—for us to ensure that the right 

balance is struck. We are bringing fish farming into 
planning authorities’ area of responsibility. 
However, those fish farms that would have been 
deemed to have consent must be reviewed, 
because of our European responsibilities. That is 
what the review body is about—it is not about 
watering down local authorities’ responsibility. 

I urge members to recognise that the 
Aquaculture and Fisheries (Scotland) Bill and the 
broader responsibilities of the Environment and 
Rural Affairs Department will ensure that the 
regulatory framework is appropriate and 
responsive to the needs of local communities and 
to the industry. We do not wish having fish farmers 
seek planning permission to sterilise any part of 
our communities, wherever they may be; we want 
a thriving industry that meets the needs of the 
local economy, however that economy is 
expressed. 

I will now give way to Richard Lochhead. 

The Deputy Presiding Officer: I am sorry, 
minister, there is no time for you to take 
interventions. Please finish. 

Johann Lamont: I have finished. 

Amendment 53 agreed to. 

Amendments 113 and 112 not moved. 

The Deputy Presiding Officer: Group 9 is on 
affordable housing etc. Amendment 22, in the 
name of John Home Robertson, is grouped with 
amendment 69. 

John Home Robertson (East Lothian) (Lab): It 
may come as a surprise to members that I, of all 
people, am rising to speak about rented 
accommodation, but I will leave it to others to 
judge whether I am really as bad a person as 
certain newspapers are suggesting. I take this 
opportunity to express sincere thanks for the 
understanding and friendship that parliamentary 
colleagues in all parties have shown. 

Amendment 22 would make provision for 
affordable housing to be designated as a land use 
class under the bill. I make no apologies for 
returning to the subject, because the acute 
shortage of council houses and housing 
association stock is the most serious social 
problem facing towns and villages in my 
constituency of East Lothian. I will not go over all 
the points that I made in the members’ business 
debate on 28 September last year, and again in 
the committee, because we all understand the 
problem well enough.  

The critical shortage of affordable rented 
housing means that some councils are struggling 
to fulfil their obligations to house homeless people, 
which means that people who are stuck on 
housing waiting lists are being left in a desperate 
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predicament. East Lothian Council has had to 
spend millions of pounds buying back former 
council houses that were sold at a discount under 
the right to buy and which have to be bought back 
at the full market value. That is what the council 
has had to do to try to comply with the 
homelessness regulations.  

Meanwhile, people who are still going 
backwards on the housing waiting lists are getting 
angry, and understandably so. It is not fair to leave 
elderly people in upstairs flats for ever, it is not fair 
to compel young families to stay in their parents’ 
increasingly overcrowded homes indefinitely, and 
it is certainly not fair to compel people to pay 
unaffordable rents or mortgages in the private 
sector.  

Councils that have been prudent with their 
housing finances could be in a position to build to 
meet the need, if only they could acquire the land 
to build on. However, in housing hot spots such as 
East Lothian, virtually all the potential housing land 
is in the sticky hands of property developers, who 
expect exorbitant prices for house sites. We 
cannot build affordable houses on unaffordable 
sites.  

Planning advice note 74 should make it possible 
to secure a percentage of homes for rent or for 
sale at affordable prices on land that will be 
released for housing in future. I welcome that. 
Incidentally, I think that we still need to set proper 
criteria for affordability. Tenants should not be 
entirely dependent on eligibility for benefits; I 
suggest that there should be a formula linked to 
the national minimum wage. However, PAN 74 is 
for future allocation of land and the crisis is 
immediate. It is not good enough to hope for more 
affordable rented houses in five years’ time; I am 
looking for powers to designate land for affordable 
housing now, so that sites can be acquired at 
sensible prices, to meet the urgent and immediate 
needs of people who are stuck on waiting lists.  

Amendment 22 may or may not be the best way 
to achieve that objective, but I am looking for 
practical initiatives from the minister to address 
this urgent issue now. We have been talking about 
the crisis for several years and, while we have 
been talking, the situation has been getting much 
worse. It is not good enough to legislate for the 
consequences of homelessness alone. Surely we 
have a duty to address the cause of 
homelessness, which is obviously the acute 
shortage of affordable rented housing—council 
houses and housing association houses. Councils 
need the land to get those houses built.  

I move amendment 22. 

Donald Gorrie: I am happy to support 
amendment 22 as well as the amendment in my 
name.  

Amendment 69 is an endeavour to tackle one 
aspect of the need for affordable housing in those 
areas where there is a great concentration of 
second homes. As that will be the case only in 
local areas in certain parts of the country, the 
amendment gives local authorities power, if they 
so wish, to do certain things, but it does not 
compel them to do anything. They decide what to 
do. If a local authority decides that the excessive 
number of second homes in a particular part of its 
area is a problem, it can designate that area. It 
can then say that anyone wishing to change a 
permanent residence into a second home needs 
to apply for permission for a change of use under 
the planning laws.  

The best definition that various experts could 
give me of what constitutes a permanent home 
and what constitutes a second home was that a 
permanent home is one where the resident lives 
for more than 26 weeks in the year, and a second 
home is one where they live for less than 26 
weeks. We can obviously quarrel over that, but it 
seems a reasonable attempt at designating a 
second home.  

If the local authority has decided that there is a 
problem and designates an area, and somebody 
then applies for permission to change the use of a 
house from permanent residence to second home, 
the planning authority will then decide whether that 
change of use exacerbates the lack of affordable 
housing in a serious way. If the council decides 
that it does, it can refuse permission for the 
change of use. That is a method of using the 
planning laws to help to deal with the second 
home issue, which in turn impinges on the lack of 
affordable housing. It is all at the discretion of the 
local authority. I hope that members will think that 
the proposal is a reasonable way of dealing with a 
genuine problem and will support amendment 69. 

The Deputy Presiding Officer: I am again 
exercising my discretion under rule 9.8.4A(c) to 
extend the time limit for groups 8 to 9 by six 
minutes to 5.07 pm. The time will have to be made 
up from the time allocated to the other groups. A 
considerable number of members wish to speak, 
so speeches will be limited to a minute and a half. 

Tricia Marwick: The SNP will not support 
amendment 69, in the name of Donald Gorrie. It is 
not that we do not have sympathy with 
amendment—we do. However, there is a problem 
with proposed new subsection (3C) of section 26 
of the 1997 act, in which Donald Gorrie defines a 
temporary place of residence as a place that is 
“occupied for less than 26 weeks in a year.” 

The problem with that definition is that if 
somebody is taken into hospital or goes abroad to 
work, it is possible that their house might be 
designated as a second home. That is an example 
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of the law of unintended consequences. The 
proposal has not been thought out, so the SNP will 
not support amendment 69. 

We also have great sympathy with amendment 
22. I know about the work on affordable housing 
that John Home Robertson and other members of 
the Communities Committee have done. We have 
an acute housing shortage because of a lack of 
affordable accommodation. There must be 
strategic use of land. We must ensure that any 
land that is available is available first of all to local 
authorities. Another issue that we must address is 
the compulsion on local authorities to sell off land 
to the highest bidder. We must ensure that, when 
local authorities draw up their housing plans, they 
are allowed to keep back some land for their own 
use or for the use of others who are building 
affordable accommodation. We must ensure that 
PAN 74 is implemented as quickly as possible to 
allow developments to take place. 

Dave Petrie: I do not think that any member of 
the Parliament would object to what John Home 
Robertson said. There are massive problems 
throughout all our constituencies in relation to 
affordable housing. However, amendment 22 
offers a somewhat rigid solution. As he perhaps 
hinted, it might be more appropriate to deal with 
the matter through regulation. I have fears about 
leaving the matter to the discretion of the local 
authority. We do not want to run into the ghetto 
situation, in which certain sites are affordable and 
others are not. I can see problems with the 
proposal. Although I agree with the spirit of 
amendment 22, I do not think that we would 
support the proposal in this form. 

The aims of amendment 69 are also honourable 
but, regrettably, I do not think that it has been fully 
thought out. If someone wants to let out a second 
property to help us to get over our major housing 
problem, they should be encouraged to do so, but 
I do not think that the proposal in the amendment 
is the route to take. 

Patrick Harvie: I have sympathy with 
amendments 22 and 69. John Home Robertson 
made some valid points. I am sure that he would 
agree that the causes of homelessness are many 
and complex and that they go beyond the 
availability of affordable housing, but clearly it is a 
central issue. Tricia Marwick also made some 
valid points. 

There is perhaps a case for saying that the 
issues are not best addressed by the mechanisms 
that are proposed in the amendments. Both issues 
have links to local government finance. The single-
person discount for council tax gives people 
incentives for the inefficient use of housing stock. 
We should consider how we could give people 
incentives through local government finance for 
the efficient use of our existing housing stock. 

We retain the view that the proposals on land 
value tax would help to ensure that land is 
available for purposes of social value, but that is a 
debate for another time. On this occasion, I have 
sympathy with the amendments. 

17:00 
Ms Sandra White (Glasgow) (SNP): I support 

amendment 22 because I believe that it will 
reinforce the need for sustainability in our 
communities, which was an issue that arose in our 
earlier discussion of HMOs. We need more 
affordable housing—after all, young people, in 
particular, simply cannot get on the property 
ladder—and more rented accommodation, and 
amendment 22 will help us to achieve that. 
Affirmative action must be taken on this matter. 
We cannot keep on talking about it, because 
people out there are suffering and need this 
accommodation. I certainly hope that the 
amendment will find support. 

Murray Tosh (West of Scotland) (Con): I have 
much sympathy with what John Home Robertson 
is trying to do in amendment 22. Although I agree 
that such issues are usually covered by regulation, 
the current regulations are not yielding enough 
land for affordable housing. 

Local authorities are overwhelmingly dependent 
on the policy of taking 25 per cent of private sector 
developments for affordable housing purposes. 
However, that is not yielding enough land in every 
local authority area. Indeed, in local authority 
areas such as East Dunbartonshire and East 
Renfrewshire, in which market sector housing is 
restricted, the 25 per cent quota policy is not 
nearly enough to meet local needs. 

The question is where we can find the land and 
how we will achieve this aim. I know that 
introducing a use class order raises great 
difficulties, but if we are not prepared to modernise 
our laws on compulsory purchase and to find an 
effective way of making that mechanism deliver 
land—which is clearly not happening at the 
moment—we must try something else. John Home 
Robertson has suggested something else and I 
am very interested in hearing whether the minister 
has another viable policy alternative. If he does 
not, there might be something to be said for 
supporting amendment 22. 

Malcolm Chisholm: I acknowledge and share 
concerns about the availability of land for 
affordable housing. Indeed, that is why I have 
been chairing a working group on the issue and 
why, earlier this week, I announced a review of 
SPP 3 on planning and housing to address the 
matter as effectively as possible and in every way 
we can. 

Amendment 22, in the name of John Home 
Robertson, seeks the introduction of a separate 

 

597



29349  15 NOVEMBER 2006  29350 

use class for affordable housing in order to 
allocate land specifically for such housing, either 
for rent or for sale, and to keep that stock 
affordable over the longer term. We took the issue 
very seriously; indeed, we went to the extent of 
commissioning independent research on the use 
class issue, which was published earlier this week 
and emphatically concluded that introducing a 
separate use class for affordable housing would 
not offer any significant advantages over planning 
authorities’ current powers. In fact, the research 
also concluded that such a move would have 
some major disadvantages. For example, it would 
do nothing to encourage landowners to release 
land for the development of affordable homes and 
would not ensure that affordable housing provision 
would be retained for affordable use in the long 
term. 

As members have pointed out, last year we 
published PAN 74 on affordable housing, which 
outlined ways in which the planning system could 
support the delivery of affordable housing. The 
research found that the quota approach introduced 
by PAN 74 will deliver significant provision of land 
for affordable housing in mixed communities. 

The research also suggested that separate 
allocations of land can contribute to new 
affordable housing provision. SPP 3 and PAN 74 
already provide for planning authorities to 
designate sites or parts of sites specifically for 
affordable housing. The issue will be examined 
further in the review of SPP 3. 

The research also found more effective ways of 
retaining the affordability of homes. For example, 
our homestake shared equity scheme operates a 
golden share mechanism that gives a housing 
association the first option to purchase a low-cost 
home when it is sold on. Of course, the pressured 
area mechanism can also be used to retain social 
rented stock that might otherwise be lost under the 
right to buy. 

The review of SPP 3 will consider, among other 
issues, how to secure a more generous allocation 
of land for housing in development plans and how 
to release that land more quickly through the 
planning system. 

Tricia Marwick: Will the minister give way? 

Malcolm Chisholm: I doubt that I have any time 
to give way; I think that I have to finish by 17:07. 

Central to the review will be the need to ensure 
that development plans identify sufficient land for 
housing where a need has been properly 
established. We will consider how guidance can 
more closely integrate housing needs 
assessments and development plans and look at 
the role of ministers in intervening in situations in 
which a development plan does not reflect housing 
needs. 

It is vital that development plans are up to date. 
Part 7 of the bill, on assessing planning authority 
performance, will greatly improve ministers’ 
powers to raise performance across the whole 
planning service, including development planning, 
and ensure that specific steps are taken to make 
improvements if failures occur. The review will 
also consider issues surrounding housing quality 
and density that have an impact on overall 
housing provision, and I am pleased that the 
affordable housing working group has endorsed it. 

More immediately, I announced on Monday that 
a further £48 million is to be allocated to 
Communities Scotland to speed up the delivery of 
much-needed local projects and specifically to 
help housing associations to purchase strategic 
sites for the provision of affordable housing. I am 
pleased that £1 million of that will go to housing 
associations in East Lothian to purchase a site at 
Tranent to provide 48 new affordable homes. 

Our reforms to the planning system will improve 
the land supply for housing, but we are also taking 
action to make better use of public sector land. For 
example, we are working with Defence Estates to 
secure a national agreement similar to the one 
that we already have with the Forestry 
Commission. That will enable further transfers. 

I totally agree with John Home Robertson’s 
objectives but I do not think that amendment 22 is 
the way to proceed. To give him time to sum up on 
amendment 22, I will not spend any time on 
amendment 69. Several members have re-
emphasised the point that was made in 
committee—that amendment 69 is not practical. I 
recommend that amendment 69 be rejected. 

John Home Robertson: I am grateful for the 
opportunity to raise this matter and I am grateful 
for the comments and support from colleagues in 
all parties and, indeed, from the minister. 

Everybody acknowledges that this is a serious 
problem, but a number of people have expressed 
doubt over whether amendment 22 is the best way 
to deal with it. I accept their points. I have no 
doubt that PAN 74 will help in future, but my point 
is that houses cannot come soon enough for 
people in all our constituencies who are stuck on 
housing waiting lists and have been for a very long 
time. 

The matter is far too serious for any kind of 
political gimmicks or stunts. I am grateful to the 
minister for what he has said and the additional 
money will clearly be useful as far as it goes. The 
trouble is that it will go only to housing 
associations and not to local authorities. Housing 
associations do not do all that much in East 
Lothian and people there need council housing. I 
hope that we will be able to discuss that matter 
further. 
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I am encouraged that Des McNulty, who is now 
taking over responsibility in this field, spoke very 
strongly in favour of what I was proposing during 
my members’ business debate on 28 September 
last year. I am therefore prepared to trust him and 
to seek to withdraw amendment 22. 

The Deputy Presiding Officer: Mr Home 
Robertson seeks to withdraw amendment 22. 
Does anyone object? 

Members: Yes. 

The Deputy Presiding Officer: In that case, the 
question is, that amendment 22 be agreed to. Are 
we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  

Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
Home Robertson, John (East Lothian) (Lab)  
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Scott, John (Ayr) (Con)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

The Deputy Presiding Officer: The result of 
the division is: For 35, Against 73, Abstentions 8. 

Amendment 22 disagreed to. 

Amendments 54 to 67 moved—[Malcolm 
Chisholm]—and agreed to. 

After section 3 

Amendment 68 moved—[Malcolm Chisholm]—
and agreed to. 

Amendment 69 moved—[Donald Gorrie]. 

The Deputy Presiding Officer: The question is, 
that amendment 69 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  

Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
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White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 16, Against 99, Abstentions 1. 

Amendment 69 disagreed to. 

Section 4—Hierarchy of developments for 
purposes of development management etc 

Amendment 70 moved—[Malcolm Chisholm]—
and agreed to. 

The Deputy Presiding Officer: Group 10 is on 
the power to recategorise developments. 
Amendment 6, in the name of the minister, is 
grouped with amendments 7 and 8. 

Johann Lamont: I hope that this group of 
amendments is non-controversial, given that they 
were lodged in response to issues that members 
raised at stage 2. The current bill provisions for the 
hierarchy of developments enable Scottish 
ministers to direct that a development in a 
particular class in one category may be treated as 
if it were in another. That will have the effect that a 
local development could be treated as if it were a 
major development and vice versa. The original 
intention was that the bill would include an 
element of flexibility in the way in which particular 
developments could be handled, possibly in 
exceptional circumstances. 

Following interest from the Communities 
Committee at stage 2 about the way in which the 
provision would be used in practice, we looked 
afresh at the proposal. We consider that there are 
instances that would justify ministers directing that 
certain local developments should attract the 
enhanced scrutiny that is associated with major 
developments, possibly because of their scale, 
rural nature, or the mix of proposed uses. 

However, we do not envisage that there will be 
circumstances in which a major development 
should be treated as if it were a local 
development. That would remove the pre-
application consultation and the additional scrutiny 
that is normally required for significant proposals, 
which would not be consistent with the approach 
that we have taken elsewhere in the reform 
package. For that reason, the provisions of 
amendments 6 and 7 combine to ensure that 
ministers may direct only that local developments 
may be treated as if they are major developments, 
and not the other way round. 

Following stage 1, the Communities Committee 
requested that certain regulations that are 
associated with the bill should follow the 
affirmative procedure. Although we sought to 

restrict the use of that procedure to the more 
significant strands of secondary legislation, we 
accept that there will be widespread interest in the 
way in which classes of development will be 
categorised under the modernised planning 
system as either major or local developments. 
Although there will be full consultation on the draft 
regulations that are associated with the hierarchy 
of developments, amendment 8 will amend section 
4 to ensure that the regulations will be made under 
the affirmative procedure and will attract full 
parliamentary scrutiny, as recommended by the 
committee. I ask members to support 
amendments 6, 7 and 8. 

I move amendment 6. 

Patrick Harvie: I welcome the amendments in 
the group and the recognition that greater clarity 
was called for in this section of the bill. Clarity is 
one of the things that the Executive hopes to 
achieve throughout the planning system, but a 
question mark hung over the provisions in section 
4. The amendments will help to resolve that. In 
particular, I welcome the use of the affirmative 
procedure. 

The Deputy Presiding Officer: Do you wish to 
wind up, minister? 

Johann Lamont: I have nothing further to add. 

Amendment 6 agreed to. 

Amendments 7 and 8 moved—[Malcolm 
Chisholm]—and agreed to. 

Section 5—Initiation and completion of 
development 

The Deputy Presiding Officer: Group 11 is on 
the retention of information on site while 
development is carried out. Amendment 114, in 
the name of Maureen Macmillan, is grouped with 
amendment 115. 

Maureen Macmillan: Amendment 114 and its 
consequential amendment 115 were lodged to 
address an issue that Highland Council raised with 
me—other planning authorities may also have 
experience of it—which is that developers may not 
always inform contractors of the details of planning 
conditions. That can result in such conditions not 
being properly adhered to by contractors and can 
lead, for example, to houses being built too closely 
together or to trees that were required to be 
fenced off for protection being damaged or even 
cut down. Often, the subcontractor blames the 
contractor or the contractor blames the developer 
for not providing the information. When that 
happens, the developer insists that information 
was given, albeit verbally. 
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17:15 
The provision in the bill for the displaying of a 

notice on large development sites would not cover 
such matters satisfactorily, particularly in rural 
areas, where developments are more modest in 
size. A requirement to have documentation on 
site, if the authority thought it appropriate, would 
ensure that developers, contractors and 
subcontractors were aware of the planning 
conditions and could be held to account. 

The documents would not be for the general 
public to consult—I am heading off concerns about 
the health and safety of people who might tramp 
across a site to inspect the documents—but would 
provide information for people who worked on the 
site. The requirement to hold the documents on 
site would be at the discretion of the planning 
authority. For example, a planning authority might 
not impose such a condition on a single-house 
development, but it might do so for a development 
of 50 houses. 

Amendment 115 would make the retention of 
documents a planning condition. I hope that the 
minister will reflect on the experience of planning 
authorities such as Highland Council and consider 
amendments 114 and 115 favourably. 

I move amendment 114. 

Dave Petrie: Maureen Macmillan made the 
point that I was about to make. In rural areas there 
is sometimes no accommodation on sites, so it 
would not be practical to hold documentation on 
site. The approach in amendment 114 would not 
cover that contingency, so would not be 
appropriate for inclusion in the bill. Perhaps 
regulations could encourage such an approach. 

Christine Grahame: The Scottish National 
Party is sympathetic to amendments 114 and 115, 
although when I read amendment 114 I did not 
take the view that the documents would not be 
available to members of the public. Perhaps 
Maureen Macmillan will explain how amendment 
114 would apply only to certain parties. Members 
of the public often want to see documents that 
relate to a development. 

Malcolm Chisholm: I am grateful to Maureen 
Macmillan for raising the issue. It appears that 
developers who are not clear about the plans that 
they should be following are causing difficulties. If 
that is a widespread problem, we would be keen to 
explore what action could be taken. However, we 
are not currently in a position to support a 
provision on the matter in primary legislation. We 
do not know to what extent planning authorities 
perceive there to be a problem and there is little 
evidence of the implications for cost or health and 
safety, for example, which interested parties might 
want us to consider. 

If we establish that there is a problem that needs 
to be addressed, there might be more simple 
solutions than those that are proposed in 
amendments 114 and 115. Under planning 
legislation, developers are required to comply with 
the terms of the planning consent, including 
conditions that are attached. We might be able to 
promote appropriate planning conditions or to 
amend secondary legislation to deal with the 
issue. 

Amendments 114 and 115 are a little premature 
and I am not convinced that they would encourage 
compliance with planning control. I am happy to 
commit to exploring the issue further with 
interested parties, to investigate the extent of the 
problem and options for action, if action is 
required. I thank Maureen Macmillan for drawing 
our attention to the issue and invite her to 
withdraw amendment 114. 

Maureen Macmillan: Highland Council has 
given me no statistics on the matter, so I am 
grateful to the minister for undertaking to review 
the extent to which there is a problem. If the 
review identifies a problem, I look forward to the 
Executive taking action to address it. I seek leave 
to withdraw amendment 114. 

Amendment 114, by agreement, withdrawn. 

Amendment 115 not moved. 

Section 6—Applications for planning 
permission and certain consents 

The Deputy Presiding Officer: Group 12 is on 
applications for planning permission made to the 
Scottish ministers. Amendment 23, in the name of 
the minister, is grouped with amendments 24 to 26 
and 29 to 31. 

Johann Lamont: Amendments 23 to 26 and 29 
to 31 relate to planning legislation that 
commenced earlier in the year, to apply planning 
acts to the Crown. In bringing planning controls to 
bear on the Crown, new provisions were needed 
to accommodate the Crown’s responsibilities. In 
particular, a new procedure was introduced for 
developing departments in certain circumstances 
to apply directly to the Scottish ministers for 
planning permission, for example, if the relevant 
Government department had certified that the 
development was of national importance and was 
required urgently. 

The amendments will apply several of the 
provisions in the bill to cases in which applications 
are made directly to the Scottish ministers. The 
provisions in question relate to the making of 
regulations or a development order as to the form 
and content of planning applications, the variations 
of planning applications, pre-application 
consultation with local communities and related 
provisions on declining to determine applications. 
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It is unlikely that we would apply the provisions on 
pre-application consultation to such urgent 
applications, as the point of the latter is to reduce 
the time in reaching a decision when a project of 
national importance is required urgently. However, 
we would prefer to retain a level of flexibility at this 
juncture. 

The provisions for developments of national 
importance that are required urgently should not 
be confused with the procedures for national 
developments, which will be introduced as part of 
the new planning hierarchy under the bill. Although 
there may be some overlap in the nature of the 
developments in question, the procedures address 
different issues. The provisions on national 
developments are about ensuring that 
developments of national and strategic importance 
are addressed in the statutory plans that will lead 
the planning system and that applications for such 
developments are brought to the attention of 
ministers and may be expedited if necessary. The 
urgent applications procedure is to deal with 
circumstances that may arise when a development 
of national importance is required urgently. I 
reassure members who were not involved in the 
discussions on urgent Crown applications to 
ministers that the consideration of urgent 
applications will still involve the relevant planning 
authority and local communities. I ask members to 
support amendments 23 to 26 and 29 to 31. 

I move amendment 23. 

Amendment 23 agreed to. 

The Deputy Presiding Officer: Group 13 is on 
requirements as to the contents of applications for 
planning permission etc. Amendment 9, in the 
name of the minister, is grouped with amendments 
10, 71, 72 and 12. 

Malcolm Chisholm: Amendment 9 and the four 
consequential amendments that are grouped with 
it will amend section 6 to introduce a requirement 
for a design statement to be provided at the 
planning application stage for certain classes of 
development. The statements will set out the 
design principles and concepts, in a manner as 
specified by regulation or order, and will be 
included in planning applications. Scott Barrie 
raised the issue during the Communities 
Committee’s stage 2 consideration of the bill. We 
supported the principle behind the proposal but 
were unable to accept his amendment as it stood 
because of some minor technical issues. 
However, we agreed to lodge an Executive 
amendment at stage 3 to address the committee’s 
concerns. 

The bill contains a provision under which 
planning applications for certain types of 
development will have to be accompanied by an 
access statement that sets out how issues that 

relate to access for the disabled have been dealt 
with. We will of course consult key stakeholders 
on the exact nature of the scope of the design and 
access statements in advance of laying 
regulations or orders before Parliament. Although 
we envisage that, in most cases, a single 
statement containing design and access issues 
will be prepared, circumstances may arise in 
which only one or other of the statements is 
required. For example, an application to build a 
house in a rural area may not require an access 
statement if the home will be a private one, but it 
could require a statement about design. 
Amendments 9, 10, 12, 71 and 72 have therefore 
been drafted to allow flexibility, including the 
possibility that the statements may be combined or 
in separate documents. I ask members to support 
them. 

I move amendment 9. 

Amendment 9 agreed to. 

Amendments 10, 71, 72 and 12 moved—
[Malcolm Chisholm]—and agreed to. 

Section 7—Variation of planning applications 
The Deputy Presiding Officer: Group 14 is on 

variation of applications. Amendment 118, in the 
name of Christine Grahame, is grouped with 
amendments 119 and 120. 

Christine Grahame: I hope that members will 
bear with me, as the issue is a bit technical and 
therefore a bit dry. Amendments 118 to 120 are 
about the situation in which an application has 
been granted consent but the developer seeks 
post-consent variation. As laid out in the bill, if a 
planning authority considers that a proposed 
variation is not substantial, the variation may 
proceed. 

I have concerns about the term “substantial”. For 
example, suppose that a community council and 
others object to a development proposal for 50 
houses on a site and that, as a result of that, the 
planning authority takes the view that 40 houses is 
the correct density. The developer starts to build 
the houses then goes into liquidation. Another 
developer takes over and says, “I can’t continue 
developing on this site. Forty houses is not worth 
my while. I want to make it 50.” The developer and 
the planning authority say that that is not a 
substantial variation and the application proceeds 
as varied. We must remember that the application 
is post-consent; 40 houses had been agreed to 
and now the number is 50. In those 
circumstances, the only right that the community 
would appear to have is to go to litigation. There is 
also an issue under the European convention on 
human rights, on the right to be heard. The 
community would not have the right to be heard. I 
am presuming, of course, that the community 
objects to the further 10 houses.  
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On amendment 120, whether the variation is 
substantial—that is the key to this issue—and 
whether the community considers that it is 
substantial should be determined by an 
independent arbiter. It should not just be up to the 
developer and the planning authority to agree to 
the variation. Furthermore, the third party—the 
community, as it would be in this example—should 
not have to resort to litigation, which is a long and 
expensive process. Under the second of the two 
new sections that amendment 120 would 
introduce, an independent arbiter, agreed between 
the parties, would be appointed simply to 
determine whether, in the circumstances, the 
variation was substantial. If the variation was not 
considered to be substantial, the application could 
proceed; if it was, a fresh application would have 
to be made. 

I move amendment 118. 

Dave Petrie: I almost found myself agreeing 
with Christine Grahame. My understanding is that 
it is all to do with the degree of variation. A minor 
variation should be permitted under the variation 
rules in planning, but a major variation should 
mean a resubmission. 

Johann Lamont: I hope to be helpful. 
Amendments 118 and 119 are contingent on 
amendment 120. However, amendment 120 is 
fundamentally flawed in that it is based on the 
mistaken premise that section 7 relates to 
variation of planning permission previously 
granted, when in fact it relates to variation of 
planning applications under consideration by the 
planning authority or the Scottish ministers. On 
that basis, I do not propose to examine the other 
problems with the detail of amendment 120 and 
simply recommend that it, and its associated 
amendments, be rejected. 

Christine Grahame: I am happy to be 
corrected, but section 7, on variation of planning 
applications, which will insert new section 32A into 
the 1997 act, says: 

“An application for planning permission … may, with the 
agreement of the planning authority, be varied after it is 
made.” 

That is the issue—“after it is made”. As for Mr 
Petrie’s contribution: yes, minor and major 
variations, but who decides? There may be a 
strong conflict with the community, which might 
say, “In your view, building 10 extra houses here 
may be minor, but in the circumstances the 
community considers that to be substantial.” The 
community might wish there to be a fresh 
application. I hope that I have answered the two 
issues raised. 

The Deputy Presiding Officer: The question is, 
that amendment 118 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division.  
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST

Aitken, Bill (Glasgow) (Con)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baker, Richard (North East Scotland) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
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Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  

17:30 
The Deputy Presiding Officer: The result of 

the division is: For 33, Against 58, Abstentions 1. 

Amendment 118 disagreed to. 

Amendment 24 moved—[Malcolm Chisholm]—
and agreed to. 

Amendments 119 and 120 not moved. 

Section 10—Pre-application consultation 

Amendments 25 and 26 moved—[Malcolm 
Chisholm]—and agreed to. 

The Deputy Presiding Officer: Group 15 is on 
pre-application consultation. Amendment 74, in 
the name of Donald Gorrie, is grouped with 
amendments 75 to 77 and 83. 

Donald Gorrie: I have four amendments to 
section 10. The first, amendment 74, is based on 
my idea that we make more progress with 
something when we get people involved and 
sitting around a table to discuss it. It is not so good 
to have partial meetings. Let us suppose that three 
groups of people are involved: the local 
community, the planning authority and the 
developer. If all three parties are brought together, 
that allows for more progress and everyone knows 
where everyone else stands.  

We all have experience of partial meetings, and 
they happen in the great wide world, too. People 
speaking at one meeting can give different views 

about some other meeting. A and B meet. Then B 
goes off to meet C and says that A is insisting on 
such-and-such, and that he told A such-and-such, 
each of which might be only partially true, if at all. 
The purpose of amendment 74 is to ensure that, 
with major developments, the developer calls at 
least one meeting between the planning authority, 
the local community representatives and himself, 
and that they thrash things out so that they at least 
all know where they all stand. Furthermore, they 
will have more chance of reaching a compromise. 
It is often aspects of a planning application that 
annoy people, rather than the whole thing. If those 
aspects are altered, the community might be able 
to live with the proposal reasonably well. 

My amendment 75 seeks to encourage 
developers to improve how they consult local 
communities. It suggests that they build up a track 
record of consultation. If it is a good track record, 
developers should get better treatment from the 
council. If it is a bad track record, the council will 
view them with more suspicion, and they will have 
to jump through more hoops to secure their next 
development and to satisfy the demand for 
consultation. The amendment tries to put pressure 
on developers to build up a good track record of 
consultation.  

My amendment 77 is along the same lines, to an 
extent. It refers to the current application, not to 
those in the past. It says that local community 
representatives can report on how well they think 
that the developer has carried out the consultation, 
on whether they have made any agreements with 
the developer and on whether there are any 
outstanding issues. It is not just a question of 
whether or not the developer has agreed with 
those representatives, but also of whether the 
developer has acted in a reasonable way in 
conducting the consultation. The planning 
authority would take account of the views of the 
local communities concerned about how well the 
developer was doing. Amendments 75 and 77 are 
an attempt to make developers consult seriously. 
There is a huge range of developers. We have all 
had experience of good developers who consult 
with communities in a constructive way and of bad 
developers who steamroll through and ignore the 
community, with the council not standing up to 
them properly. The final point about the 
amendment is that, if a proposed development is 
contrary to the plan and the council thinks that the 
consultation has been inadequate, the council may 
refuse to consider the application at all. In effect, 
the developer will be told to go away and do some 
more consultation in an attempt to sort the thing 
out. 

The amendments are designed to produce 
better consultation between developers and the 
local community and strengthen the arm of the 
local community. They go with the grain of the bill, 
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which makes great efforts to improve the pre-
consultation process. My amendments will 
improve the quality of that pre-consultation and I 
hope that people might think that that is worth 
supporting. 

I move amendment 74. 

Christine Grahame: We are sympathetic to 
Donald Gorrie’s amendments 74 and 75. We 
cannot support amendment 77, as it refers to “the 
attitude” of a prospective applicant. I do not know 
how we could, in reasonable terms, measure 
attitude. However, we are sympathetic to 
amendment 83. 

I should say that I have sent the official report 
staff the scribbled notes to amendment 76, rather 
than the notes that referred to the amendment that 
they asked about. I am just warning them that, if 
they think that this bill is difficult, I have not helped 
them. 

My amendment 76 is to do with redressing the 
balance of power. Developers are skilled and 
professional when they address consultation 
meetings. They put the show on the road and the 
community sits and has a presentation put to 
them. The community councillors who spoke to the 
Communities Committee made it plain that they 
find applications and planning procedures 
extremely complex. Many of them make 
themselves informed, but there is an imbalance. I 
cannot see the harm in having someone from the 
planning authority attend consultation meetings to 
address issues, clarify matters and throw some 
light on an issue if the developer is saying 
something that is not quite right. Otherwise, 
people in communities will feel that, when they 
attend consultation meetings, there is an 
imbalance and that the developer has the upper 
hand. My amendment would ensure that someone 
from the planning authority could be there to give 
them some guidance.  

Euan Robson: There is some merit in Donald 
Gorrie’s amendment 75. We all have experience 
of developers who are unco-operative and 
unhelpful. It is particularly important that there is 
early consultation that is genuine. Accordingly, it 
would be helpful if the ministers could explain what 
powers local authorities will have to ensure that 
there is some compliance with the requirements of 
consultation and why this amendment should not 
be agreed to. 

Dave Petrie: We consider Donald Gorrie’s 
amendment 74 to be excessive and believe that it 
would place unnecessary and extreme pressure 
on councils. With regard to his amendment 75, 
each application should be treated without 
prejudice and it would be unfair to do otherwise. 
Again, Christine Grahame’s amendment 76 is not 
absolutely necessary and would place undue 

pressure on busy planning authorities. There has 
been no consultation on Donald Gorrie’s 
amendment 77 and it is questionable whether 
community councils would have the resources to 
do what it suggests in any case. Donald Gorrie’s 
amendment 83 is unnecessary, since the 
legislation already does what the amendment 
seeks to do. 

Malcolm Chisholm: Donald Gorrie’s 
amendment 74 seeks the minimum requirement of 
a meeting between the prospective applicant, the 
planning authority and representatives of local 
community bodies as part of a pre-application 
consultation. It also seeks to define what 
constitutes a local community body. He lodged an 
identical amendment at stage 2. As we said then, 
the matter is one for subordinate legislation and 
guidance. If we try to address it in the bill, we risk 
introducing requirements that will be inappropriate 
to particular communities or developments. Also, if 
we try to define the interested local bodies in the 
bill, we risk excluding parties that have a relevant 
interest and we might end up with provisions that 
are vague and difficult to implement. I therefore 
recommend that amendment 74 be rejected. 

Donald Gorrie’s amendment 75 seeks to require 
the planning authority to consider the applicant’s 
past performance in consulting on planning 
applications before the authority decides who 
should be subject to pre-application consultation 
on a subsequent application. Again, the proposal 
was included in an amendment that Mr Gorrie 
moved at stage 2. As we said then, we believe 
that the planning authority’s power to demand 
additional pre-application consultation and the 
obligation on the authority to reject a planning 
application if the requirement for such consultation 
has not been met are sufficient to protect the local 
community’s interests. I therefore recommend that 
amendment 75 be rejected. 

Christine Grahame’s amendment 76 seeks to 
ensure that the planning authority is represented 
at all pre-application consultation meetings with 
the persons who are specified by the Executive in 
secondary legislation as requiring such 
consultation if those persons request such 
representation. It is an amended version of an 
amendment that was lodged but withdrawn by her 
at stage 2. I note that the latest version of the 
amendment attempts to limit the requirement, but 
the concerns that we voiced at stage 2 remain. 
Such representation might be appropriate at large 
meetings or meetings of particular significance, 
but it is not appropriate for the bill to state that the 
planning authority must attend every meeting that 
we specify in secondary legislation if their 
attendance is requested by the consultee, 
because that would tie up the planning authority’s 
resources unduly. 
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Christine Grahame: Will the minister issue 
guidance on best practice on consultation? In the 
circumstances, will he make any 
recommendations? 

Malcolm Chisholm: We will issue 
comprehensive guidance in the planning advice 
note on community engagement, which we have 
taken incredibly seriously in the past few months. 
It is a shame that, this afternoon, we have had 
little opportunity to note that work, which has been 
going on behind the scenes. Meetings have been 
held throughout Scotland to engage communities 
in how they can be more meaningfully involved in 
the planning process. There will certainly be 
guidance on the issue that concerns Christine 
Grahame and on the many other aspects of 
genuine community engagement that are at the 
heart of the bill. 

When an application has been submitted with its 
accompanying report on the pre-application 
consultation, members of the public will have the 
chance to see to what extent the proposals and 
the report reflect their views. If the documents fail 
to reflect the public’s views and do not give a 
reasonable explanation, it will be open to 
concerned groups or individuals to object, and I 
presume that they will do so vociferously. I 
therefore recommend that amendment 76 be 
rejected. 

Donald Gorrie’s amendment 77 is the same as 
one that he moved at stage 2, when it was 
rejected by the committee. As we said then, there 
will be nothing to prevent community bodies or 
individuals from making their views about pre-
application consultation and the resulting 
proposals known to the planning authority. Indeed, 
it is important that pre-application consultation is 
not seen as replacing the publicity and 
consultation on the application itself. Public 
involvement will not stop with the pre-application 
consultation. I see no need for a statutory 
provision in that regard and I recommend that 
amendment 77 be rejected. 

Donald Gorrie’s amendment 83 would allow a 
planning authority to decline to determine an 
application for a major development that is 
significantly contrary to the development plan if the 
pre-application consultation does not identify a 
suitable justification for the departure from the 
plan. It is a slightly amended version of an 
amendment that was lodged at stage 2. As we 
said then, the proposal would move the planning 
authority’s consideration of a case from the 
application phase to the pre-application phase. 
That would undermine the consideration of 
planning applications, during which the 
development plan and all the other material 
considerations will be brought to bear in 
determining the application. 

The point of the pre-application consultation is 
not to judge the case, but to bring to the fore and 
perhaps deal with the potential concerns that 
surround the project. It is our stated intention to 
have pre-application consultations and pre-
determination hearings on proposals for major 
developments that are significantly contrary to the 
development plan. Planning authorities will be 
required to report on how their decisions on such 
cases were reached and the applications will be 
subject to notification to ministers. That should 
allow sufficient scrutiny and consideration of any 
grounds for departing significantly from the 
development plan. I therefore recommend that 
amendment 83 be rejected. 

17:45 
Donald Gorrie: I am unconvinced by the 

minister’s and other’s arguments. To have a three-
cornered meeting of those who are concerned—
the developer, the community and the planning 
people—would be a useful way forward in pre-
application discussions. The fact that we do not 
have community councils everywhere means that 
we must have other ways of identifying community 
bodies, but it is not beyond the wit of man to do 
that. 

We do not do enough to encourage community 
councils. Recently, a consultative paper was 
issued to community councils about their future. 
The first sentence of it said, “By the way, we’re not 
giving you any more powers anyway.” Many 
people in the building do not believe in local 
democracy, but they jolly well should and we 
should shake them up until they do. Having the 
proposed meetings would help the situation. 

The idea that it is in some way immoral to take 
into account a developer’s behaviour in consulting 
on the present development proposal and 
previous proposals and that purely the bricks and 
mortar of a development should be considered is 
wrong. We must consider the issue as a whole. A 
developer’s conduct towards the community is 
relevant and should be taken into account. It is 
reasonable to insist that the council take account 
of the developer’s history of consultation and that 
the community can comment on a current 
application. If an application is clearly off beam in 
terms of the development plan and no consultation 
has shown why it should be accepted, the council 
should be able to reject it without going into a 
great debate. 

Supporting and strengthening the community is 
a good idea. I wish that a few more people in the 
building believed in communities and local 
democracy. 

The Presiding Officer (Mr George Reid): The 
question is, that amendment 74 be agreed to. Are 
we agreed? 
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Members: No.

The Presiding Officer: There will be a division.
FOR

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (Ind)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Swinburne, John (Central Scotland) (SSCUP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  

McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Adam, Brian (Aberdeen North) (SNP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

The Presiding Officer: The result of the division 
is: For 18, Against 78, Abstentions 24. 

Amendment 74 disagreed to. 

Amendment 75 moved—[Donald Gorrie]. 

The Presiding Officer: The question is, that 
amendment 75 be agreed to. Are we agreed? 

Members: No.

The Presiding Officer: There will be a division.
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FOR

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (Ind)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  

McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Adam, Brian (Aberdeen North) (SNP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

The Presiding Officer: The result of the division 
is: For 17, Against 78, Abstentions 25. 

Amendment 75 disagreed to. 

The Presiding Officer: Amendment 76 is in the 
name of Christine Grahame. 

Christine Grahame: In the light of what the 
minister said in response to my intervention, I will 
not move the amendment. 

Amendment 76 not moved. 

Amendment 77 moved—[Donald Gorrie]. 

The Presiding Officer: The question is, that 
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amendment 77 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  

Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  
Swinburne, John (Central Scotland) (SSCUP) 

The Presiding Officer: The result of the division 
is: For 15, Against 100, Abstentions 2. 

Amendment 77 disagreed to. 

The Presiding Officer: We have 9 minutes in 
hand but, after consulting business managers, I 
propose not to continue to the next grouping. I 
propose shortly to take a motion without notice to 
bring decision time forward. 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 4, No. 34 Session 2  

Meeting of the Parliament 

Thursday 16 November 2006

Note: (DT) signifies a decision taken at Decision Time. 

Planning etc. (Scotland) Bill - Stage 3: The Parliament resumed 
consideration of the Bill at Stage 3. 

The following amendments were agreed to (without division): 27, 28, 29, 30, 
31, 13, 32, 33, 87, 14 and 15. 

The following amendments were disagreed to (by division)— 

121 (For 35, Against 74, Abstentions 1) 
79 (For 36, Against 76, Abstentions 1) 
80 (For 35, Against 77, Abstentions 1) 
83 (For 35, Against 75, Abstentions 1) 
84 (For 35, Against 77, Abstentions 1) 
123 (For 45, Against 74, Abstentions 1) 
124 (For 29, Against 78, Abstentions 7) 
125 (For 35, Against 77, Abstentions 2) 
127 (For 29, Against 76, Abstentions 7) 
126 (For 34, Against 78, Abstentions 2) 
85 (For 14, Against 95, Abstentions 1) 
129 (For 35, Against 77, Abstentions 1) 
130 (For 33, Against 76, Abstentions 1) 
131 (For 36, Against 77, Abstentions 1) 
132 (For 37, Against 77, Abstentions 1) 
133 (For 36, Against 75, Abstentions 1) 
142 (For 37, Against 70, Abstentions 1) 
144 (For 37, Against 72, Abstentions 1) 
146 (For 17, Against 94, Abstentions 3) 
147 (For 38, Against 73, Abstentions 2) 

Amendment 136 was moved and, with the agreement of the Parliament, 
withdrawn. 

The following amendments were not moved: 128, 134, 135, 137, 138, 139, 
141, 140, 143 and 145. 

Planning etc. (Scotland) Bill - Stage 3: The Parliament resumed 
consideration of the Bill at Stage 3. 
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Scottish Parliament 
Thursday 16 November 2006 

[THE PRESIDING OFFICER opened the meeting at 
09:15] 

Planning etc (Scotland) Bill: 
Stage 3 

Resumed debate. 

The Presiding Officer (Mr George Reid): Good 
morning. We pick up where we left off yesterday. 
Members should refer to the bill as amended at 
stage 2—SP bill 51A; the marshalled list; a 
supplement to the marshalled list, which contains 
four manuscript amendments; and the agreed 
groupings of amendments that I have selected for 
debate. 

The division bell will sound and proceedings will 
be suspended for five minutes for the first division 
this morning. The period of voting for the first 
division will be 30 seconds. Thereafter, I will allow 
a voting period of one minute for the first division 
after a debate, and 30 seconds for all other 
divisions. 

Section 11—Public availability of information 
as to how planning applications have been 

dealt with 

The Presiding Officer: We have reached group 
16. Amendment 121, in the name of Alex Neil, is 
grouped with amendments 27 and 28. 

Alex Neil (Central Scotland) (SNP): 
Amendment 121 would close a loophole in the 
law, whereby all advice given by officials to 
councillors on a planning committee is on record 
but additional evidence that is submitted orally at 
the planning meeting is not recorded. 

In a recent case in South Lanarkshire, additional 
oral evidence that had been provided at the 
planning meeting could not be used in an appeal 
to the minister against the planning committee’s 
decision, because there was no record of it. At 
least two of the statutory consultees challenged 
the veracity of the oral advice that was given at the 
meeting, which included an alleged statement of 
their position. However, because there was no 
record of the advice, they could not submit their 
challenge to be considered by the minister as part 
of the formal review procedure. 

When I lodged a similar amendment at stage 2, 
the Deputy Minister for Communities said that we 
must be careful not to overload the planning 
register with every detail of every planning 
application, however big or small. I have great 
sympathy with that position. However, in 

substantive planning applications that the planning 
committee considers, additional oral evidence or 
information that is presented at committee 
meetings should be a matter of public record—just 
as meetings of the Scottish Parliament are on 
record—so that there can be no dispute about 
what was said, either at the late stages of the 
planning process or at an appeal. Amendment 121 
sets out a narrow definition of the additional 
information that would be required in the planning 
register and in the public domain. The approach is 
essential. 

Stewart Stevenson (Banff and Buchan) 
(SNP): In the interests of effective recording of 
oral contributions and cost-effective delivery of a 
record, would it be sufficient to make a tape 
recording of the meeting, which could be referred 
to? 

Alex Neil: Yes. Amendment 121 is drafted to 
allow local authorities to keep 
“an electronic or written record of any oral evidence or 
advice provided”. 

How the record was made would be a matter for 
the local authority. It would probably be cheaper to 
record meetings electronically. My proposal would 
address the minister’s concerns at stage 2 that the 
cost of keeping a record would be excessive, 
because it would cost next to nothing to put a tape 
recorder at the front of the room and record 
everything that was said at the meeting. If there 
was a dispute about or a need to check what was 
said, the record would be available to all 
participants. 

Currently, additional oral information or advice 
offered at a planning meeting is not subject to 
scrutiny or challenge, because it is not recorded. 
By recording the oral evidence, we would 
strengthen the arm of everyone involved in the 
planning process, because a dispute about what 
was said could be resolved without recourse to the 
courts. Amendment 121 is sensible—as members 
would expect of an amendment that I lodged—and 
would provide a cost-effective way of improving 
and enhancing the democracy and transparency 
of the planning process. 

I move amendment 121. 

The Deputy Minister for Communities 
(Johann Lamont): Amendment 121 would require 
an electronic or written record of oral evidence or 
advice given in planning authority proceedings on 
every planning application to be kept on the 
register. Although the amendment reins in the 
requirement for a verbatim record that Alex Neil 
proposed at stage 2, it is not clear what range of 
oral evidence or advice would be included in the 
record or in what circumstances. 
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Section 11 will allow us to specify in subordinate 
legislation that a report on each planning 
application be kept on the planning register. Each 
report will include a description of the proposal, 
reference to relevant development plan policies, 
the issues raised by consultees and objectors, the 
planning authority’s decision, any conditions and 
the reasons for the decision. The aim is to improve 
transparency by having a clear and accessible 
explanation of the decision on every planning 
application. 

As I said at stage 2, although it would be 
possible to press for more and more detail on 
every application, a balance needs to be struck 
between producing a reasonable amount of 
information on each case and adding undue 
burdens on planning authorities. Our proposals 
strike that balance. Individuals who want to pursue 
concerns about particular cases have powerful 
tools at their disposal under the Freedom of 
Information (Scotland) Act 2002, which allows 
people to obtain more information from local 
authorities, including minutes of committee 
meetings. Therefore, I recommend that the 
Parliament reject amendment 121. 

Amendments 27 and 28 relate to planning 
legislation that we commenced earlier this year to 
apply the planning acts to the Crown. As I 
explained yesterday in relation to related 
amendments 23 to 26 and 29 to 31, in bringing 
planning controls to bear on the Crown new 
provisions were needed to accommodate the 
Crown’s particular responsibilities. Amendments 
27 and 28 relate to the inclusion of relevant 
information on planning registers and information 
on lists of applications. I ask members to support 
them. 

Dave Petrie (Highlands and Islands) (Con): I 
can see where Alex Neil is coming from, but the 
approach in amendment 121 would be impractical, 
not just because of the cost and difficulty of 
providing a good record of noisy meetings but 
because amendment 121 would apply to all 
planning meetings and therefore not just to 
“substantive” applications as he suggested. A 
case might be made for keeping a record of 
meetings at which controversial applications are 
discussed, but a record should not be kept in 
every case. 

Alex Neil: At stage 2, the minister told the 
Communities Committee that all issues raised by 
consultees and objectors should be included in the 
planning register, as she said again today. 
However, it is not possible to meet that 
requirement if there is no record of what the 
consultees and objectors say at the planning 
meeting. The requirement can be met only if oral 
information and evidence given at the meeting is 
recorded. 

How can we have freedom of information if the 
information is not there to begin with? It goes 
without saying that an FOI request is redundant if 
there is no record of what was said at the meeting. 

Dave Petrie’s comment about cost was 
nonsense. There is a verbatim record of every full 
council meeting in the country—sometimes that is 
unfortunate. Meetings are recorded electronically 
and sometimes in writing. Every meeting of the 
Parliament is recorded. The logic of the Tory and 
Labour position is that the committees in the 
Parliament should issue only their minutes and we 
should not have a verbatim record of what is said. 
Why is having a verbatim record right and good 
enough for the committees of this Parliament but 
not right and good enough for planning 
committees when they take crucial decisions?  

If the bill is to have credibility, it must extend the 
democratic rights of consultees and objectors. My 
simple, cost-effective, easy-to-understand 
amendment would do that. I beg members to 
reject the advice of the minister and the civil 
servants who wrote her speech. 

The Presiding Officer: The question is, that 
amendment 121 be agreed to. Are we agreed? 

Members: No.  

The Presiding Officer: There will be a division. 

As this is the first vote, I suspend the meeting for 
five minutes while the division bell is rung. 

09:25 
Meeting suspended. 

09:30 
On resuming— 

The Presiding Officer: We will now proceed 
with the division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
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Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST

Aitken, Bill (Glasgow) (Con)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  

Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  

The Presiding Officer: The result of the division 
is: For 35, Against 74, Abstentions 1. 

Amendment 121 disagreed to. 

Amendment 27 moved—[Johann Lamont]—and 
agreed to. 

Section 12—Keeping and publication of lists of 
applications 

Amendment 28 moved—[Johann Lamont]—and 
agreed to. 

Before section 13 

The Presiding Officer: Group 17 is on 
determination of applications—public health and 
sustainable development. Amendment 79, in the 
name of Donald Gorrie, is grouped with 
amendments 80, 84 and 155. 

Donald Gorrie (Central Scotland) (LD): My two 
amendments in this group are on very different 
subjects. Amendment 79 is intended to make it 
absolutely clear in the bill that health is a relevant 
issue in planning applications. The minister 
claimed at stage 2 that that was already clear, but 
my experience of being a member of the 
Communities Committee—before I got pit oot of 
it—tells me that it is not clear. People who try to 
oppose masts and suchlike on health grounds are 
told that health is not a relevant planning issue. It 
is important to make it clear in the bill that the 
health of individuals and general public health are 
relevant issues and material considerations. They 
would not determine whether planning permission 
was granted, but they are relevant when a 
planning authority is dealing with an application. 
We should err on the safe side when there is a 
question of health. It is better to duplicate 
something that already exists somewhere else 
than to have any doubt about whether health 
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issues are relevant. I hope that the minister and 
Parliament accept that point of view. 

Amendment 80 makes two points relating to 
energy conservation and microrenewable energy 
systems. It would provide that applications to 
improve energy conservation or to install 
microrenewables, such as little wheels, windmills 
or sun lights, in existing buildings would be 
assumed to be approved unless there was a 
strong argument against them on environmental 
grounds. There might be some places where a 
particular development would cause harm, but the 
assumption should be in favour of the application. 

The second and larger issue is that, unless it 
can be demonstrated that a new building will have 
good standards of energy conservation and make 
good use of microrenewables, the application 
should be refused. When it comes to energy 
issues, our standard of housebuilding is 
lamentable compared with standards in almost the 
whole of Europe. We really must improve our 
building standards, for housing and for all other 
buildings. Amendment 80 is an effort to do that. 

Other members have different proposals with 
similar aims, but it would be worth while to use 
planning as a tool in the contest to improve the 
quality of our buildings. That should be attractive 
to the Government, because it would improve 
things without costing the Government any money. 
Surely that must be a good argument. 

I move amendment 79. 

Christine Grahame (South of Scotland) 
(SNP): I agree with Donald Gorrie: health should 
be a material consideration in the granting of 
planning permission. That is why I lodged 
amendment 84. 

I could give several pertinent examples. If 
someone is building a house extension, the work 
might go on for a considerable time and building 
materials, debris and noise might affect the 
neighbourhood. There might be a spot 
development. An existing development might have 
a small piece of land that gets built on. People 
might have been living in the area for a long time, 
and the health aspects will be very important. 

I know of a development in Edinburgh in which a 
house will be demolished and flats will be erected 
on the site. Along with the demolition, there will be 
dust and noise. When such applications come in, 
people should be able to object. Conditions should 
be attached to the applications regarding activities 
on the site. 

On a larger scale, the days of people having 
large pylons at the bottom of their gardens are, 
thankfully, past, but issues remain to do with 
telecommunications masts. 

Given all the possible situations, I cannot see 
why the minister is resistant to the ideas in 
amendment 84. We will discuss good neighbour 
agreements when we discuss later sections of the 
bill, but such agreements are not enforceable. If 
conditions relating to health were attached to 
planning applications, they could be enforced and 
neighbours would have a remedy other than the 
courts. 

Patrick Harvie (Glasgow) (Green): It is 
welcome that we have amendments on public 
health as well as on sustainable development. We 
can all think of specific developments in our 
communities, towns and cities that have an impact 
on health. It seems bizarre that health issues are 
not regarded as central when decisions are made 
on whether such developments should go ahead. 

That is not to say that a development with a 
health impact should never go ahead. This is not 
about being anti-development; it is about 
acknowledging that there will be health impacts 
and that they must be taken into account. Whether 
we are talking about a specific development such 
as a road or a runway where there are concrete 
health concerns, or more generally about a loss of 
open space with a wider impact on the 
environment, we have to acknowledge the impact 
on people’s health. Therefore, it is good to see the 
amendments in the group. 

Donald Gorrie was quite right to suggest that in 
Scotland we are still putting up the built equivalent 
of gas-guzzling four-by-fours. We should not allow 
that; we should make it clear that buildings will get 
planning permission only after every possible step 
has been taken to reduce their energy 
consumption, whether through efficiency 
measures or through the use of microgeneration. 

My amendment 155 is another attempt to 
introduce a sustainable development hook to 
development management. I tried to do that at 
stage 2 with a slightly stronger version. I hope that 
the Executive parties and other parties across the 
spectrum—all of which seem to have stronger 
rhetoric on sustainable development week after 
week—will be able to support my amendment. 

The Presiding Officer: We must finish our 
discussion on this group of amendments by 9.46, 
so I will not be able to allow contributions from 
everyone who wants to speak. We will have the 
briefest of contributions from Fiona Hyslop and 
Sarah Boyack. 

Fiona Hyslop (Lothians) (SNP): The minister 
will know that I have concerns about building on 
brownfield sites and particularly about demolition 
processes. I support amendment 84; public health 
must be a consideration. Demolition is not a 
prescribed process. Councils have concerns about 
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that, and the Scottish Environment Protection 
Agency has concerns about particular substances. 

The minister addressed some of those points 
when we discussed an amendment that I lodged 
at stage 2. However, I have since written to her to 
ask why the concerns that she acknowledged are 
not dealt with adequately by the bill. Amendment 
84 would allow us broad scope to consider public 
health when we consider planning. If we are 
building on brownfield sites and, during demolition, 
it is found that asbestos has been used—as has 
happened in my constituency—people must be 
protected. I urge the minister to give amendment 
84 due consideration. 

Sarah Boyack (Edinburgh Central) (Lab): I 
sympathise with what Donald Gorrie is trying to 
do, but I am not convinced that amendment 80 is 
drafted in a way that will achieve his objectives. 

If ministers are going to encourage us not to 
accept amendment 80, will they tell us what they 
are doing about planning guidance, building 
standards and the review of permitted 
development? What action will they take to 
encourage local authorities to improve their 
enforcement of energy efficiency measures? That 
is a big issue. As I say, I am not convinced that the 
wording of Donald Gorrie’s amendment 80 will 
deliver opportunities for energy efficiency and 
microgeneration, but those are clearly issues that 
ministers are thinking about. I would like to know 
how fast they are moving. 

Will energy efficiency standards be raised and 
will microgeneration be made standard? I know 
that such changes have been suggested in the 
draft consultation on Scottish planning policy 6. 
Will the minister tell us where he is going with 
that? Will the guidance be boosted for its final 
version? 

The Minister for Communities (Malcolm 
Chisholm): No one would dispute the importance 
of health or public health. As we said at stage 2 in 
relation to amendments such as these, existing 
legislation already ensures that all material 
considerations are taken into account when 
planning applications are determined. Those 
considerations would include health issues, where 
relevant. 

It would not be appropriate to single out specific 
issues in legislation, particularly when they are 
often addressed by control regimes outwith 
planning. The Executive already includes, in its 
planning policy statements and advice, guidance 
on how the planning system should deal with 
health concerns in relation to certain 
developments. 

I understand that there may be an impression 
among some MSPs and members of the public 
that planning legislation prevents planning 

authorities from treating health as a material 
planning consideration. I want to make it 
absolutely clear that that is not the case. Health 
considerations are often likely to be controlled by 
legislation other than planning legislation. There 
may be specific controls on pollution, for example, 
or more general duties in relation to environmental 
health, such as statutory nuisances or health and 
safety legislation. Matters that are addressed by 
other statutory controls can still be material 
considerations in planning applications. Therefore, 
I recommend that amendment 79 be rejected. 

Amendment 80 would enshrine in legislation the 
promotion of energy efficiency and 
microgeneration in new buildings as a material 
consideration. Donald Gorrie lodged a similar 
amendment without success at stage 2. That was 
not because the issues are unimportant—they are 
vital—but because there are better ways of 
promoting energy efficiency and microgeneration. 
In any case, existing legislation already ensures 
that all material considerations are taken into 
account when determining planning applications. 

Richard Lochhead (Moray) (SNP): Will the 
minister take an intervention? 

Malcolm Chisholm: I do not think that I have 
time. 

The Presiding Officer: I am afraid that you do 
not. 

Malcolm Chisholm: The Executive is strongly 
committed to the promotion of sustainable 
development and we are taking forward work in a 
range of areas. Sarah Boyack invited me to talk in 
detail about those areas; I do not have time to do 
so, but I must mention some of them briefly. 

Scottish planning policy 6 on planning and 
renewable energy has a key recommendation on 
renewables energy equipment and reducing 
carbon dioxide emissions by a fixed percentage. 
We are keen that that recommendation be as 
strong as possible. 

Starting in April, there will also be new building 
standards—another issue to which Sarah Boyack 
referred. Those standards will have a significant 
effect on CO2 emissions from new buildings. 
Permitted development rights are being consulted 
on. I have made it clear that I am positive about 
that and we want to act on it in relation to 
renewable energy as quickly as possible. There 
will be a wider raft of energy and environmental 
efficiency measures to ensure that the principles 
behind amendment 80 are more appropriately 
integrated into the relevant processes. Therefore, I 
recommend that amendment 80 be rejected as 
well. 

Amendment 84 would require planning 
authorities to consider attaching appropriate 
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conditions in relation to health. That raises some 
of the issues that I have mentioned about 
specifying in planning legislation the handling of 
certain topics. In many circumstances, those 
topics are dealt with under other legislation. As I 
have said, the Executive already includes, in its 
planning policy statements and advice, guidance 
on how the planning system should deal with 
health concerns in relation to certain 
developments. Therefore, I recommend that 
amendment 84 be rejected. 

I turn finally to amendment 155. We are strongly 
committed to the promotion of sustainable 
development, which is why we introduced it in 
relation to development plans and the national 
planning framework. However, I do not think that 
amendment 155 is the best way to encourage a 
more sustainable approach. It would carry a risk of 
great uncertainty and delay and would greatly 
increase the scope for legal challenge. We have 
always said that development plans, in which all 
relevant issues are considered in the round, are 
the best place to consider sustainable 
development, and applications are determined in 
accordance with them. Moreover, when 
applications for developments are not in 
development plans, they will be subject to much 
greater scrutiny as a result of our reforms. 

In summary, we support all the objectives 
outlined in the group, but we do not think that the 
amendments are the way to deliver them. 

09:45 
Donald Gorrie: The argument that health 

should not be mentioned in planning because it is 
dealt with in various other regimes is pathetic. 
Health can be included along with planning. At the 
moment there is uncertainty; we should remove 
that by including health quite clearly in the bill. I 
know that all ministers are told by officials never to 
accept that anything should be on the face of the 
bill, but they are wrong. 

The various amendments try to deal with 
sustainable development. At the moment, the 
system is not working. We are building pathetically 
bad houses, and some councils are against taking 
energy conservation measures, although some 
are going further than the Executive is prepared to 
go. We need to accept that the system is not 
working and try to improve it. To stand up and say, 
“We disapprove of all these amendments and will 
go with the present system, which is not working,” 
is not a tenable position. I will press my 
amendments. 

The Presiding Officer: The question is, that 
amendment 79 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Iain (North East Fife) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
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Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  

The Presiding Officer: The result of the division 
is: For 36, Against 76, Abstentions 1. 

Amendment 79 disagreed to. 

Amendment 80 moved—[Donald Gorrie]. 

The Presiding Officer: The question is, that 
amendment 80 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  

Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
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Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  

The Presiding Officer: The result of the division 
is: For 35, Against 77, Abstentions 1. 

Amendment 80 disagreed to. 

Section 14—Additional grounds for declining 
to determine application for planning 

permission

Amendments 29 to 31 moved—[Johann 
Lamont]—and agreed to. 

Amendment 83 moved—[Donald Gorrie]. 

The Presiding Officer: The question is, that 
amendment 83 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  

Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
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McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  

The Presiding Officer: The result of the division 
is: For 35, Against 75, Abstentions 1. 

Amendment 83 disagreed to. 

After section 14 

Amendment 84 moved—[Christine Grahame]. 

The Presiding Officer: The question is, that 
amendment 84 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  

McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  

 

620



29411  16 NOVEMBER 2006  29412 

Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  

The Presiding Officer: The result of the division 
is: For 35, Against 77, Abstentions 1. 

Amendment 84 disagreed to. 

Section 15—Manner in which applications for 
planning permission are dealt with etc 

The Presiding Officer: Group 18 is on 
community right of notification and third-party 
rights of appeal. Amendment 123, in the name of 
Jackie Baillie, is grouped with amendments 124, 
127, 128, 85, 129 to 135, 157 and 158. I draw 
members’ attention to the pre-emption information 
that is shown on the groupings. 

Jackie Baillie (Dumbarton) (Lab): Unusually, I 
will start by telling the chamber what amendment 
123 is not. I do so because there is an enormous 
amount of mince—[Laughter.] I am sorry; I did not 
mean to say “mince”. There is an enormous 
amount of misinformation in the ether. This is not 
the third-party right of appeal by the back door. If 
members do not believe me, they should consider 
the comments of RSPB Scotland on our 
amendment: 

“This process would not introduce a third party right of 
appeal regime. While this is not our preferred solution to 
the problems inherent in the planning system it offers a 
constructive way forward with minimal inconvenience to the 
development industry.” 

To label community right of notification as a form 
of TPRA is to deliberately misunderstand our 
proposals. Community right of notification is not 
anti-development and it is not anti-business. I 
come from an economic development background 
and I do not want to stifle development. It is about 
transparency, fairness, and involving communities 
in a strategic way where their input will be valuable 
and appropriate. It is about ensuring that we have 
the best possible planning system. We have a 

once-in-a-generation opportunity to ensure that 
the planning system is fit for purpose for 
developers and communities. 

Amendment 123 is a joint effort from me, Sarah 
Boyack and Pauline McNeill. It has been 
developed during the past year and it reflects 
soundings that were taken from a variety of people 
such as planners, senior lawyers, members of the 
Faculty of Advocates and communities 
themselves. We applaud the Executive’s intention 
to give communities the opportunity to participate 
at the very start of the planning process. That is 
entirely sensible, but we also want to give 
communities a say before consent is given. 

A community right of notification mirrors the 
requirement that is placed on local authorities to 
notify ministers of planning applications that merit 
call-in. That is not new, nor is it rocket science. We 
are working with the grain of what already exists in 
legislation. The criteria for notification by a local 
authority are already set out in regulations under 
the Town and Country Planning (Scotland) Act 
1997. The Executive indicated its intention to 
expand the criteria to include all local authority 
interest cases, major and local developments that 
are significantly contrary to the development plan, 
and developments that require an environmental 
impact assessment. That is all welcome. 

Our proposal would have minimal additional 
cost, as local authorities are already required to 
notify Scottish ministers. The Executive anticipates 
that more notifications will come from local 
authorities as a result of the expanded criteria, 
rising from 350—the current figure—to 800. So, 
again, we are working with the grain of Executive 
legislation. 

The procedure would be relatively simple. First, 
a body would have to be registered as a 
community body. Our amendment clearly sets out 
that criterion for registration and gives ministers 
enabling powers to make regulations in that 
regard. In order to trigger a community right of 
notification, a community body would be expected 
to have objected to the planning application in the 
first place and, within seven days, the local 
authority would have to notify the community body 
of its intention to grant permission. Within 14 days, 
the community body would have to get back to the 
local authority with its views on whether the 
application should be called in. 

One organisation has suggested that we would 
be adding at least seven weeks to the process, 
and that—horror of horrors—the minister would 
have a period of 28 days in which to consider the 
matter, which could be extended. The last time 
that I counted, seven and 14 made 21—that is 
three weeks, not seven weeks—and the minister 
currently has 28 days in which he can consider 
matters, which period he can extend under 
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existing legislation. We are not, therefore, 
proposing anything different. Let us keep things in 
proportion. 

I want to make two points in closing. 

The Presiding Officer: Very briefly. 

Jackie Baillie: Our proposed approach is 
proportionate. It would not create a third-party right 
of appeal or cause unnecessary delays, but it 
would deliver certainty for communities, for local 
authorities and—above all—for developers. 

I move amendment 123. 

The Presiding Officer: I am sorry to hurry 
members along, but I must get everybody in. 
Speeches from now on will be three minutes at 
maximum. 

Euan Robson (Roxburgh and Berwickshire) 
(LD): Amendments 124 and 127 seek to place in 
the bill the concessions that were helpfully made 
by the minister at stage 2. Those were that certain 
local authority interest cases and significant 
departures from the development plan would, 
henceforth, have to be notified to Scottish 
ministers. At stage 2, the minister said that 
“planning authorities will be required to notify other 
applications, including certain local authority interest cases” 

and that, 
“as soon as possible after the Planning etc (Scotland) Bill is 
passed … a new notification direction … will require all 
significant departures from development plans to be 
notified, irrespective of the scale of local objection.”—
[Official Report, Communities Committee, 13 September 
2006; c 3928-9.] 

It is important that those two requirements are 
placed in the bill to increase public confidence, 
because those two areas of public concern 
generate most of the calls for a third-party right of 
appeal. The automatic notification procedure is 
quicker than the appeals process and thus meets 
one of the bill’s key objectives of speeding up 
decision making. My amendments are designed to 
cover those two areas but still to allow ministers to 
set out in regulations the parameters of both 
requirements. For example, it should not be 
necessary to require local authorities to notify all 
interest cases, such as the siting of a mobile 
classroom. 

I recognise the effort that Jackie Baillie and her 
colleagues have put into the construction of 
amendment 123. It has the attraction of 
community involvement. Perhaps the additional 
power and responsibility might even stimulate a 
welcome growth in the number of community 
councils, as there are still places where there are 
none. However, I consider the amendment to be, 
ultimately, flawed. Say, for example, that an 
elected community council accepts a planning 
application but a recognised community body does 

not. Are we to prefer the view of an unelected 
body to that of an elected body from the same 
community? In any event, as notification will be 
automatic in particular areas of concern such as 
local authority interest cases and departures from 
the development plan, as well as being more swift 
than the process that is set out in amendment 123, 
are there enough grounds for concern to add that 
new process to the bill? 

The weight of evidence that the Communities 
Committee received was against the creation of 
even a limited third-party right of appeal, and the 
democratic process should take account of that. 
With the enhanced notification procedure that I 
have described and the ethos of participation and 
involvement of communities in development plans, 
I do not believe that we need new appeal rights 
that could suggest that we envisage the failure of 
the provisions in the bill even before it is passed. 

10:00 
Ms Rosemary Byrne (South of Scotland) 

(Sol): I lodged amendment 126 on behalf of 
Friends of the Earth Scotland. The amendment, 
which is supported by RSPB Scotland and 
Scottish Environment LINK, aims to redress the 
balance in the bill. I do not agree with the minister 
that the weight of evidence does not support the 
creation of a third-party right of appeal. On the 
contrary, communities are very much in favour of 
TPRA, and I feel that they have been badly let 
down. 

Amendment 126 would remove developers’ 
existing rights of appeal so that there would be 
parity with communities. Why should our 
communities not have parity? The existing system 
is untenable, as it gives additional rights to a group 
that needs them least. Given the new 
opportunities that the bill creates for developers to 
participate in the preparation of development plans 
and to consult communities, their right of appeal is 
no longer necessary. 

If amendment 126 was agreed to, developers 
would have to take community consultation and 
development plan preparation seriously, because 
they could no longer use the appeals system as a 
fall-back to gain planning permission. A level 
playing field between developers and communities 
would be created once and for all. Developers 
would no longer get a second bite at the cherry or 
have the means to place pressure on councils. 

The measure that amendment 126 proposes 
would be easier to introduce and less costly than a 
third-party right of appeal. Scottish taxpayers 
currently meet the bulk of the cost of appeals, 
paying for both inquiry reports and council staff’s 
time. That money would be better spent on 
delivering the new community consultation 
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measures in the bill than on giving developers a 
second chance to subvert the decisions of 
democratically elected local councils. 

Too often, developers have used and abused 
their right of appeal to wear down the resolve of 
communities while also creating uncertainty. That, 
in part, has led to calls for TPRA. By so vigorously 
opposing TPRA, developers have highlighted why 
their own position is untenable and unfair, and 
they should now face the consequences. 
Developers will no longer be able to intimidate 
councils into granting planning permission by 
using the threat of a costly and time-consuming 
inquiry. 

Communities may believe the minister when he 
says that they did not substantially indicate that 
they wanted TPRA. However, I do not agree with 
him. Amendment 126 would not give communities 
TPRA—which would be my favoured option—but it 
would redress the balance, and I ask members to 
support it. 

Donald Gorrie: Amendment 85 makes it clear 
that there should be a limited third-party right of 
appeal. I am not saying that the bill is so flawed 
that we need additional protection. Nevertheless, 
however good any system is, things will go 
through it in the wrong way and will need attention, 
so there must be a last line of defence. I suggest 
that there should be a limited third-party right of 
appeal with three conditions attached to it. 

First, the appeal must be triggered by a genuine 
community body such as the community council or 
an equivalent body. It could not be just a few 
nimbies who had submitted written objections to a 
planning application; there would have to be 
genuine community strength in the view that the 
application should be defeated and that there 
should be an appeal. 

Secondly, the grounds of the appeal would be 
limited to two, the first of which would be the 
council being a major player in the development 
and standing to benefit from it. It would be wrong 
for councils to be judges in their own case without 
there being any appeals process. That would fly in 
the face of natural justice and open government, 
and it would shake people’s confidence in the 
people who are in government. 

The second ground of appeal would be that a 
major application was contrary to the development 
plan. A lot of the bill says how important the 
development plan will be. That is fine. However, 
surely, if the plan is so important, the bill should 
say that anyone who submitted an application 
against the plan would have to overcome an 
additional hurdle in the possibility of an appeal by 
the local community. 

The right of appeal that I propose is very 
restricted. The claim by Executive spokespeople 

that the majority of those who were consulted 
were against the creation of a third-party right of 
appeal is contrary to the information that I have 
been given. The figure of 80 per cent of 
respondents being in favour of a third-party right of 
appeal has been quoted, although I have not 
personally read all the responses and counted 
them up. The public are strongly in favour of a 
third-party right of appeal. Many organisations 
have been arguing for it for years, and it is 
important to the public’s belief in the democratic 
legitimacy of the planning process that there is a 
limited right of appeal. I hope that other members 
will see it in that way. 

Patrick Harvie: I understand why some people 
would respond to the Executive’s unwillingness to 
consider TPRA by seeking to remove the 
developer’s right of appeal, but I do not support 
that approach. Mistakes will always be made, and 
that is why there should be an appeals system, 
because people will feel the need, quite 
legitimately, to complain about those mistakes and 
to appeal against wrong decisions that have been 
made. Removing the developer’s appeal also 
seems to accord with the implication that all 
developers are bad people who want to abuse 
their power. Some do, but not all do, and 
punishing all developers by removing the 
developers’ appeal is the wrong solution to the 
problem. 

Jackie Baillie began by saying that community 
notification is not TPRA, which is quite true. That 
is why I do not think that community notification is 
of much value. I do not think that community 
notification would remove the injustice and 
unfairness that exist if there are appeals on one 
side but not on the other. 

We have debated several different solutions, 
and I have lodged an amendment that proposes 
another variant of TPRA. Amendment 129 goes 
along with the Executive’s argument that TPRA 
would remove unfairness but that it is impractical 
and would cause problems in the system. 
Amendment 129 says that TPRA would kick in if, 
and only if, development plans are out of date. If 
the Executive gets its way with the bill and if we 
get development plans that are kept up to date, as 
the Executive expects to happen, it will get its way 
on TPRA. However, if that does not work, and if 
development plans are not kept up to date, that is 
a promise not kept—a promise broken. In those 
circumstances, there is a case for addressing the 
unfairness by introducing third-party appeals. 

I am sympathetic to any and all variants that we 
can come up with to provide a solution. I will even 
support amendment 123, in the name of Jackie 
Baillie, because it is better than nothing, if only a 
little better than nothing. However, I hope that, if 
amendment 123 falls, members on the Labour 

 

623



29417  16 NOVEMBER 2006  29418 

back benches and Liberal Democrat members, 
whose own party policy is in favour of TPRA, will 
accept that the injustice in the system should not 
be allowed to continue and will support 
amendment 129. 

Ms Sandra White (Glasgow) (SNP): I rise to 
speak to amendment 130 and to move 
amendment 130. In fact, I shall move all my 
amendments. 

The Deputy Presiding Officer (Murray Tosh): 
You do not move your amendments at this stage. 
You simply speak to them. 

Ms White: I shall speak to amendments 130, 
131 and 132. I specifically lodged three separate 
amendments to enable each to be taken on its 
own merits, and I remind members that only 
persons and communities that had originally made 
representations against consent for planning 
permission would be able to make an appeal. 

Amendment 130 is on the environmental impact 
assessment—a simple condition in planning but 
one that, if ignored, can have devastating effects 
on a community. Amendment 131 is on land that 
the authority owns or has interest in. That is 
perceived by communities to be one of the most 
contentious issues, because they can see a 
complete conflict of interests with local authorities. 
Although local authorities may engage with 
communities, they have the right to go against 
their wishes, which can be a contentious issue 
with communities and the public at large. 
Amendment 132 is on strategic and local 
development plans, which are another highly 
contentious issue; I am sure that members’ 
postbags must be full of issues raised by the 
communities that they represent throughout 
Scotland. Communities are asked to take part, 
sometimes for many years, in local development 
plans, only to discover at the end of the 
consultation process—we have seen this with 
hospital consultations, too—that a development is 
pushed upon them against their wishes. That 
cannot be right. 

I remind members that my amendments are for 
a limited third-party right of appeal. I remind the 
Executive that 86 per cent of the respondents to 
its consultation supported some form of third-party 
right of appeal. I welcome early consultation—I am 
sure that communities, too, will welcome it—and 
the scrutiny of planning permission, which is 
included in the bill, but communities still will not 
have the right of appeal if a bad decision is made. 

I will pick up on some of the issues that have 
been raised. It cannot be fair that communities do 
not have the right of appeal. Authorities can 
consult to death if they wish to do so, but there 
must be an end point, and communities do not 
have that end point. The third-party right of appeal 

is not anti-development, nor is it against economic 
growth. The third-party right of appeal would 
enhance the planning process and ensure that 
communities were brought in, not just at the 
beginning of the process but at the very end. I ask 
members to consider all three of my amendments 
seriously, on their individual merits, when I move 
them. I urge members to support some form of 
appeal in order to give communities the support 
that they deserve and to ensure that they are 
heard and listened to. That is only fair and just. 

Dennis Canavan (Falkirk West) (Ind): Eighty-
six per cent of respondents to the Executive’s 
consultation supported the principle of a third-party 
right of appeal. I was one of that 86 per cent. The 
Executive, on the other hand, is apparently taking 
the side of big business developers, instead of 
siding with the overwhelming majority of the 
people. I find that rather strange, particularly when 
the Labour party frequently declares that it 
supports the interests of the many, rather than the 
interests of the privileged few. 

I support the amendments that have been 
lodged by Donald Gorrie, Patrick Harvie and 
Sandra White, but it seems highly unlikely that the 
Executive will support any of those amendments, 
so amendment 133 is a compromise. It would 
leave open the possibility of a third-party right of 
appeal being introduced through secondary 
legislation at a later stage. 

I do not believe in a third-party right of appeal for 
every Tom, Dick and Harry, and I do not believe 
that we should pander to nimbyism, but in certain 
circumstances a third-party right of appeal can be 
justified. For example, if a community council is 
against a proposed development in the area that it 
covers, it should have a right of appeal to the 
Executive. Jackie Baillie’s amendment 123 
proposes something similar, although, as I 
understand from her remarks, it falls short of a 
third-party right of appeal. I hope that amendment 
123 is agreed to, but if it is not I ask the Parliament 
to support my amendment 133. 

Let us see how the legislation works out in 
practice. Let us see whether the consultation 
procedures that are proposed in the bill are 
adequate. If they are not, instead of having to wait, 
possibly for years, for new primary legislation to be 
introduced, a third-party right of appeal could be 
speedily introduced by secondary legislation, and 
the exact circumstances in which that third-party 
right of appeal could be exercised would be 
defined in that secondary legislation. I therefore 
ask the Parliament to support amendment 133. 

The Deputy Presiding Officer: A lot of 
members want to speak, so I shall limit speeches 
to two minutes. 

Sarah Boyack: It is a great pity that the Scottish 
Executive will not accept the proposals that Jackie 
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Baillie, Pauline McNeill and I have made to extend 
the community right of notification. It is in line with 
the partnership agreement, which commits us to 
improving planning rights for communities. 

I welcome the emphasis on up-front 
consultation. It is what I was trained to do as a 
town planner 20 years ago, so members must 
excuse me if I do not see it as an innovation. I see 
the benefits of developers consulting communities 
early. It leads to better proposals that are more in 
tune with what communities need and what is in 
the local development plans. It also provides the 
opportunity for better proposals and leads, at the 
end of the day, to more happy communities. 
However, it is not the full story because not 
everyone engages enthusiastically in that process. 

We need better checks and balances in the 
system. In drafting amendment 123, we used and 
extended the Executive’s notification procedures. 
It is not TPRA; Patrick Harvie was right to 
emphasise that. We are looking at communities, 
not individuals. Our proposal is not about 
automatically adding a year to every application if 
just one person is not happy. It is about the right 
for the communities concerned to be listened to 
before final consent is issued and before the 
developers’ contracts and legal commitments kick 
in. I do not see what developers have to fear from 
our proposal, the process for which would involve 
a marginal amount of extra time for a much better 
outcome. 

Euan Robson made a specific point about 
development plans. If the Executive wants us to 
move to a culture in which there are not just more 
development plans but leaner, less specific and 
less comprehensive development plans, I predict 
that more questions will arise in the future about 
what such plans mean in practice. More 
communities will be unhappy with local authorities’ 
interpretations, and the Executive’s notification 
procedure will leave that final judgment with the 
local authority and exclude communities. 

Historic Scotland will still have the right to call for 
a review by the Scottish Executive, but 
communities will not. We will all still get hundreds 
of letters from people who are unhappy. The 
process that is proposed by the bill is neither 
transparent nor effective. Jackie Baillie’s proposal 
would be a better way in which to deliver 
community planning rights, so I hope that 
members will support amendment 123. 

10:15 
Christine Grahame: We all know that many 

communities feel disfranchised by the planning 
system. The SNP fully supports robust up-front 
consultation and more involvement with 
communities, but that does not completely 

displace the need for a third-party right of appeal 
as a last resort. Indeed, such a right would act as 
a good deterrent for mischievous planning 
authorities or developers who breach the intended 
robustness of up-front consultation at the start of 
the process. 

I commend Sandra White for her tenacity in 
following the issue through. I look forward to the 
Liberal Democrats supporting her amendments, 
because a third-party right of appeal is their party 
policy. 

Karen Whitefield (Airdrie and Shotts) (Lab) 
rose— 

Christine Grahame: I am sorry, but I do not 
have time. I have only two minutes. 

I commend Jackie Baillie. As she knows, I 
mischievously moved a similar amendment that 
she had lodged at stage 2. As Patrick Harvie said, 
Jackie Baillie’s amendment 123 is better than 
nothing, but only just. She said that her proposal 
might not be the preferred option of those who 
want TPRA, but I hope that enough members will 
vote to allow amendment 123 to go through. 

I am sympathetic towards Rosemary Byrne’s 
amendment 128, but Patrick Harvie said it all 
when he said that developers are not all bad. 
Rosemary Byrne’s solution, as I understand it, is 
too draconian. 

We will support Euan Robson’s amendments 
127 and 124, Patrick Harvie’s amendment 129 
and Dennis Canavan’s amendment 133, which are 
all well intentioned. The number of amendments 
indicates the level and strength of support in the 
Parliament for some form of third-party right of 
appeal. 

Pauline McNeill (Glasgow Kelvin) (Lab): 
Overall, the bill is a good one. It promises to 
address issues in the planning system that 
frustrate businesses, commerce and communities, 
which all have frustrations with the system. 
However, the bill does not fully address the issues 
of fair balance of representation between 
applicants and those who are affected by 
development—the people in local communities. 

The community right of notification is both fair 
and simple and will help to provide balance. 
Nothing in the bill allows any objectors or 
community groups to challenge any decision. 
However, developers and applicants have the right 
of appeal and the right of judicial review, because 
they are the ones who usually have the resources 
to do it. Communities that want to use judicial 
review do not tend to have sufficient resources, 
even though they might have good grounds to do 
so. 

The community right of notification is a modest 
proposal. I point out to Euan Robson that it is a 
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trigger to notify ministers to let them consider 
whether the decision needs to be examined again. 
I do not know that it really matters who triggers the 
process, but the right would exist. It would be the 
only part of the planning system in which 
community bodies would have a trigger to enable 
Scottish ministers to examine the issues. That 
would restore the balance of fairness. 

In some cases, there are arguments over the 
development plan and how it is interpreted. The 
plan is the basis of the system. Planning 
authorities will tend to interpret the development 
plan in their own favour, and they will be judge and 
jury. The problem is that communities see local 
authorities as having an interest in building 
development. The question whether two-storey or 
four-storey buildings are built matters to 
communities, and of course the applicant has a 
vested interest in the buildings being higher. 
Communities also have an interest if 100 extra 
cars are being brought into their community. 
Therefore, it is vital that we provide a mechanism 
for communities to trigger the process. 

Even if the Executive had conceded that 
community objectors would be advised of 
outcomes when it is already looking at 
applications, that would have been symbolic of the 
place that was given to MSPs and objectors in the 
system. That concession would have been helpful. 
I urge members to support amendment 123. 

Mr Andrew Arbuckle (Mid Scotland and Fife) 
(LD): The various amendments that have been 
lodged are legacies of the current adversarial 
planning system. As a local councillor, I have 
railed against the lack of democracy in the current 
system when an appeal lands in the hands of a 
Scottish Executive reporter. 

Euan Robson pointed to the difficulties with 
Jackie Baillie’s amendment 123, but he did not 
comment on the potential burgeoning of nimby 
community bodies. I reckon that three or four 
applications on the agenda for a recent Fife 
Council planning meeting could fall into the scope 
of amendment 123. That is one meeting in one 
planning area. An issue that has not been 
mentioned so far, although I hope that it comes up 
in this afternoon’s debate, is the general lack of 
qualified planners throughout the country. I do not 
know how many such applications would emerge if 
the new requirement of prior consultation were to 
operate well. Perhaps they will end altogether. 

We are putting a lot of faith in the new system of 
prior consultation. As such, I have a degree of 
sympathy with Dennis Canavan’s amendment 
133, which would mean that if the new system 
does not work properly we would at least have a 
mechanism by which we could come back and re-
examine it. 

Karen Whitefield: I appreciate Jackie Baillie’s 
long-standing interest in the issue. However, in my 
opinion, amendment 123 fails to recognise the 
significant cultural and procedural changes that 
the bill will make to the planning process, in 
particular through the requirement to put 
community engagement at the heart of the 
process. 

Amendment 123 would destroy the balance that 
the bill creates between community involvement in 
the development plan process and a swifter and 
more transparent decision-making process. Given 
that we are restricting the scope of appeals, it 
would seem rather strange to introduce a further 
layer of bureaucracy that would delay the process 
and give communities no meaningful engagement. 

Amendment 85, in the name of Mr Gorrie, 
represents the reintroduction of yet another 
amendment that was defeated overwhelmingly in 
the committee at stage 2. The argument that held 
sway then, which was that the amendment would 
not ensure that we had a definition of a truly 
representative body, still stands. 

The amendments in the name of Sandra White 
and amendment 129, in the name of Patrick 
Harvie, attempt to introduce a limited third-party 
right of appeal—as does amendment 133, in the 
name of Dennis Canavan, in a wider way. 

I say to Patrick Harvie that in this Parliament we 
do not legislate for legislation to fail; we legislate to 
have legislation that will work. Introducing 
amendments on the basis that the legislation 
might not work seems ludicrous to me. The effect 
of all those amendments would be to increase 
confrontation, cause delay and uncertainty and 
require central decision making. That is not the 
type of planning system that I want and it is 
certainly not the type of planning system that my 
constituents deserve. In the past, people in the 
poorest communities have often faced the worst 
planning decisions. 

Today is an opportunity for the Scottish National 
Party to come clean. What is its position on the 
third-party right of appeal? It is up to the SNP to 
decide whether it will side with Jim Mather and 
support Scotland’s business community or 
whether it will consign Scotland to being an 
economic basket case. 

Dave Petrie: The Conservatives are 
sympathetic to all TPRA issues. It is vital that the 
views of all organisations are acknowledged and 
listened to during the planning process—indeed, 
that is the aim of the new planning process. 
However, our concerns lie with the obvious conflict 
between TPRA and the aims and objectives of 
what is supposed to be a fast-track 
comprehensive planning system. 
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I have sympathy with amendment 123. I have 
discussed the matter with Jackie Baillie and I see 
where she is coming from, but I share Euan 
Robson’s concerns. There is the risk of rogue 
community bodies upsetting the apple cart. I will 
support amendment 127, in the name of Euan 
Robson, and consequential amendment 124. 

Susan Deacon (Edinburgh East and 
Musselburgh) (Lab): We must be clear that no 
amount of end-stage process will give this country 
the planning system that it needs and deserves. In 
the many years of debate leading up to the bill, a 
disproportionate amount of time and emphasis has 
been placed on end-stage appeal rights. It would 
be a travesty if, in the implementation and delivery 
of the change that flows from the bill, a 
disproportionate amount of time and energy were 
again spent on end-stage process. 

A third-party right of appeal—or indeed a 
community right of notification—will address 
neither the anger and frustration felt by 
communities at the planning system nor the 
current system’s shortcomings. However, it will 
inevitably delay decisions on vital social and 
economic developments, add to processes and 
lead to more end-stage disputes. I say to the 
members who have moved these amendments 
that their proposals raise enormous issues of 
interpretation, definition and practicality that it will 
take time to resolve. 

Critically, these proposals will divert attention 
and energy from getting things right at the front 
end. We need to concentrate more on—and hear 
much more from the Executive about—how we 
can make a reality of the culture change that is 
needed at the beginning of the process to ensure 
that all local authorities, including those that might 
need to be dragged kicking and screaming to the 
table, will engage meaningfully with communities. 

I also want to hear the Executive’s proposals on 
building capacity and support for communities at a 
local level. Let me be clear: although many of us 
will vote against these amendments today, we are 
every bit as passionate about ensuring that in 
future community views and interests are reflected 
better in law and in practice. 

I urge colleagues to reject the amendments and 
to work towards a planning system that works from 
the beginning and does not add delay and 
disputes at the end. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I acknowledge the level of interest in this 
area of the bill, although I am perhaps 
disappointed that so much of people’s time and 
energy has been spent on it. 

The bill’s key aims are to modernise the 
planning system to make it open and transparent; 
and to allow communities to have, from the outset, 

a say in shaping their areas, in the development 
planning process and in individual applications. 
However, I share other members’ fears that if we 
indicate to our communities that there is a 
mechanism that they can use at the end of the 
process, they will simply not engage at that very 
early stage. 

I understand that members feel passionately 
about their amendments and I admit that they 
might have had a point if the planning system 
were to remain as it is. However, that is not the 
case. The system will be much improved and will 
allow communities to take part in and engage with 
the whole process. 

Throughout the bill’s passage, we have said that 
its proposals require a culture change on the part 
of professionals and community groups, including 
some of the umbrella groups that have been 
pushing for these amendments. I hope that we will 
give the bill our full backing and ask colleagues to 
reject all the amendments in this group. 

John Home Robertson (East Lothian) (Lab): 
Proposed subsection (13) that amendment 123 
seeks to insert into section 43 of the 1997 act 
defines the community bodies that would be able 
to trigger the notification and appeal mechanism 
that has been suggested by some of my 
colleagues. It says that such bodies would have to 
be “formally constituted”; would have to 
“consist solely of members who … reside … and are 
entitled to vote” 

in a particular postcode area; and would have to 
“have at least 12 members”. 

As any national pressure group could constitute 
itself in ways that could fit those criteria by 
organising its membership on a postcode basis, 
this proposal could act as a device for serial 
objections and obstruction by such pressure 
groups, regardless of the interests of local 
communities. Dennis Canavan mentioned the 
problem of nimbyism and I fear that this device 
could be used by others with an obstructive 
agenda. 

Amendment 123 would, in effect, create a 
licence for obstructing necessary and desirable 
developments. There should be no place for such 
obstructionism in the new, open and democratic 
planning framework that the Executive has 
proposed and which the Communities Committee 
has overwhelmingly supported. 

Mr Kenneth Macintosh (Eastwood) (Lab): 
However sympathetic we might feel to the 
principle of TPRA, all of us will be aware of the 
practical difficulties of introducing full third-party 
right of appeal and the strengths and flaws of the 
amendments in this group—including amendment 
123, for which I have particular sympathy. 
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However, if the minister and the Executive 
cannot accept any of these amendments, what 
reassurance can she give to the many individuals 
and communities that we represent that this new 
planning system will give them equal—or, at least, 
fair—access to that system? Can she reassure 
communities and individuals that they can feel 
confident that their views will be heard throughout 
the planning and appeals process? Moreover, 
what reassurance can she give to ensure that 
these communities do not feel outgunned, 
outnumbered and outmanoeuvred by developers 
and others, as happens so often at the moment? 

10:30 
Tricia Marwick: I say to Cathie Craigie, who 

regretted the amount of time that has been spent 
on discussing community issues such as TPRA, 
that this is a democracy and we have a right to talk 
about these matters.

The amendments in the name of Sandra White, 
which seek to introduce a very limited third-party 
right of appeal, are sensible. With the bill, the 
Executive is expecting communities to make a 
leap of faith, undergo a culture change and simply 
accept that the new system will somehow make 
everything all right. If the minister is right, the 
consultation with communities will work effectively. 

However, Sandra White’s proposal seeks to deal 
with situations in which, for example, a local 
development plan that has been agreed in the 
consultation process is simply overturned for a 
particular planning application. Surely, in such 
circumstances, a community has the right to 
appeal. After all, it has engaged in the consultation 
at the beginning of the process; if its views are 
then set aside by the planning authority, it has a 
perfect right to be heard. 

Amendments 130, 131 and 132 seek to 
introduce a very limited third-party right of appeal 
and I ask members to support them. 

Helen Eadie (Dunfermline East) (Lab): I 
support amendment 123 not only as a previous 
member of Fife Council’s planning committee and 
as a member of the Parliament’s Public Petitions 
Committee but on the basis of the Executive’s own 
analysis of rights of appeal in planning, which said 
that, even with the exclusion of responses from 
campaigners—postcards and so on—59 per cent 
of respondents supported TPRA. 

However, with amendment 123, Jackie Baillie 
seeks the introduction of a community right of 
notification, which is a fundamentally different 
matter. The proposal is particularly good for 
communities in Scotland, because we need to 
realise that this is an issue of trust. The Parliament 
should build up and maintain that trust. If we do 

not support the amendment, we will be in real 
difficulties. 

Johann Lamont: This debate is serious and 
important and anyone who is under the illusion 
that this idea has simply popped up at the last 
minute—as I think I heard someone say on the 
radio this morning—has not engaged in the kind of 
discussions and conversations that I have had, 
particularly on the issues that Jackie Baillie, Sarah 
Boyack and Pauline McNeill have raised. 
Everyone in the debate has acknowledged the 
huge challenges that we face and the major 
concerns that have been raised. 

It has been argued that the system does not 
strike the right balance between the applicant and 
the community that is affected by the application 
and that, therefore, some mechanism should be 
available at the end of the process. However, I 
contend that the bill, which has been shaped by 
the Communities Committee, brings together a 
strong package that strikes the balance that we 
are all seeking between the rights of applicants, 
developers and those who want to create the 
infrastructure that we want in our communities, 
and the rights of those communities. Dennis 
Canavan says that, with the bill, we are standing 
with big business; I am standing with the Scottish 
Trades Union Congress on this matter and I am 
happy to do so. 

We want all developers and planning authorities 
to recognise that their actions impact on local 
people. The bill is designed to help them to face 
up to that reality and to engage consistently 
across Scotland. That is why our proposals focus 
on securing meaningful community engagement at 
the front end of the process both in development 
planning and in early engagement in applications, 
with rigorous enforcement of any decisions that 
are taken. That view was reinforced at stage 2. 
We believe that planning authorities should focus 
their available resources on where they will make 
a difference. Indeed, as we said time and again 
yesterday, we recognise that our democratically 
elected local authorities must take responsibility 
for ensuring that their decisions are taken openly 
and accountably and in the interests of the areas 
that they represent. 

All the amendments in this group should be 
considered in that light. We believe that the 
proposals in amendment 123, for a community 
right of notification, and in amendments 129 to 
133, for a third-party right of appeal, would 
significantly disrupt that critical balance for no real 
benefit. Our view is that the introduction of 
additional procedures and complexity at the end of 
the process would not improve the quality of 
decision making but would add to the delay and 
uncertainty that we want to tackle. In addition, it 
would undermine the democratic role of local 
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authorities and would fail to give communities 
social and environmental justice. As we have said 
before, it would reward strong communities and 
punish weak ones. 

Amendment 123, in the name of my colleague 
Jackie Baillie, proposes the introduction of a 
community right of notification procedure, which 
some people support as a compromise to ease the 
debate on appeal rights. However, the proposal 
presents difficulties. First, it would introduce more 
formal procedures and more delay into the 
planning system. Under the system that we 
propose in the bill, the key controversial cases will 
be notified to ministers. For those cases, the 
community right of notification procedure would 
not be relevant and would not give community 
bodies any meaningful extra input into the system. 

The proposed procedure would make a 
difference in cases in which a community 
disagreed with the local authority’s judgment that 
an application need not be notified. In those 
circumstances, no one can tell me that we would 
not be opening up the opportunity for a huge 
range of applications to be notified on the ground 
that communities thought that notification was 
deserved. There would be no one to mediate or to 
make a judgment on such matters at local level. 
The procedure would come in when a local 
authority was not to be trusted on the notification 
responsibilities with which it had been charged 
and it would mean that the role of elected local 
authorities in taking reasoned judgments on behalf 
of their communities would be significantly 
undermined. All the evidence suggests that local 
authorities are almost overcautious and that they 
notify when they think that a proposed 
development qualifies for notification. 

Secondly, the proposed procedure would reduce 
the incentive for communities, developers or local 
authorities to engage seriously in the early stage 
of the process. We know that some bodies are not 
keen on such engagement. Under amendment 
123, a community body, without having to prove 
that it represented a significant body of opinion, 
could simply take the decision out of the local 
authority’s hands and allow the minister to judge 
whether the decision should be made at the 
centre. Our aim is to reduce the procedural 
complexity and delay that plague the current 
system, and to challenge people to engage at an 
early stage. Amendment 123 does not achieve 
either of those aims, nor does it assist the process 
of modernisation of the system, so I urge Jackie 
Baillie to seek to withdraw it. 

Amendments 130, 131 and 132, in the name of 
Sandra White, together with amendment 129, in 
the name of Patrick Harvie, seek to introduce into 
the planning system a form of third-party right of 
appeal. Amendment 133, in the name of Dennis 

Canavan, seeks to introduce a slightly more open 
form of third-party right of appeal. Those 
amendments are unnecessary and unwelcome. 

Dennis Canavan almost hit the nail on the head 
when he said that we do not want to provide a 
charter that would allow every nimby in the country 
to get support, but the problem is how we define 
what a nimby is. From where I am sitting, it 
sometimes seems that people’s attitude is, “I am 
not a nimby, but everyone who disagrees with me 
is.” We must confront that challenge when we 
address the planning process. 

It is understandable that at both stage 1 and 
stage 2 the Communities Committee rejected the 
arguments in favour of third-party right of appeal. 
The Executive has carefully considered the 
arguments for and against its introduction. 
Although we recognise the depth of feeling that 
exists, we do not think that TPRA is the way 
forward. 

I am baffled by the sudden appearance of 
amendments from Rosemary Byrne at such a late 
stage. She has popped up at the last minute to 
discuss an issue that the rest of us have engaged 
with fully. She wants to leave appeal rights exactly 
as they are, which is absurd. No one agrees that 
that is desirable. We have always said that a 
crucial part of restoring trust in the planning 
system is to ensure that, as far as possible, 
appeals are limited to reviews of the original 
decision so that applicants cannot introduce 
material that should have been available to the 
planning authority and the local community. We 
want to prevent people from abusing the first-party 
right of appeal but, for some bizarre reason, 
Rosemary Byrne wants to stop us. 

On amendment 85, people can already make 
their case to us about why they think that an 
application should be called in by ministers. We 
have already taken into account the issues that 
amendment 85 seeks to address. It would simply 
duplicate and complicate existing provisions. 

With the leave of the Presiding Officer, I want to 
make an important point about amendments 124 
and 127, in the name of Euan Robson. We 
understand that some members want to enhance 
some of the ministerial notification requirements 
by including them in the bill. That is the intention 
behind amendments 124 and 127. However, they 
would oblige ministers to call in all planning 
applications that involved development proposals 
that were contrary to the development plan or in 
which the planning authority had some interest. I 
know that that is not the intention of Euan Robson 
and other members who have an interest in the 
issue. Decision making would be centralised not 
just for a small number of contentious 
development plans but for a host of minor and 
inoffensive proposals. That would cut across 
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everything that members said yesterday about the 
role of local authorities and local democracy. Many 
more applications would be called in by ministers. 

However, we acknowledge Euan Robson’s 
concerns and understand why some people are 
worried about the way in which some planning 
applications are handled. We have already made 
clear our commitment to enhancing the scrutiny of 
local authority interest developments and 
departures from development plans. Planning 
authorities must carry out a range of 
developments in the exercise of their duties. In 
addition, they own significant amounts of land, 
which might sometimes be needed for new 
development. It is essential that councils respect 
the formal process and the inherent fairness of the 
planning system and that they treat any proposal 
in which they have an interest openly and in the 
same way that they would treat any other 
proposal. 

On 13 September, I said to the Communities 
Committee: 

“planning authorities will be required to notify other 
applications, including certain local authority interest 
cases”.—[Official Report, Communities Committee, 13 
September 2006; c 3928.] 

I confirm that planning authorities’ requirement to 
notify will go beyond the existing categories of 
notifiable applications. As I said at the time, that 
requirement will be backed up by the full force of 
the law. 

Development plans are central to shaping future 
development in all our areas, so it is reasonable 
and, indeed, essential to expect that planning 
decisions will be taken in accordance with those 
plans. However, sometimes departures from them 
are necessary and it is vital that they are 
scrutinised carefully. 

Our policy and proposals are clear. When a local 
authority intends to permit an application in which 
it has an interest, but that application either 
constitutes a significant departure from the 
development plan or faces a substantial body of 
objections, the authority must first notify Scottish 
ministers, who will consider whether to call it in. I 
believe that what we are suggesting will meet the 
demands of Euan Robson and will avoid the 
dangers that the amendments unintentionally 
present. We are committed to scrutiny in those 
circumstances, which is far more proportionate 
than the suggestion that ministers should call in 
every application that met the proposed criteria. I 
urge Euan Robson not to move amendments 124 
and 127. 

In summary, it is fundamental to the success of 
the planning modernisation package that we retain 
the focus on ensuring that local authorities, local 
communities and applicants work together from 

the outset to achieve sustainable outcomes. We 
do not want to let anyone off the hook in the early 
stages of the process. The challenge of meeting 
the participation standards is written into the 
process. Developers will not get away with ticking 
a box. 

I urge members to recognise that the balance of 
the package of measures that the bill offers, which 
has been shaped by the committee, will give 
comfort and support to local communities in 
shaping their environments and to local authorities 
in exercising their crucial role. It will also provide 
the opportunity for the planning system to deliver 
the economic development and transformation of 
our communities that we all wish to see. 

The Deputy Presiding Officer: I realised the 
significance of the point that the minister was 
making, but I suspect that we will need to make up 
time later on. 

I said that I would give Jackie Baillie three 
minutes, so I will honour that. 

Jackie Baillie: Thank you, Presiding Officer. I 
will try to take less than that. 

The debate has been both passionate and 
disappointing. Many of the points that have been 
made have been based on a perception of what 
amendment 123 seeks to do, rather than on what 
it is actually trying to do. I am genuinely 
disappointed that some colleagues have not taken 
the time to examine the detail of my proposal. 

I want to deal with the different views that have 
been expressed, beginning with those of Euan 
Robson, Dave Petrie and John Home Robertson. I 
say to Euan Robson that of course there will be 
different views. That is the beauty of working in 
communities. There were different views when we 
had two-tier local authorities. Applications are 
already sent to ministers for a 360º view and we 
think that they can continue to cope with that. 

I say to both Euan Robson and John Home 
Robertson that we seek to allow ministers to set 
the criteria under which community bodies will be 
registered with their local authority each year. We 
think that it is important to recognise local 
knowledge and to prevent the formation of the 
nimby groups to which Andrew Arbuckle 
referred—I am sure that he meant to suggest not 
that his community is made up of groups of 
nimbys, but that people have genuine and serious 
concerns about planning matters. We recognise 
that there may be difficulties, which is why we 
have sought to give ministers enabling powers to 
set out criteria for the community bodies that will 
be recognised. 

I say to Karen Whitefield that there will be no 
restriction on the developer’s right of appeal, 
except that the timescale will be reduced from six 
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months to three months. We understand why the 
Executive has gone for that approach and we do 
not demur from it. In our proposal, we have gone 
with the grain of the Executive’s approach, both as 
regards the criteria for notification and the process 
that would otherwise be followed. 

I say to Susan Deacon that I acknowledge her 
passion and her commitment to her community. 
As a member of the committee that considered the 
petition from Musselburgh racecourse, I know just 
how difficult some of the issues are when there is 
a clear local authority interest. Such a proposal 
would fall to be considered under a community 
right of notification. 

I will talk briefly about what happens now and 
illustrate that with the example of a local 
supermarket development on what is probably the 
prime amenity site in my town. As it is a local 
authority interest case, the decision to call it in 
should have been relatively quick, but it took 700 
letters from some very articulate people for that to 
happen. For the Executive to have to respond to 
700 letters is not a good use of its time. Also, it 
leaves less articulate communities without a voice. 

Our procedure is simpler and transparent. It is 
not a question of trust, as Scottish ministers 
already overrule local authorities’ decisions 
through the notification procedure. Our approach 
is fair and proportionate. It gives rights to 
communities, not only at the start of the process 
but throughout it. It will deliver certainty for 
communities, local authorities, and—above all—
developers. 

The Deputy Presiding Officer: I infer from what 
you said, Ms Baillie, that you are pressing the 
amendment. 

Jackie Baillie: I am indeed. 

10:45 
The Deputy Presiding Officer: The question is, 

that amendment 123 be agreed to. Are we 
agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Eadie, Helen (Dunfermline East) (Lab)  

Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
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Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 45, Against 74, Abstentions 1. 

Amendment 123 disagreed to. 

Section 16—Local developments: schemes of 
delegation 

The Deputy Presiding Officer: Group 19 is on 
procedure in relation to appeals or reviews. 
Amendment 13, in the name of the minister, is 
grouped with amendments 32 and 33. 

Malcolm Chisholm: Amendment 13 is a 
technical drafting change to ensure consistency 
with other provisions in the bill. It clarifies the 
relationship between proposed new section 
43A(11) and proposed new section 43B in the 
principal act and brings the wording into line with 
equivalent provisions relating to appeals in section 
18 of the bill. 

The thrust of our proposals for handling appeals 
and local reviews has always been that 
procedures should focus on a review of the 
original decision rather than on fresh, full 
consideration of the proposal. That means that, 

apart from exceptional circumstances, new 
matters should not be introduced, nor new 
information provided that was not put before the 
authority when the original determination took 
place.  

Amendment 13 underlines the fact that 
proposed new section 43B applies to the 
regulations in which the form of and procedures 
for local reviews will be set out— that apart from 
the general entitlement to have regard to the 
development plan and to other material 
considerations, a party to a review should not 
raise a new issue unless it was impossible to do 
so beforehand or exceptional circumstances 
apply.  

Amendment 32 will ensure that regulations 
covering the review of decisions that are taken 
under schemes of delegation provide planning 
authorities with a level of discretion as to how the 
review, or any stage of it, is carried out. That is 
consistent with our approach that local issues 
should be considered locally. It will enable 
planning authorities to determine the 
circumstances in which, for example, they may 
wish to take oral evidence or additional written 
evidence. Although the focus should be on the 
efficient review of a case, it is important that 
planning authorities have discretion within the 
framework of the regulations to apply the 
procedures that they consider fit the 
circumstances of each case. Amendment 32 will 
enable regulations to be made under which 
discretion can be conferred on planning 
authorities. 

Finally, amendment 33 is a general provision to 
ensure that regulations that are to be made setting 
out the procedure for appeals under the legislation 
may confer discretion on ministers or on reporters 
over the manner in which appeals should be 
handled. That is of key importance in ensuring that 
our proposals for reforming the planning appeal 
system ensure that the procedures become less 
adversarial but no less robust. I ask the chamber 
to support the three amendments in the group. 

I move amendment 13. 

Amendment 13 agreed to. 

Amendment 32 moved—[Malcolm Chisholm]—
and agreed to. 

Section 17—Call in of applications by Scottish 
Ministers

The Deputy Presiding Officer: Does Euan 
Robson wish to move amendment 124? 

Euan Robson: In light of the minister’s view that 
there is a risk that amendment 124 is defective, I 
will not move it. 

Amendment 124 moved—[Tricia Marwick]. 
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The Deputy Presiding Officer: The question is, 
that amendment 124 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  

Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  

The Deputy Presiding Officer: The result of 
the division is: For 29, Against 78, Abstentions 7. 

Amendment 124 disagreed to. 

The Deputy Presiding Officer: Does Pauline 
McNeill wish to move amendment 125? 

Pauline McNeill: No. 

Amendment 125 moved—[Christine Grahame]. 
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The Deputy Presiding Officer: The question is, 
that amendment 125 be agreed to. Are we 
agreed? 

Members: No.  
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  

Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  
Gorrie, Donald (Central Scotland) (LD) 

The Deputy Presiding Officer: The result of 
the division is: For 35, Against 77, Abstentions 2. 

Amendment 125 disagreed to. 

The Deputy Presiding Officer: Does Euan 
Robson wish to move amendment 127? 

Euan Robson: No. 

Amendment 127 moved—[Christine Grahame]. 

The Deputy Presiding Officer: The question is, 
that amendment 127 be agreed to. Are we 
agreed? 

Members: No.  
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The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  

Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green) 

The Deputy Presiding Officer: The result of 
the division is: For 29, Against 76, Abstentions 7. 

Amendment 127 disagreed to. 

The Deputy Presiding Officer: Does Pauline 
McNeill wish to move amendment 126? 

Pauline McNeill: No. 

Amendment 126 moved—[Christine Grahame]. 

The Deputy Presiding Officer: The question is, 
that amendment 126 be agreed to. Are we 
agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
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FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  

Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  
Gorrie, Donald (Central Scotland) (LD) 

The Deputy Presiding Officer: The result of 
the division is: For 34, Against 78, Abstentions 2. 

Amendment 126 disagreed to. 

Section 18—Appeals etc 

The Deputy Presiding Officer: Amendment 
128, in the name of Rosemary Byrne, has already 
been debated. I remind members that if 
amendment 128 is agreed to, amendments 85 and 
129 to 134 will be pre-empted. 

Ms Byrne: As amendment 128 would pre-empt 
amendments lodged by Patrick Harvie, Donald 
Gorrie, Sandra White— 

The Deputy Presiding Officer: No—you must 
say whether you are moving the amendment.  
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Ms Byrne: I will not move amendment 128, and 
I ask members to support those other 
amendments. 

Amendment 128 not moved. 

Amendment 85 moved—[Donald Gorrie]. 

The Deputy Presiding Officer: The question is, 
that amendment 85 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  

Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinney, Mr John (North Tayside) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 14, Against 95, Abstentions 1. 

Amendment 85 disagreed to. 

Amendment 129 moved—[Patrick Harvie]. 

The Deputy Presiding Officer: The question is, 
that amendment 129 be agreed to. Are we 
agreed? 
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Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  

Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 35, Against 77, Abstentions 1. 

Amendment 129 disagreed to. 

Amendment 130 moved—[Ms Sandra White]. 

Members: Where is Jim Mather? 

The Deputy Presiding Officer: Order. 

The question is, that amendment 130 be agreed 
to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
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FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  

Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 33, Against 76, Abstentions 1. 

Amendment 130 disagreed to. 

Amendment 131 moved—[Ms Sandra White]. 

The Deputy Presiding Officer: The question is, 
that amendment 131 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
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Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  

May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 36, Against 77, Abstentions 1. 

Amendment 131 disagreed to. 

11:00 
Amendment 132 moved—[Ms Sandra White]. 

The Deputy Presiding Officer: The question is, 
that amendment 132 be agreed to. Are we 
agreed? 

Members: No.

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
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Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  

McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 37, Against 77, Abstentions 1. 

Amendment 132 disagreed to. 

Members: Here he is. [Applause.] 

The Deputy Minister for Justice (Hugh 
Henry): It is safe to come back now, Mr Mather. 

The Deputy Presiding Officer: Order—Mr 
Henry, please. 

Amendment 133 moved—[Dennis Canavan]. 

The Deputy Presiding Officer: The question is, 
that amendment 133 be agreed to. Are we 
agreed?  

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
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Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  

McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 36, Against 75, Abstentions 1. 

Amendment 133 disagreed to. 

Amendments 134 and 135 not moved. 

Amendment 33 moved—[Malcolm Chisholm]—
and agreed to. 

Section 19—Duration of planning permission 
and listed building consent etc 

The Deputy Presiding Officer: Group 20 is on 
listed building consent. Amendment 87, in the 
name of the minister, is the only amendment in the 
group.  

Malcolm Chisholm: Amendment 87 will ensure 
that the reduction in the statutory time period that 
is attached to some applications for listed building 
consent, within which development must be 
begun, does not apply to consent that is granted 
before the date on which the change in the law is 
made. The amendment is similar to stage 2 
amendment 147, which related to planning 
permission.  

At present, planning authorities can specify the 
period within which work that is permitted under a 
listed building consent must be begun. If they do 
not specify a period, a statutory time limit of five 
years applies. Section 19 will replace the existing 
provision and reduce the statutory time period to 
three years, which will avoid some of the 
uncertainty about when extant listed building 
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consents might be implemented. Without 
amendment 87, consents that are granted prior to 
the commencement of section 19 could suddenly 
have their time period for starting development 
reduced from five years to three, which would, for 
example, mean that consents that previously had 
another two years left to run lapsed rather 
abruptly. To avoid unfairness to developers who 
planned on the basis of the existing time limit and 
to avoid a glut of listed building consent 
applications for replacement consents or 
extensions to time periods, we consider it 
appropriate to amend the bill. I therefore ask 
members to support the amendment.  

I move amendment 87. 

Amendment 87 agreed to. 

Section 23A—Fixed penalty notices 

The Deputy Presiding Officer: Group 21 is on 
fixed-penalty notices. Amendment 136, in the 
name of Patrick Harvie, is grouped with 
amendments 137 to 139, 154 and 161. 

Patrick Harvie: I will be mercifully brief. My 
amendments 136 to 139 and 154 are intended to 
give the minister an opportunity to say whether the 
spirit of the amendments is part of the Executive’s 
intention on how fixed-penalty notices should be 
used. 

The basic thrust is to ask whether developers 
who have repeatedly contravened the 
requirements that have been placed on them and 
have been given fixed-penalty notices will be able 
to consider those fines to be an on-going running 
cost or whether repeat offences will be cranked up 
each time that a developer ignores the 
requirements that are placed on them. 

I move amendment 136. 

Dr Sylvia Jackson (Stirling) (Lab): I speak as 
convener of the Subordinate Legislation 
Committee, which initiated amendment 161. 
Section 23A of the bill introduces proposed new 
sections 136A and 145A into the principal act. I 
will not go into too much detail, but proposed new 
sections 136A and 145A enable the Scottish 
ministers to prescribe in regulations the amounts 
of fixed penalties. Those regulations will be 
subject to the negative procedure. The 
Subordinate Legislation Committee was content 
that there should be such powers, given that the 
level of penalty would be liable to shift, but it was 
greatly concerned that there was no restriction on 
the amounts of the fines. I could go into detail 
about precedents that have been set elsewhere, 
but as all the details are with the Executive, I need 
only say that the negative procedure should be 
changed to the affirmative procedure. 

Christine Grahame: I support Patrick Harvie’s 
amendments 137 and 139, which provide that the 
ministers 
“must provide for a higher amount to be payable” 

by repeat offenders. That is terribly important. I am 
told that, when penalties are imposed, they are 
often not paid. There should perhaps not be a 
three-strikes-and-you’re-out system for developers 
who have a bad track record, but they should 
certainly face increased fines. 

Johann Lamont: Section 23A is an important 
section because it addresses the concern in local 
communities that, if conditions are not enforced 
and there are no consequences, a vicious 
downward spiral is created and people have less 
and less faith in the system, no matter what 
conditions are applied. There has been consensus 
on the desire to address enforcement, which is 
why we established our position on fixed-penalty 
notices. 

Provision for ministers to set higher fines for 
fixed-penalty notices is already provided for in 
proposed new sections 136A(11) and 145A(11). At 
stage 2, I made clear our intention that the level of 
fine would reflect previous contraventions of 
planning controls. Indeed, we propose to go 
further than Mr Harvie and consider not only 
previous fixed penalties, but other enforcement 
action, such as prosecution for breach of an 
enforcement notice. Members will recall from the 
stage 1 debate that we do not want businesses 
simply to write in fixed-penalty notices as an add-
on cost and that such fines are not a replacement 
for prosecution, which will remain an option. 
Amendments 136 to 139 are therefore 
unnecessary, and I urge members to reject them. 

Amendment 154 would, in effect, enable 
planning authorities to refuse planning permission 
on the ground that the developer had in the past 
been the subject of a fixed-penalty notice for a 
breach of a planning enforcement notice. We do 
not believe that such a measure would be 
appropriate, justifiable or even legally enforceable, 
and we are keen that the issue be addressed in 
guidance. It would not be appropriate to create a 
situation in which a person’s entitlement to 
develop his or her property is determined not on 
the merits of the application but on other, 
unrelated matters. We acknowledge members’ 
concerns about developers who conduct 
themselves inappropriately, but I urge members to 
reject amendment 154. 

Amendment 161, which Sylvia Jackson has 
lodged on behalf of the Subordinate Legislation 
Committee’s, would ensure that the regulations 
issued under proposed new sections 136A and 
145A to set the levels for fixed-penalty notices 
would be subject to the affirmative procedure. It is 
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our intention to introduce a scale of fixed penalties 
that reflects a developer’s previous track record on 
complying with planning controls. I recognise that 
members have been concerned about the lack of 
detail on those matters in the bill, but it is more 
effective for such detail to be included in 
secondary legislation, to allow for amendment at a 
later date. However, we accept that there is much 
interest in the content of the regulations and, as a 
result, I would be happy to bring them forward 
through the affirmative procedure. Therefore, I 
recommend that members accept amendment 
161. 

Patrick Harvie: I agree with the minister about 
the importance of section 23A. I am happy to have 
assurances on the record and I ask permission to 
withdraw amendment 136. 

Amendment 136, by agreement, withdrawn. 

Amendments 137 to 139 not moved. 

After section 24 

Amendments 141 and 140 not moved. 

Section 26—Tree preservation orders 

The Deputy Presiding Officer (Trish 
Godman): Group 22 is on tree preservation 
orders. Amendment 14, in the name of the 
minister, is grouped with amendments 15 and 142 
to 145. 

Malcolm Chisholm: The effect of amendments 
14 and 15 will be that, in cases where the Scottish 
ministers grant planning permission—such as 
appeal cases or cases that have been called in—
they will be required to ensure that adequate 
provision is made for the preservation or planting 
of trees by the imposition of conditions. Therefore, 
I recommend that amendments 14 and 15 be 
accepted. 

Amendments 142 and 143 seek to alter and 
extend the circumstances that could trigger the 
making of a tree preservation order. As we said at 
stage 2, the bill introduces additional 
circumstances for making tree preservation 
orders, based on cultural and historical 
significance. That came out of consultation with a 
wide range of stakeholders in 2004 and 2005 and 
will allow, for example, for old trees, rare trees or 
trees that are connected with particular historical 
events to have special protection. 

The first proposed paragraph in amendment 143 
relates to the appearance of the locality, which is 
already covered by the principal act’s existing 
powers on the interests of amenity. “The interests 
of amenity” is a long-standing term, but it is also a 
broad term, and we intend to provide further 
guidance on its interpretation in future. Although 
the first two subparagraphs of the second 

proposed paragraph in amendment 143 are 
covered by the new provisions in the bill on 
cultural and historical significance, the final 
subparagraph, which concerns biodiversity, is 
new. However, biodiversity is better protected by 
other policy mechanisms, such as sites of special 
scientific interest.  

The bill’s new provisions on cultural and 
historical significance offer new powers to protect 
a wider range of trees. The additional measures 
that Robin Harper seeks to introduce are not 
justified, therefore I recommend that amendment 
143 be rejected. 

Amendment 144 is a repeat of Robin Harper’s 
stage 2 amendment 213, which sought to give the 
Scottish ministers powers to compile a register of 
trees of special interest and the ability to approve, 
with or without modifications, a register of such 
trees compiled by another person. Having given 
further thought to the proposal following the stage 
2 debate, we are still of the opinion that the 
measures should be rejected. The bill introduces 
provisions that will allow tree preservation orders 
to be made in respect of trees, groups of trees and 
woodlands if it is expedient to do so in the interest 
of amenity and/or the trees, groups of trees or 
woodlands are of cultural and historical 
significance. Therefore, for the first time, tree 
preservation orders will be able to be made to 
preserve trees with cultural and historical merit 
that are not under threat. In addition, the bill 
introduces provisions that will make all tree 
preservation orders have immediate effect and 
allows for an emergency power for planning 
authorities to prohibit tree operations.  

The provisions in the bill offer new opportunities 
to protect special trees, strengthen powers of 
protection and are pro-active on the protection of 
cultural and historical trees, therefore the case for 
a statutory register of trees of special interest is 
not justified. I recognise that having a non-
statutory register may be attractive for the 
purposes of funding, managing or promoting trees, 
but that is not a matter for the bill, therefore I 
recommend that amendment 144 and amendment 
145, which is consequential, be rejected. 

I move amendment 14. 

11:15 
Robin Harper (Lothians) (Green): 

Amendments 142 and 143 would add rarity value 
and biodiversity to the criteria for making tree 
preservation orders. Under the bill as amended at 
stage 2, a TPO can be made only if it is 
“in the interests of amenity” 

or if 
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“the trees, groups of trees or woodlands are of cultural or 
historical significance.” 

Trees make a significant contribution to 
biodiversity in urban and rural settings. Old and 
ancient trees, standing or fallen, host a significant 
proportion of our most endangered wildlife, and 
they are rare organisms in their own right. The 
guidance contained in national planning policy 
guideline 14 would not protect such trees from 
development or felling by their owners. The use of 
designations such as site of special scientific 
interest, to which the minister referred, would incur 
significant bureaucracy and would be costly—a 
point that the Executive raised in objecting to 
having a register. The simplest procedure for 
ensuring the widespread protection of trees on the 
basis of rarity value or biodiversity value would be 
to extend the provisions of the TPO system to 
include biodiversity. I strongly urge the Parliament 
to vote for amendment 143 in the interests of 
biodiversity. 

Amendments 144 and 145 contain a proposal to 
compile, maintain and update a register of trees of 
special interest. Listed buildings get status, so why 
should there not be listed trees? The trees on 
such a register would be exceptional. They would 
be notable for their great age, their important 
historical and cultural associations, their 
exceptional size or their outstanding form and 
character. They would be linked with local 
communities and would have a unique Scottish 
connection. They would probably number no more 
than a couple of hundred in Scotland. Heritage 
trees provide a living link with Scotland’s history 
and culture. They are a unique, but vulnerable, 
part of our natural heritage.  

We have lost quite a lot of trees to vandalism 
recently. The most important point is that the TPO 
system does not protect against vandalism, 
because it is reactive. If a tree is under threat from 
development, a TPO will protect it. If it is under 
threat from inappropriate maintenance, a TPO will 
protect it. However, TPOs are not proactive. They 
do not ensure that our ancient trees are properly 
cared for.  

There has been cross-party support for the 
ideas contained in amendment 144, and there are 
at least five further reasons why I urge the 
Parliament to vote for it. To start with, it is 
permissive. It states: 

“The Scottish Ministers may compile a register”. 

We took out “must” from our original draft, to which 
the Executive had objected. In response to Euan 
Robson’s objection that our original draft did not 
allow for appeal, amendment 144 would allow for 
appeal. The proposal would not be costly. A 
register would afford trees greater protection and 
status. It would not duplicate the TPO system, as 

the Executive has argued. It would be 
complementary and would add to it. 

Registers already operate in Europe, notably in 
Sweden and Poland. Sweden is spending £35 
million a year on an action plan for trees with high 
conservation value. Poland, which has a low gross 
domestic product, has invested in a national list of 
protected trees. 

I ask members to consider our proposals and to 
vote for them. 

Tricia Marwick (Mid Scotland and Fife) (SNP): 
I support Robin Harper’s amendments 142 to 145, 
as I supported the equivalent amendments at 
stage 2. I should record that I received a special 
tree when we were being lobbied in the Parliament 
some months ago. I am happy to report that, 
despite my tender mercies, it is still alive. 

Robin Harper makes an eloquent case. Most of 
us who live in urban areas particularly appreciate 
the trees that surround us. It is important that they 
are protected. In addition, we need a register of 
the many special trees in Scotland. The register 
could bring visitors to areas if they know where the 
trees are and can find out about their significance. 
I am happy to support Robin Harper’s 
amendments.  

Malcolm Chisholm: As I already indicated, I am 
not saying that there are no arguments for a non-
statutory register, but we just do not think that it 
would be appropriate for that to be dealt with in the 
Planning etc (Scotland) Bill. Robin Harper said 
that a tree preservation order does not protect 
against vandalism. Self-evidently, a register would 
not, in itself, protect against vandalism either. In 
that sense, a register would not add anything to 
the enhanced tree preservation order powers that 
we are putting into the bill. 

Robin Harper acknowledged that the site of 
special scientific interest mechanism could work. 
He objects to it because he feels that it is 
bureaucratic, but the SSSI mechanism is no more 
bureaucratic than what he proposes.  

We all support the objectives that Robin Harper 
has outlined, but we think that the measures that 
we have put into the bill, complemented by 
Executive amendments 14 and 15, will serve to 
achieve them.  

Amendment 14 agreed to. 

Amendment 15 moved—[Malcolm Chisholm]—
and agreed to. 

Amendment 142 moved—[Robin Harper]. 

The Deputy Presiding Officer: The question is, 
that amendment 142 be agreed to. Are we 
agreed? 

Members: No.  
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The Deputy Presiding Officer: There will be a 
division.  
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST 

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  

Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  

The Deputy Presiding Officer: The result of 
the division is: For 37, Against 70, Abstentions 1. 

Amendment 142 disagreed to.  

Amendment 143 not moved.  

Amendment 144 moved—[Robin Harper]. 

The Deputy Presiding Officer: The question is, 
that amendment 144 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
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Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  

Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  

The Deputy Presiding Officer: The result of 
the division is: For 37, Against 72, Abstentions 1. 

Amendment 144 disagreed to.  

Amendment 145 not moved.  

After section 26 

The Deputy Presiding Officer: Group 23 is on 
high hedges. We have until 11.40 for this group. I 
ask members to keep that in mind. Amendment 
146, in the name of Dave Petrie, is grouped with 
amendment 147. 

Dave Petrie: High hedges have been on the 
agenda since the Scottish Parliament started in 
1999. I will begin with an illustration. Let us picture 
the scene. Scott Barrie decides to celebrate his 
arrival in Parliament by planting a leylandii. If that 
leylandii was planted in 1999, it would be likely to 
have reached the same height as the ceiling of 
this chamber by now. That illustrates the problem.  

The concerned residents who are suffering on a 
daily basis from the blight of high hedges have 
suffered for far too long. We have had cross-party 
agreement here for seven years, yet nothing has 
been done. Campaigners throughout Scotland 
have lost faith in the Parliament and in Scott 
Barrie, who has driven the subject for seven years, 
because nothing has been done. Today, we have 
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a golden opportunity to put something in the bill 
that will end immediately the blight of high hedges. 

My proposals are straightforward and would 
require minimum intervention from local 
authorities. In the initial phases, neighbours would 
agree to a solution. My garden has trees with 
which my neighbours might be unhappy. If they 
want to take the tops off, that does not bother me. 
[Laughter.] 

The Deputy Presiding Officer: Order. 

Dave Petrie: Solutions can be achieved by local 
agreement. With English legislation it has been 
proved that problems can be solved by reaching 
local agreements without local authority 
intervention. If neighbours are not speaking to 
each other, the next step is mediation, which has 
worked in several cases. Intervention by local 
authorities is a last resort. 

If we do not agree to amendment 146, we could 
face another seven years of waiting. 

John Home Robertson: Did I hear the member 
right? Did he say that amendment 146 would 
immediately stop trees and hedges growing? Do 
we have such power? 

Dave Petrie: I know that John Home Robertson 
is heading for another place and that his 
concentration level is perhaps not that high, but 
what I said was straightforward: if amendment 146 
is agreed to, it could end the blight of the high 
hedge problem. I should not have had to repeat 
that. 

I understand that the Executive previously 
rejected dealing with the subject under the justice 
portfolio, but that that is being reconsidered—that 
is another delay. 

I am sure that my good friend Christine 
Grahame will not move her amendment 147 after 
my amendment 146 succeeds. I say with respect 
to her that her amendment is too prescriptive and 
would place too much of a burden on local 
authorities, but I will probably talk about that after 
she has spoken. 

As I said, high hedges can be dealt with in the 
bill. We cannot afford to wait another seven years, 
so I appeal to members to take the opportunity to 
support my amendment 146. 

I move amendment 146. 

Christine Grahame: As Mr Petrie said, the 
Minister for Justice said five years ago that the 
Executive had 
“decided in principle that a statutory remedy of last resort is 
required, involving … enforcement action in appropriate 
cases”.—[Official Report, Written Answers, 31 January 
2001; Vol 10, S1W-12936 and S1W-12171.] 

Nothing has happened. Scott Barrie lodged a 
proposal for a bill, but nothing happened, at least 
until two days ago, when he reintroduced his 
proposal—no surprises there. 

John Home Robertson made light of the 
matter—I know that high hedges can be the 
subject of many a jocular intervention—but at 
stage 2 he said: 

“I would hope that, between now and stage 3, the 
minister and the Scottish Executive could use their 
collective wisdom to draft an amendment that will protect 
the people in our constituencies.”—[Official Report, 
Communities Committee, 13 September 2006; c 3893.] 

So much for collective ministerial wisdom. 

I will make brief points about Dave Petrie’s 
amendment 146. The operation of his proposal 
would be triggered by nuisance or damage, but he 
should not try to borrow English legislative 
clothes—nuisance is an English concept and 
would not work in Scottish legislation. Damage 
would not deal with the real issue, which is 
obstruction of light, whereas a hedge that 
obstructed light would fall foul of the first test in my 
amendment 147. The process in amendment 146 
would also be cumbersome. As for the definition of 
a high hedge in that amendment, I must claim with 
embarrassment copyright of the expression “wall-
like”, but that was a sabotage move by me—I may 
no longer be Mr Petrie’s friend—as the definition in 
his amendment does not match up to the definition 
in my amendment. 

My amendment 147 sets out a simple procedure 
that is triggered by two factors. I think that Mr 
Petrie told me that specifying 2m was too 
prescriptive. I would agree, if height were the only 
trigger, but my amendment says that a high hedge 
must be at least 2m high and that it must affect the 
reasonable enjoyment of the subjects. That covers 
what we are trying to get at. The other trigger in 
my amendment is that a high hedge must obstruct 
and be a barrier to light. I use the term “barrier” 
because such hedges are used as barriers—as a 
neighbour’s weapon of war. The minister might 
have mentioned that. 

11:30 
As for the steps that would have to be taken, 

members will note that proposed new section 
178A(1) in my amendment says that neighbours 
must have taken reasonable steps to resolve the 
dispute between themselves. If a complaint were 
lodged thereafter, an inspection would be 
conducted to determine whether the definition of a 
high hedge was applicable and whether the hedge 
blocked the reasonable enjoyment of the subjects 
who were adjacent or around. Thereafter, a notice 
of the complaint would have to be served with a 
copy of the inspection report, and the party who 
was complained of would have to have the 
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opportunity to respond and to have a further 
inspection. 

The process is not really that bad. A planning 
officer would just come along—officers inspect 
people’s drains all the time—inspect the hedge, 
take out his tape measure and decide whether the 
hedge blocked the light and disturbed reasonable 
enjoyment. A copy of the inspection report would 
be sent to the neighbour. A notice of complaint 
would be sent by recorded delivery, so there could 
be no excuse about not receiving it. 

If the dispute were not resolved, the owner or 
occupier would have to take action, but even the 
timescale for that is not prescriptive—it is to be 
done 
“within 28 days, or such … period as is … reasonable”. 

If the owner or occupier did not take action, the 
authority would do so and would charge them for 
it. That is simple. I have collective wisdom all of 
my own. 

The Deputy Presiding Officer: I call Scott 
Barrie, to be followed by Phil Gallie. Scott Barrie 
has two minutes. 

Scott Barrie (Dunfermline West) (Lab): It is 
interesting to see friends fall out. 

On amendment 146, in the name of Dave Petrie, 
I say that it is not good enough just to 
acknowledge a problem and to lodge at stage 3 an 
amendment that offers no solution. I remind 
members that Dave Petrie’s solution is that the 
Scottish ministers must consult within a year and 
produce legislation. That is not good enough. 

The Parliament has not seen legislation on high 
hedges because, although the issue is clear to 
identify, the solution is not as clear. At least 
Christine Grahame has attempted to produce a 
solution in amendment 147. I congratulate her on 
that. 

Dave Petrie: Will the member take an 
intervention? 

The Deputy Presiding Officer: Scott Barrie can 
take no interventions as he has only two minutes. 

Scott Barrie: I am not entirely convinced that 
Christine Grahame has produced the right 
solution. 

Members will be aware that this week I lodged 
an extensive consultation document that offers 
various solutions to the problem. It will allow 
people to say what they think is the best way 
forward. I remind members that local authorities 
do not wish to be the final arbiters in high-hedge 
disputes. It is easy for people to say that local 
authorities should define the problem and decide 
when to address trees or hedges, but they do not 
wish to have that power. The consultation 

document that I have issued does not just borrow 
from English legislation, which Christine Grahame 
talked about; it offers a different legal solution, if 
that is what people want. It is important for 
people—including those in local authorities, those 
who are blighted by the problem and those who 
own hedges—to have a say in who the final arbiter 
should be. The consultation will allow them to do 
that. 

I am glad that many people are interested in the 
subject. Members might think that it is strange to 
introduce a consultation at this stage, but it will 
allow anyone—because no single person has 
copyright of an idea in this place—to introduce 
legislation early in the next parliamentary session, 
when we can have a proper debate. 

Phil Gallie (South of Scotland) (Con): It gives 
me no pleasure to follow Scott Barrie on this issue. 
I followed him back in 2002, when I backed his 
high hedges bill, which was kicked into the long 
grass. Scott Barrie’s bill has suddenly and 
inconveniently emerged from the long grass when 
we are debating Dave Petrie’s absolutely excellent 
amendment. 

Scott Barrie: Will the member take an 
intervention? 

The Deputy Presiding Officer: Phil Gallie has 
only two minutes. 

Phil Gallie: I raised the issue back in 2002 with 
amendment 45 at stage 2 of the Land Reform 
(Scotland) Bill. The relevant minister, Allan Wilson, 
kicked that amendment into the long grass, but at 
that time almost everybody in the Parliament said 
that they supported the principle. Taking six or 
seven years to address that principle is far too 
long. 

We were told that devolution would speed up the 
legislative process and that we would be able to 
achieve commonsense objectives far more 
quickly. However, Westminster has achieved the 
objective that we have not. Perhaps we should 
learn from that. I plead with everybody in the 
chamber to follow their principles and give Dave 
Petrie’s amendment 146 100 per cent backing. 

Johann Lamont: Amendments 146 and 147 are 
similar to an amendment that Dave Petrie lodged 
at stage 2, and seek to give planning authorities 
powers to control high hedges. 

I repeat what I said at stage 2: I do not want to 
minimise the significance of the nuisance that high 
hedges often cause. I recognise and am appalled 
by the capacity of people in our communities to 
grow such hedges and cause distress to people 
who live near them. We must take the issue 
seriously. 

The powers that the proposals would introduce 
are similar to the powers to control high-hedge 
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nuisance that are contained in the English Anti-
social Behaviour Act 2003. At stage 2, I 
emphasised that problems relating to high hedges 
are a nuisance issue rather than a land use 
planning issue. The inclusion of high hedges in the 
English Anti-social Behaviour Act 2003 clearly 
emphasises that. However, the degree to which 
Opposition members have been exercised by the 
form of antisocial behaviour that we are discussing 
is bizarre, as they were often hostile—or at best 
ambivalent—to measures that we proposed to 
deal with the culture of antisocial behaviour in our 
communities. 

The Executive continues to support the principle 
of a statutory remedy of last resort for disputes 
about high hedges, but we want separate 
legislation, such as Scott Barrie’s proposed 
member’s bill, rather than the Planning etc 
(Scotland) Bill to deal with the matter. It is 
incumbent on all members to be honest and to 
acknowledge that the challenge for all of us is not 
to identify the problem but to delineate the 
solutions. Scott Barrie has proposed a member’s 
bill, but parliamentary procedures do not prevent 
any other member from proposing legislation. 
Members who are exercised by the matter could 
have made their own proposals. I contend that that 
has not happened because, although the problem 
is a challenge, identifying the solutions is much 
more difficult. That is the nub of the issue, 
although it does not mean that there are no 
solutions. We should welcome the consultation 
paper on Scott Barrie’s proposed bill. 

Christine Grahame’s amendment 147 
characterises the challenge that we face. She 
talked about a planning officer just coming along. 
We want an efficient system, the best use of 
resources and enforcement rather than a cycle in 
which a high hedge is assessed, cut down and 
another assessment is required when the hedge 
grows again. A difficult problem is involved, but we 
know what it is. Scott Barrie’s consultation paper is 
an opportunity for all of us to consider how such 
matters should be addressed. Therefore, I 
recommend that members reject amendments 146 
and 147. 

Dave Petrie: I will brief, as time is not on our 
side. The consultation that Scott Barrie launched 
yesterday is identical to the consultation that he 
launched years ago. 

Scott Barrie: On a point of order, Presiding 
Officer. It is certainly not identical to the previous 
consultation. Dave Petrie’s comment shows how 
much of the consultation he has read. 

The Deputy Presiding Officer: That is not a 
point of order. 

Phil Gallie: On a point of order, Presiding 
Officer. Yesterday, I received intimation of Scott 

Barrie’s consultation and e-mailed him to ask how 
it will differ from the previous consultation. He said 
that it will not. 

The Deputy Presiding Officer: That is not a 
point of order either. Perhaps the points that have 
been made would be points of information if there 
were such things. 

Dave Petrie: Phil Gallie’s answer illustrates the 
farce of the consultation. We had the opportunity 
to change things six years ago. 

Christine Grahame: I remind members that at 
stage 2, Euan Robson said that 1,300 responses 
were received to the Executive’s consultation on 
the matter in 2000-01. Those have been sat on 
since then. We do not need another consultation. 

Dave Petrie: If members reject my proposals, 
we will face a wait of another seven years. If they 
agree to them, we will not. 

The Deputy Presiding Officer: The question is, 
that amendment 146 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Canavan, Dennis (Falkirk West) (Ind)  
Davidson, Mr David (North East Scotland) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Petrie, Dave (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Swinburne, John (Central Scotland) (SSCUP)  
Tosh, Murray (West of Scotland) (Con) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
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Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinney, Mr John (North Tayside) (SNP)  

Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Byrne, Ms Rosemary (South of Scotland) (Sol)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Sheridan, Tommy (Glasgow) (Sol 

The Deputy Presiding Officer: The result of 
the division is: For 17, Against 94, Abstentions 8. 

Amendment 146 disagreed to. 

Amendment 147 moved—[Christine Grahame]. 

The Deputy Presiding Officer: The question is, 
that amendment 147 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  

 

651



29473  16 NOVEMBER 2006  29474 

Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  
Gallie, Phil (South of Scotland) (Con)  

The Deputy Presiding Officer: The result of 
the division is: For 38, Against 73, Abstentions 2. 

Amendment 147 disagreed to. 
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Planning etc (Scotland) Bill: 
Stage 3 

Resumed debate. 

14:55 
The Deputy Presiding Officer (Murray Tosh): 

We resume consideration of the Planning etc 
(Scotland) Bill. 

Section 28—Assessment of planning 
authority’s performance or decision making 

The Deputy Presiding Officer: Group 24 is on 
the publication of assessment reports. 
Amendment 16, in the name of the minister, is 
grouped with amendment 17. 

Malcolm Chisholm: Amendments 16 and 17 
will require the publication of the formal 
documents for which the proposed statutory 
assessment regime provides. In amendment 17, it 
is made clear that publication can be in electronic 
form. Amendments 16 and 17 pick up points that 
were made during the discussion on an 
amendment that Christine Grahame lodged at 
stage 2. 

We accept that although it was always our 
expectation that such reports would be published, 
there is merit in a statutory requirement for 
proactive publication. We support measures to 
improve both the transparency of planning 
processes and the accountability of people who 
have a key role in making the system work better. 
I commend the amendments to the Parliament. 

I move amendment 16. 

Christine Grahame: I thank the minister. These 
are the first and, I suspect, the last amendments 
on which I will win today. 

Amendment 16 agreed to. 

Amendment 17 moved—[Malcolm Chisholm]—
and agreed to. 

Section 29—Fees and charges 

The Deputy Presiding Officer: Group 25 is on 
financial provisions. Amendment 18, in the name 
of the minister, is grouped with amendment 148. 

Johann Lamont: In section 29, we have 
included powers to make regulations to provide 
that a fee or charge may be remitted or refunded 
by a planning authority. Amendment 18 seeks to 
clarify the circumstances in which that can take 
place. It is our intention that when, in the opinion 
of Scottish ministers or someone who has been 
appointed by them—which, in practice, will mean 
the inquiry reporters unit—a planning authority has 
either behaved unreasonably or caused 
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unreasonable delay, part or all of the fee or charge 
that was paid by the applicant should be refunded. 
We hope that that will act as an incentive to 
planning authorities and provide some 
recompense to people who are inconvenienced by 
such events. I ask members to accept amendment 
18. 

Amendment 148 seeks to amend the grant-
making powers in the bill so that ministers shall 
have due regard to the independence and 
impartiality of the bodies that provide planning 
advice and assistance. The same amendment was 
lodged at stage 2, when it was debated by the 
committee and defeated. 

We recognise the importance of communities 
having access to independent, impartial advice—
that is the basis on which we fund planning aid for 
Scotland. However, we know that there may be 
circumstances in which ministers would wish to 
fund organisations that would not necessarily be 
independent or impartial. For example, the recent 
Executive-funded Friends of the Earth project 
provided advice and advocacy support to 
community groups and individuals to get involved 
in the planning process, which included support 
and advice on specific applications and public 
local inquiries. Although there are no plans to fund 
a similar project at the moment, agreement to 
amendment 148 could restrict ministers’ ability to 
assist such advocacy projects in the future. 

The grant provision in the bill is intended to 
provide the flexibility that we require to fund a 
range of activities related to the support and 
improvement of the planning service, such as 
training for planners, e-planning and mediation; it 
is not just about providing direct support for 
communities. It is important to retain that flexibility 
and I am concerned that agreement to 
amendment 148 could lead to a situation in which 
we could not fund activities such as training or 
advocacy through the planning system. I therefore 
recommend that members reject amendment 148. 

I move amendment 18. 

Euan Robson: I am grateful to the minister for 
giving such an extensive series of reasons why 
amendment 148 is not helpful. There would be 
cause for concern if grant assistance were to be 
provided to groups that were demonstrably 
attached to particular campaigns or which have 
particular political—with a small p—ambitions. 
However, I note the minister’s point about the 
need for flexibility and I appreciate his point about 
the involvement of Friends of the Earth in a 
particular advice scheme. Given those 
assurances, I will not move amendment 148. 

Amendment 18 agreed to. 

Section 30—Grants for advice and assistance 

Amendment 148 not moved. 

Section 33—Additional contributions and 
action

15:00 
The Deputy Presiding Officer: Group 26 is on 

business improvement districts. Amendment 149, 
in the name of David McLetchie, is grouped with 
amendments 150, 34, 35, 151, 36, 89, 89A, 90 
and 159. 

David McLetchie (Edinburgh Pentlands) 
(Con): All over Scotland, businesses large and 
small are actively engaged with local communities 
and councils in improving localities within our 
cities, towns and villages to make them more 
attractive places in which to shop, work, rest and 
play. Such projects focus on, for instance, 
improving the streetscape by creating pedestrian 
areas with seats and benches, floral displays and 
information points and on preventing crime and 
promoting public safety through devices such as 
closed-circuit television. Those initiatives and 
partnerships are all welcome and to be 
commended. 

The fact that such partnerships are to be found 
all around Scotland as we speak demonstrates 
that the Parliament need not pass new laws to 
enable such projects to be undertaken where 
there is support for them from the local business 
community. The projects are voluntary initiatives to 
which businesses contribute financially and to 
which many business owners, large and small, 
have made a strong personal commitment. The 
only reason for the existence of part 9 is that the 
Executive wants to create business improvement 
districts that are financed through a compulsory 
levy, which will be an additional tax on Scotland’s 
businesses, which already contribute more than 
£2 billion in business rates towards the provision 
of local services and amenities. 

Mrs Mary Mulligan (Linlithgow) (Lab): How 
would Mr McLetchie respond to the 
businesspeople of Bathgate, who are more than 
willing to contribute to such funds because they 
recognise the benefits that they will bring? 

David McLetchie: If those businesses are 
happy to contribute on the basis of compulsion, 
they must be happy to contribute voluntarily. Why 
does the member not go round their doors and ask 
them to get their cheque books out, put their 
contributions in the fund and get on with the job? 
Businesses can do that today. We do not need to 
pass any laws requiring businesses to contribute 
to such funds. 
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The purpose of amendment 149 is to remove 
the element of compulsion. Payment of a BID levy 
should be voluntary rather than compulsory. That 
is what amendment 149 is designed to achieve. 

Amendment 150, which is also in my name, is 
designed to underpin the principle of freedom of 
contract in the negotiation of commercial leases in 
Scotland. The Scottish Executive wants property 
owners to pay a share of any BID levy that is 
raised. That is not the case in England. The 
Executive is guilty of a fundamental failure to 
understand how the commercial property market 
works in the United Kingdom as a whole. The 
foundation of that market is the full repairing and 
insuring lease whereby, in order to generate a 
pure investment return for investors, obligations 
such as a BID levy normally fall on tenants under 
the terms of the contract into which they voluntarily 
enter.  

The Executive needs to tell us whether it intends 
to introduce subordinate legislation to prevent 
landlords from passing on to tenants their share of 
a BID levy, either specifically or in the form of an 
increased service charge, and whether such 
regulations will apply to existing leases whose 
terms would have the effect of transferring that 
responsibility. If that is the Executive’s intention, it 
is wrong and I urge members to support 
amendment 150. However, if that is not the 
Executive’s intention, it can have no objection to 
the amendment, which merely asserts the 
principle of freedom of contract—it would be up to 
the landlord and tenant to determine where the 
liability for a BID levy would fall and not for the 
Executive or anyone else to dictate that to them. 

Amendment 151 focuses on the principle of 
additionality. The Executive has told us constantly 
that those who pay a BID levy will receive 
enhanced services and amenities within the BID. 
Accordingly, it would therefore be wrong for 
businesses in an adjoining area that is not a BID 
to receive the same enhanced services and 
amenities without paying an additional levy on top 
of their general business rates. One business 
should not compulsorily have to pay extra for a 
service that another business two streets away 
receives for nothing. If businesses pay extra, they 
should get extra; that is what additionality means. 
That is what BIDs are supposed to be about, in 
which case the Executive should assert that 
principle by supporting amendment 151, which is 
most reasonable. 

I move amendment 149. 

Malcolm Chisholm: Amendment 149 is 
unnecessary and would undermine BIDs 
fundamentally. In effect, it would allow businesses 
to vote yes to a BID but then never make a 
contribution through the levy. As was explained to 
the Communities Committee at stage 2, the 

proposal is misconceived because, under section 
33, businesses will decide for themselves whether 
they want to set up a BID and will then work 
together for the benefits that it can bring, in 
consultation and agreement with their council. 
Mary Mulligan made a good intervention on David 
McLetchie, who must know that a BID will be set 
up only if businesses are convinced of the need 
for it. The policy seeks to empower businesses. 
Most business organisations support the 
introduction of BIDs and many of them were 
represented on the working group that came up 
with the proposals. 

I am aware of reports in some quarters that the 
BID levy could be as much as 10 per cent of 
rateable value, but we have made it clear that the 
levy should usually be no more than 1 per cent of 
rateable value. Amendment 149 would be 
bureaucratic, as it would require a written 
undertaking from every business that was to pay 
the levy; it would undermine the financial viability 
of BID proposals, because the number of 
businesses that would pay would be unknown; 
and it would be unfair, as some businesses in a 
BID would subsidise others, after the BID had 
been properly approved and agreed by 
businesses in the area. We believe that 
businesses will benefit from being part of a BID. I 
repeat that, at the end of the day, businesses will 
decide on the matter. The majority of business 
organisations in Scotland, based on experience 
elsewhere, agree with our view. I therefore ask 
members to reject amendment 149. 

Amendment 150 would place formally in the bill 
an ability for owners of property to pass on their 
liability to non-domestic ratepayers, thus ensuring 
the owner’s non-payment of the levy. The bill 
already allows for owners to be excluded, provided 
that the BID proposer—and not the Executive, as 
David McLetchie suggested—considers that to be 
the best approach for the area. I am satisfied by 
that approach but not by the restrictive one that 
David McLetchie proposes. 

Fergus Ewing (Inverness East, Nairn and 
Lochaber) (SNP): Will the minister give the 
Parliament an unequivocal assurance that there 
will be no circumstances in which one business 
would pay two levies, first as a tenant and 
secondly because, under the commercial lease 
under which they occupy the premises, they are 
responsible for the owner’s BID levy? 

Malcolm Chisholm: As I am not responsible for 
the policy area, it would be fair if I got a note to 
give me the answer to that. The proposals are in 
the bill, but they are the responsibility of the 
Scottish Executive Finance and Central Services 
Department and the Minister for Finance and 
Public Service Reform. I will not give a hasty 
answer to that without having received advice. 
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Stewart Stevenson: On a point of order, 
Presiding Officer. Are you minded to make time for 
the Minister for Finance and Public Service 
Reform or his deputy to speak on the issue? 

The Deputy Presiding Officer: I am afraid that 
neither of those ministers has pressed their 
request-to-speak button, but if one of them does 
so, it would be appropriate for them to speak. 

Tricia Marwick: Further to that point of order, 
Presiding Officer. We are considering stage 3 of a 
bill, which will no doubt go into law today, so it is 
important that, when members have questions 
about it, we have a minister present who can put 
the answer on record. The Executive’s practice is 
simply not acceptable, so I hope that you will 
make a ruling on that. 

The Deputy Presiding Officer: I cannot make a 
ruling because the point is not about the standing 
orders. I hear Tricia Marwick’s point—other 
members will doubtless take it into consideration 
when they decide how to vote on the amendments 
in the group. 

Malcolm Chisholm: The reason why I said that 
I would not give a hasty answer is that an answer 
will be given before the end of this speech. 
Members must understand that part 9 comes from 
another department. Obviously, I understand the 
generality of the policy but, if there is a detailed 
question to which I do not know the answer, I will 
seek advice on it. There is nothing unusual about 
that. 

Through the BIDs working group, 
representatives from the public and private sectors 
urged us to legislate for owners to be part of BIDs, 
as did the majority of responses to the public 
consultation. The bill reduces the risk that owners 
will benefit from a successful BID project at the 
expense of occupiers who pay the levy. At stage 
2, the committee rejected an amendment with the 
same outcome as amendment 150, which I ask 
members to reject as well. 

David McLetchie: Will the minister 
acknowledge—or would he like his researchers to 
establish for him—that the Scottish Executive 
does not have the power to impose a BID levy on 
anybody at present and is seeking that power from 
Her Majesty’s Government? 

Malcolm Chisholm: Indeed. We have asked for 
an order on that under section 104 of the Scotland 
Act 1998 and it has been granted. 

Amendment 34, together with amendments 35 
and 36, provides for the allocation of a vote to 
each property that is liable for non-domestic rates. 
Those amendments will also allow the allocation of 
a single vote to each property owner or tenant who 
is eligible to vote. That voting arrangement best 
provides for the involvement of property owners 

and is based on the views of the BIDs working 
group. It will usually give greater weight to the 
votes of the more numerous, smaller non-
domestic ratepayers participating in part 1 of the 
ballot, compared with part 2 of the ballot, which 
weights votes and could be dominated by larger 
interests of owners and tenants. The result will be 
a balancing of different voting interests over the 
first and second parts of a BID ballot. 

Amendment 36 acknowledges that voting 
arrangements for BIDs are not straightforward. We 
will include in secondary legislation the details of 
the allocation of votes between non-domestic 
ratepayers and other owners and tenants who are 
entitled to vote. Putting those requirements in 
regulations will allow scope to reflect the variety of 
permutations of owners, tenants, non-domestic 
ratepayers and so on in a BID, especially where 
those persons may be interchangeable or overlap. 
The level of detail that is required to cover those 
permutations is not appropriate for primary 
legislation, and amendment 36 provides for it to be 
covered in secondary legislation. 

I recommend that members accept amendments 
34 to 36. 

Although I agree that councils should work 
together with businesses throughout their areas 
and should not do anything to undermine or cut 
across existing BID projects, I cannot understand 
the rationale for amendment 151. I can illustrate 
the issue by referring to the BID pilot that is taking 
place in Inverness city centre. If amendment 151 
were agreed to, it would prevent Highland Council 
from undertaking work in another part of its area—
for example, in Wick or Thurso, which are more 
than 100 miles from Inverness—simply because a 
BID is already doing similar work. Where is the 
logic in that? As we explained at stage 2, when a 
virtually identical amendment was rejected, I am 
open to any amendment to make the bill stronger; 
amendment 151 does not do that, so I ask that it 
be rejected. 

The Executive will monitor the effectiveness of 
BID arrangements on behalf of the Scottish 
ministers. To improve BID arrangements, the 
Executive may propose to alter the groups that are 
eligible to vote in the BID ballot; the veto criteria 
that local authorities will apply to BID proposals; 
and the allocation of votes between non-domestic 
ratepayers and owners and tenants. Amendment 
90 and amendment 159, which takes account of 
the Subordinate Legislation Committee’s views, 
make such important changes possible only by 
regulations under affirmative procedure. 
Parliament, therefore, will have the opportunity to 
approve such recommendations and improve the 
workings of BID arrangements. Related 
amendments 89 and 89A are consequential on 
those amendments. 
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Dr Jackson: The minister mentioned 
amendments 90 and 159 in connection with 
secondary legislation. I have it noted down that the 
relevant amendments are amendments 89A and 
159. I just want to clarify that. 

Malcolm Chisholm: I have it noted down that 
the related amendments, amendments 89 and 
89A, are consequential.  

Dr Jackson: That is fine. 

15:15 
Malcolm Chisholm: I therefore recommend that 

amendments 89, 89A, 90 and 159 be accepted.  

In response to Fergus Ewing’s question, the 
weighting of the levy depends on the weighting of 
the vote. It is possible that a person will vote and 
pay as both a ratepayer and an owner. However, 
the vote and the burden are weighted accordingly. 

Fergus Ewing: Obviously, voluntary schemes 
whereby businesses contribute towards city 
centres have played a part in Scottish civic life and 
will continue to do so, as in Inverness and 
Bathgate. However, the so-called pilot BID 
schemes that the Executive has discussed 
throughout the passage of the bill are not BIDs at 
all, because businesses pay nothing. They are 
bungs of public money, designed to win the 
support of business. That is straightforward.  

Let me come directly to the point. The SNP 
campaigned against the higher business tax that 
was imposed by the First Minister when he was 
Minister for Finance, which was called—
eponymously and, I thought, rather generously—
Jack’s tax. Since then, we have had seven years 
of higher tax in Scotland than in England. 
Eventually, the Executive recognised that it had 
got it wrong, and it is scrapping it. It is too late, 
though—that will not apply until the year after the 
current Executive has demitted office.  

Once we get rid of Jack’s tax, we will find it 
replaced by Lamont’s levy, Malcolm’s money or 
Chisholm’s cash. The point about BIDs is simple. 
Whether they want to or not, businesses that have 
voted against the proposal will have to pay a 
higher tax. This morning, the First Minister, in full 
rattled mode, was talking about the perceived 
impact on business of things that might happen. Is 
he really saying that those higher taxes on small 
businesses in Scotland are welcomed by small 
businesses? They are not welcomed by the 
Federation of Small Businesses.  

Let me move to the revelation from today’s 
debate. The Executive that brought us higher 
taxation now brings us double taxation. The 
Minister for Communities has just indicated that 
nothing in the bill will prevent a business from 
paying twice. It is very simple—if the First Minister 

understands commercial life. The tenant will have 
to pay—because they are the tenant—as is clear 
under any BID scheme. Anyone who has ever had 
contact with a commercial lease will know fine well 
that, in virtually every commercial lease that exists 
in this country, there is a provision that says that 
landowners are entitled to pass to tenants liability 
for any rates, impositions or taxes, whether 
national or local. What is this if not a local tax? 
There is a clear and present danger that 
businesses will have to pay double taxation. 

The minister was plainly hit by surprise by my 
rather simple, modest intervention. He did not 
appear to notice that it was not my idea—it was in 
the Local Government and Transport Committee’s 
report, at paragraph 57.  

The Deputy Presiding Officer: You have one 
minute left.  

Fergus Ewing: Thank you. I can do a lot in a 
minute, Presiding Officer. 

The Deputy Presiding Officer: I have already 
given you three, Mr Ewing. You have a bonus 
minute, because you are doing so well.  

Fergus Ewing: I hope it is always thus.  

I will quote from paragraph 57 of the Local 
Government and Transport Committee’s report on 
the bill at stage 1, which has been out for months. 
One would expect the minister to have read that 
parliamentary report—ministers are always going 
on about how they listen to Parliament. It says: 

“There is a question as to whether landlords or property 
owners who pay a levy will recoup it from their tenants”. 

However, the minister did not know about that 
today—sleeping on the job, not noticing it. 
Malcolm’s money is coming to businesses, not 
once, but twice. That is double taxation. Who says 
the Executive is fit to run the country if its 
specialist subjects appear to be poor legislation 
and shambolic management of the public 
finances?  

Scott Barrie: I will speak against the 
amendments in the name of David McLetchie. 
Similar amendments were lodged and rejected by 
the committee at stage 2. David McLetchie was 
right to say that a BID levy would be implemented, 
but he failed to acknowledge that a levy could be 
implemented only if local businesses voted for it. I 
see nothing wrong with local businesses working 
in partnership with local authorities to improve the 
districts in which they trade. If businesses did that 
and wanted to reinvest in their areas, it would be 
completely wrong if some businesses in those 
areas enjoyed all the advantages of that but paid 
nothing for it. 

David McLetchie wants us to accept the strange 
concept that someone can opt out of the result of 
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a decision on which they had a vote. I have never 
heard a Tory argue that people who did not vote 
for a national Government should not pay the 
taxes that that Government imposes. When 
people vote for something, they must do what is 
required. 

Nobody will vote for a business improvement 
district unless they believe that they will get 
something out of it. It is ludicrous to suggest that 
people would blithely say that they would pay 
another 1 per cent of rateable value without taking 
great interest in what they got for that. If BIDs are 
to succeed, it will be important that all businesses 
are signed up to them. The way to achieve that is 
to have a ballot and take it from there. 

BIDs offer a tremendous opportunity. 

Bruce Crawford (Mid Scotland and Fife) 
(SNP): Employment in Dunfermline has just taken 
two major hits. If a small business there that was 
starting in its life to try to grow from a small acorn 
into a large oak tree voted no, would it be right that 
it still had to pay the BID levy, which might push it 
over the edge so that it could no longer survive? 

Scott Barrie: Dunfermline is a good example 
and I am interested in what local businesses there 
think of the idea. Several local businesses have 
told me that they are interested in the concept of 
BIDs, in whether they could contribute to that and 
in whether they would get something out of it. As I 
said, no business would vote for a BID levy if it did 
not think that that would be in its interest. 

My answer to Mr Crawford’s direct point is that if 
a business thinks that it will get something out of a 
BID, it is not unfair to ask it to put something in. 
The levy will not be a flat rate for all businesses—it 
will be a percentage of rates, so a small business 
will pay considerably less than a larger business 
will. That principle is fair. 

The BID proposal is good and is worthy of 
consideration. An interesting point about the 
debate is to ask why, if members disagreed with 
BIDs and thought that introducing them was the 
wrong thing to do, they did not lodge amendments 
to remove BIDs from the bill. Such amendments 
were not lodged; members just want to play at it. 

Dave Petrie: I will add to what David McLetchie 
said. How much more will we land our businesses 
with? They pay massive water charges and 
massive business rates and now we are to ask 
them to pay for BIDs. The system should be 
voluntary; as Fergus Ewing said, such a system 
works perfectly well up north. Also, there is no 
question but that either the tenant or the owner, 
but not both, should pay. Finally, as David 
McLetchie said, businesses that pay extra should 
get extra. 

Christine Grahame: I will respond to a 
comment by Scott Barrie. The Scottish National 
Party has had to lodge an amendment to the 
motion to pass the bill because it is not competent 
to amend a purpose of a bill, and one of the bill’s 
purposes is 
“to make provision for business improvement districts”. 

Otherwise, we would have lodged an amendment 
to delete the provisions on BIDs. 

The Deputy Presiding Officer: Bristow 
Muldoon has two minutes. 

Bristow Muldoon (Livingston) (Lab): I will 
make a brief speech and I will not require the full 
two minutes. 

The position for which the Scottish National 
Party and the Conservative party have argued 
would not improve businesses in Scotland but 
would create a freeloaders charter. It would create 
a situation in which businesses that were prepared 
to invest funded improvements in town centres 
while businesses that declined to put resources 
into that would benefit without contributing. 

I draw attention to the fact that business 
improvement districts are up and running in the 
UK—they operate in England. In many town and 
city centres in England, businesses have willingly 
voted by substantial majorities to implement 
business improvement districts. The SNP and the 
Conservatives are saying that Scottish businesses 
cannot take a conscious decision about what is in 
their best interests in the way that English 
businesses can. They do not trust Scottish 
businesses to make informed judgments. We 
should reject the amendments in the name of 
David McLetchie and the SNP’s amendment to the 
motion on the bill, which we will debate later. 

David McLetchie: I take strong exception to the 
minister’s comment that amendment 149 is 
misconceived, because it is far from 
misconceived; indeed, it was carefully conceived 
in order to establish the principle of voluntary 
payment as opposed to the principle of 
compulsorily extracting funds from people who see 
no worth or merit in proposals that will affect their 
locality. I also take strong exception—as I am sure 
Scotland’s businesses will—to what Bristow 
Muldoon said about freeloaders. Those 
freeloaders already pay £2 billion a year in 
Scottish taxes. It is absurd to characterise them in 
such a way. 

Mr Barrie said that things will be all right 
because people will get to vote. The Scott Barrie 
concept of democracy is two wolves and a sheep 
sitting down to decide what is for lunch—it is 
ridiculous. We cannot create a subset of taxpayers 
in this country and decide that they should get to 
vote on whether they should all pay extra money. 
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Taxes are levied by councils and Parliaments that 
all of us elect. We should not chop up the country, 
allow one group of people to impose their ideas on 
others and then allow money to be compulsorily 
extracted from those people. That is a negation of 
democracy—it is not democracy at all. 

I echo a point that the SNP ably made. It is not 
true to say, as the minister asserted, that 
businesses in Scotland support the BID proposals. 
The Federation of Small Businesses, which is one 
of the largest business organisations, is wholly 
opposed to them. Members will know that because 
it was reasserted only this week in the briefing that 
they received in advance of the debate. 

The Scottish Executive’s performance in dealing 
with amendment 150 was lamentable. It does not 
have a clue about what the impact will be of 
imposing a landlord levy and the implications of 
that for new and existing leases in Scotland. Mr 
Ewing made that point very well and I am sure that 
he will do so again now. 

Fergus Ewing: Given that the Executive 
appears to have implicitly admitted that it will be 
possible for businesses to be levied twice, does 
Mr McLetchie believe that it is prudent to press 
amendment 150, as it would assist the Executive 
in that purpose? 

David McLetchie: It is prudent to resolve the 
whole issue and not to undermine the UK’s 
property investment market. I am sure that Mr 
Ewing knows that undermining that market would 
have disastrous effects on property investment in 
this country. 

The point that I made about amendment 151, 
which focuses on the principle of additionality, is 
that it is fair. We have heard about Highland 
Council and businesses in Inverness and Wick. 
The simple question is why a business in Nairn 
should pay extra for a service that a business in 
Wick gets for nothing. The amendment would 
ensure that that does not happen, that there is a 
level playing field, that if somebody pays extra, 
they will get extra and that people will not pay 
more for nothing. 

The Deputy Presiding Officer: The question is, 
that amendment 149 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. I suspend the meeting for five minutes 
while the division bell is rung. 

15:28 
Meeting suspended. 

15:33 
On resuming— 

The Deputy Presiding Officer: We will now 
proceed with the division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
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Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 37, Against 78, Abstentions 1. 

Amendment 149 disagreed to. 

Amendment 150 moved—[David McLetchie]. 

The Deputy Presiding Officer: The question is, 
that amendment 150 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division.  

FOR

Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Petrie, Dave (Highlands and Islands) (Con)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
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McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Adam, Brian (Aberdeen North) (SNP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 20, Against 71, Abstentions 27. 

Amendment 150 disagreed to.  

Section 37—Approval in ballot 

Amendment 34 moved—[Malcolm Chisholm].  

The Deputy Presiding Officer: The question is, 
that amendment 34 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division.  

 

FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
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McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

AGAINST

Martin, Campbell (West of Scotland) (Ind) 

ABSTENTIONS

Curran, Frances (West of Scotland) (SSP)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fox, Colin (Lothians) (SSP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP) 

The Deputy Presiding Officer: The result of 
the division is: For 112, Against 1, Abstentions 5. 

Amendment 34 agreed to. 

Section 38—Approval in ballot – alternative 
conditions 

Amendment 35 moved—[Malcolm Chisholm]—
and agreed to. 

After section 42 

Amendment 151 moved—[David McLetchie]. 

The Deputy Presiding Officer: The question is, 
that amendment 151 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division.  
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
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Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  
Swinburne, John (Central Scotland) (SSCUP) 

The Deputy Presiding Officer: The result of 
the division is: For 37, Against 78, Abstentions 2. 

Amendment 151 disagreed to.  

Section 43—Regulations about ballots 

Amendment 36 moved—[Malcolm Chisholm]—
and agreed to. 

Section 44—Further provision as to 
regulations under Part 9 

Amendment 89 moved—[Malcolm Chisholm]. 

Amendment 89A moved—[Dr Sylvia Jackson]. 

The Deputy Presiding Officer: The question is, 
that amendment 89A be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division.  
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
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Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

McNeil, Mr Duncan (Greenock and Inverclyde) (Lab) 

ABSTENTIONS

Curran, Frances (West of Scotland) (SSP)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fox, Colin (Lothians) (SSP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP) 

The Deputy Presiding Officer: The result of 
the division is: For 110, Against 1, Abstentions 5. 

Amendment 89A agreed to. 

The Deputy Presiding Officer: The question is, 
that amendment 89, as amended, be agreed to. 
Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division.  
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
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McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Curran, Frances (West of Scotland) (SSP)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fox, Colin (Lothians) (SSP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Martin, Campbell (West of Scotland) (Ind) 

The Deputy Presiding Officer: The result of 
the division is: For 112, Against 0, Abstentions 6. 

Amendment 89, as amended, agreed to. 

Amendment 90 moved—[Malcolm Chisholm]—
and agreed to. 

Amendment 159 moved—[Sylvia Jackson]—and 
agreed to. 

Section 46B—Equal opportunities 

The Deputy Presiding Officer: Group 27 is on 
equal opportunities. Amendment 152, in the name 
of Cathy Peattie, is the only amendment in the 
group. 

Cathy Peattie (Falkirk East) (Lab): 
Amendment 152 is a probing amendment. 
Accommodation remains one of the main 
problems that face Gypsies and Travellers in 
Scotland. In its 2001 report on the plight of 
Gypsies and Travellers, the Equal Opportunities 
Committee made a number of recommendations 
to the Scottish Executive and local authorities. The 
committee has reviewed progress since then and, 
although we are happy that the Executive is 
looking at our recommendations, we are 
disappointed by the lack of progress. 

Things are no better for Gypsies and Travellers 
in Scotland. The committee hoped that the 
Housing (Scotland) Bill would take the 
accommodation of Gypsies and Travellers on 
board, but it did not. It is vital that planners have 
regard to the special needs of Gypsies and 
Travellers in Scotland. Planning authorities must 
make suitable provision for sites for Gypsies and 
Travellers and find ways to meet their needs. 

I seek assurances from the minister and ask her 
to make a commitment to end discrimination and 
prejudice against Gypsies and Travellers in 
Scotland. 

I move amendment 152. 

Karen Whitefield: I appreciate Cathy Peattie’s 
concern and her desire to advance the case of 
Gypsy Travellers. That is, I hope, something that 
many of us in the chamber would support. 
However, at stage 2, an Executive amendment 
was lodged to place a duty on local authorities to 
promote equal opportunities. That will ensure that 
Gypsy Travellers’ needs are taken into account in 
the planning process. In those circumstances, it 
would be inappropriate to single out Gypsy 
Travellers and mention them in the bill. To do so 
would be to the detriment and disadvantage of 
other minority groups that were not mentioned, 
such as women and ethnic minorities. 

Linda Fabiani (Central Scotland) (SNP): I am 
not convinced that Gypsy Travellers can be put in 
the same category as other minority groups, 
because it is obvious that they are discriminated 
against in all walks of life, particularly in housing, 
as has been discussed many times in the chamber 
and in committees, including during the passage 
of the Housing (Scotland) Bill. 

It is a fact that local authorities often prevaricate 
about their perceived duties in relation to Gypsy 
Travellers. I will be interested to hear what the 
minister says, but in my view it cannot be stated 
too often that Gypsy Travellers have needs that 
should be addressed, that we have not addressed 
those needs for decades and that it should be 
enshrined in legislation that special treatment 
should be given. 
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Karen Gillon (Clydesdale) (Lab): I am 
sympathetic to the views that my colleague Cathy 
Peattie expressed. The picture is patchy across 
Scotland. In my area, South Lanarkshire, we have 
a good story to tell, but that is not the case in all 
areas. Discrimination still takes place, and I am 
sure that members share my concern about—and 
would wish to distance themselves from—the 
comments that were made last week by a 
Conservative in Edinburgh on the Hearts website. 

If the minister does not accept amendment 152, 
I ask her to say what steps she will take to ensure 
that local authorities do not discriminate against 
Gypsy Travellers. In the same vein, I ask her to 
clarify how she can ensure through guidance that 
new developments such as shopping centres and 
hospitals meet the needs of adults with disabilities 
who do not currently get access to proper toileting 
facilities or who require bed toilet facilities. I have 
a number of young constituents who cannot enjoy 
a full social life because they cannot get access to 
proper toileting facilities, which others take for 
granted. 

15:45 
Johann Lamont: As Karen Whitefield said, the 

Planning etc (Scotland) Bill was amended at stage 
2 to place a duty on Scottish ministers and 
planning authorities to perform their functions in a 
manner that would encourage equal opportunities. 
We cannot dismiss the significance of that step, or 
the challenge that it presents. 

We acknowledge that providing equality of 
opportunity might mean treating some sectors of 
society differently from others. We have to 
understand that Gypsies/Travellers have particular 
needs. 

I acknowledge the commitment of Cathy Peattie 
and members of the Equal Opportunities 
Committee, who have highlighted issues relating 
to Gypsies/Travellers. Our overarching equality 
duty must address their needs as much it 
addresses the needs of any other group. I 
acknowledge the challenge that that will present to 
planning. However, I do not agree that the 
situation for Gypsies/Travellers is no better than it 
was when the Equal Opportunities Committee first 
considered the issue. Work is going on. An awful 
lot more remains to be done, but we would end up 
with a counsel of despair if we did not accept that 
some progress had been made. 

The package of planning reforms that we are 
implementing will provide greater opportunities for 
individuals and communities to engage in a more 
open and accessible planning system. As we 
discussed at stage 2, we have to understand that 
it can be difficult for some groups in the 
community to engage, and, clearly, that is true for 

Gypsies/Travellers. It will be a challenge for those 
who develop participation strategies to understand 
that community engagement is not simply about 
setting up a meeting in a village hall on a Friday 
night and then complaining when nobody turns up. 
Some people have a life and would not 
necessarily want to go to a meeting at that time. 
Gypsies/Travellers face particular barriers, and 
that has to be understood in any participation 
strategy. We will have to engage with those 
groups in developing an appropriate strategy. 

Guidance to planning authorities on housing 
makes it clear that local development plans should 
make provision for Gypsy/traveller sites where a 
need is demonstrated in the local housing 
strategy. That strategy will be critical in 
understanding how to meet the needs of 
Gypsies/Travellers. 

I chaired a strategic group on Gypsies/Travellers 
and we identified several action points that will 
have to be addressed. Some of those action 
points were on housing issues. 

Our significant investment in site provision has 
given us the opportunity to take a more 
imaginative and creative view of the housing 
needs of Gypsies/Travellers. I have no doubt that, 
if we were to falter in that work, members of the 
Equal Opportunities Committee and other 
members across the chamber would pursue the 
issue with us. 

Karen Gillon raised an issue that she has 
highlighted before. In planning policy and advice, 
we acknowledge the need to make appropriate 
provision to minimise the impact on disabled 
people and to give them access to services such 
as toilet facilities in shopping centres. The whole 
thrust of the planning package will ensure that, if 
such services and facilities are not being provided, 
that will be acknowledged quickly so that future 
development plans and proposals address those 
practical issues. That will be critical. The planning 
system cannot be responsible for absolutely 
everything, but it will create a context in which 
such specific needs can be addressed. 

I hope that Cathy Peattie will not press 
amendment 152. The issues in the amendment 
are clearly in line with the Executive’s equal 
opportunities commitments to engage with 
Gypsies/Travellers and to understand, through 
that engagement, how their needs are expressed 
at the local level so that those needs can be met. 

The Deputy Presiding Officer: I now invite 
Cathy Peattie to wind up. I can allow you two 
minutes. 

Cathy Peattie: I will probably not need a full two 
minutes, Presiding Officer. 
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I thank the minister for her commitment to 
ensuring that the strategic working group got 
together. That group is very important and I look 
forward to its report. 

The minister was right to talk about the way in 
which people can participate. It is not enough for 
people to say, “We will look at ways of consulting 
Gypsies and Travellers,” but then not find ways of 
ensuring that there is real participation. 

It is not all doom and gloom; some local 
authorities do a very good job. However, more and 
more Gypsies and Travellers are finding it more 
difficult to find appropriate places to park their 
caravans. 

I welcome the minister’s comments. It is 
important that we monitor the situation. People 
must not continue to say, “We are doing this 
work,” when they are not actually doing it. Gypsy 
Travellers should not be able to say, “This is all 
very well, but life for us is just as difficult as 
before.” 

The Deputy Presiding Officer: Are you 
pressing amendment 152? 

Cathy Peattie: No. 

The Deputy Presiding Officer: Do members 
agree that amendment 152 be withdrawn? 

Members: No. 

The Deputy Presiding Officer: The question is, 
that amendment 152 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Maclean, Kate (Dundee West) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  

Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Adam, Brian (Aberdeen North) (SNP)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
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Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Peattie, Cathy (Falkirk East) (Lab)  
Robison, Shona (Dundee East) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 19, Against 68, Abstentions 25. 

Amendment 152 disagreed to. 

After section 46B 

The Deputy Presiding Officer: Group 28 is on 
regulations in connection with inquiries, etc. 
Amendment 92, in the name of the minister, is the 
only amendment in the group. 

Johann Lamont: Amendment 92 will enable 
regulations to be made under the Town and 
Country Planning (Scotland) Act 1997 to govern 
procedures for inquiries, hearings and reviews 
under that act. In particular, the amendment is 
intended to enable comprehensive regulations to 
be made governing the handling by Scottish 
ministers of appeals and called-in applications. 

At present, the procedures for inquiries, 
hearings and written submissions are governed by 
different rules and regulations, reflecting the fact 
that only one type of procedure is normally used in 
any one case. Through regulations made under 
the bill’s provisions, we intend that ministers 
should decide the most appropriate procedure for 
each appeal or call-in, depending on the nature of 
the material that needs to be examined and the 
complexity of the issues raised. Oral procedure—
whether for a formal inquiry or a more informal 
hearing process—will normally be reserved for the 
complex elements of a case in which issues 
cannot be resolved by consideration of a party’s 
written submissions. In many cases, the procedure 
will involve a combination of inquiry, hearing and 
written submissions. It therefore makes sense to 
have comprehensive regulations that cover all the 
options. Those who are involved with appeals—
whether planning authorities, appellants or the 
community—will thus have a single reference 
document setting out their rights in the process 
and the obligations that they are required to meet. 
I therefore ask members to support the 
amendment. 

I move amendment 92. 

Amendment 92 agreed to. 

The Deputy Presiding Officer: Group 29 is on 
promotion of mediation. Amendment 153, in the 
name of Christine Grahame, is the only 
amendment in the group. 

Christine Grahame: Several years ago, I 
attended a mediation conference in Baltimore, 
Maryland, along with senior members of the legal 
profession, the Faculty of Advocates, the Scottish 
Legal Aid Board and the Scottish Consumer 
Council, to study the operation of mediation in that 
state across a whole sphere of activity. It was 
being used not just as we are used to it being 
used in Scotland—in family law courts and 
sometimes contracts—but in large commercial 
contracts, in planning and in neighbourhood 
disputes. It was used throughout Maryland and 
was promoted by the leaders in that state. I make 
it plain that I am that dreadful thing: a convert. 

I also make it plain that mediation is not 
arbitration. The two must not be confused. 
Arbitration requires a third party to come to a 
decision—a judgment—that is then imposed on 
the other parties and is binding. Therefore, in their 
perception, there is nearly always a winner and a 
loser, as there is in court judgments. That is not 
mediation. Mediation involves trained mediators 
sitting with parties at dispute and in conflict to 
seek, by consensus, a binding resolution. The 
perception in mediation is that there are no 
winners or losers; as Del Boy would say, 
“Everyone’s a winner.” It saves grief, money and 
time. 

I commend this enabling amendment to the 
minister as a progressive step. The minister says 
that there will be a culture change in the way in 
which we go through the planning process. In my 
view, amendment 153 would enhance that culture 
change and could lead to further mediation in 
other areas in Scotland. 

I move amendment 153. 

Malcolm Chisholm: Amendment 153 would 
give ministers a power to make regulations to 
promote the use of mediation. There is no doubt 
that mediation is a useful tool—a non-adversarial 
approach that helps to build consensus and to 
improve relationships around potentially difficult 
issues. Although mediation can be a useful 
process in areas such as family law, where 
couples might agree to use an independent third 
party to help them to discuss and resolve areas of 
conflict, there is little evidence of the benefits that 
it could bring to the planning system. That is why 
we have said that we will run a pilot to see 
whether formal mediation can be applied 
effectively to the planning system and to evaluate 
its potential impacts and costs. 
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Mediation is just one of a number of tools for 
involving communities in the planning process. 
The planning advice note on community 
engagement proposes a number of engagement 
techniques, including mediation. I do not wish one 
method—especially a method that is relatively 
untested in the planning system—to be given 
prominence in the bill, potentially at the expense of 
others. It could also be counterproductive to 
require in law something that should be 
approached on a voluntary basis, with the 
agreement of both sides. I do not support 
amendment 153 and urge members to reject it. 

Christine Grahame: As I have indicated 
previously in the chamber, there is a vast amount 
of evidence that mediation works. I suggest that 
the minister considers the successful operation of 
mediation in Maryland, the state to which I 
referred. Major commercial companies use 
mediation because it saves them a great deal of 
money and time.  

Amendment 153 does not make mediation 
mandatory but leaves it to the discretion of 
Scottish ministers, who 
“may by regulations make provision to promote the use of 
mediation”. 

The amendment does not make the minister 
promote mediation, but simply leaves it open to 
him to take up that opportunity—or not, as the 
case may be. His response is rather unhappy—I 
was hoping that we would move forward with 
culture change. If we want to get away from 
conflict in planning, mediation is the way in which 
to do that. I am sorry that the minister will not 
support amendment 153. 

The Deputy Presiding Officer: The question is, 
that amendment 153 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  

Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
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McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 38, Against 74, Abstentions 1. 

Amendment 153 disagreed to. 

Section 48—Further amendment of the 
principal Act 

Amendment 155 moved—[Patrick Harvie]. 

The Deputy Presiding Officer: The question is, 
that amendment 155 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  

Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
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Murray, Dr Elaine (Dumfries) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con)  
Swinburne, John (Central Scotland) (SSCUP) 

The Deputy Presiding Officer: The result of 
the division is: For 37, Against 72, Abstentions 2. 

Amendment 155 disagreed to. 

Amendment 154 not moved. 

Amendment 91 moved—[Malcolm Chisholm]—
and agreed to. 

Amendments 160 and 161 moved—[Dr Sylvia 
Jackson]—and agreed to. 

Before section 50 

16:00 
The Deputy Presiding Officer: Group 30 is on 

report on implementation. Amendment 156, in the 
name of Sarah Boyack, is the only amendment in 
the group.  

Sarah Boyack: We would all agree that the 
Planning etc (Scotland) Bill is one of the most 
important pieces of legislation that the Parliament 
will pass. Amendment 156 is a probing 
amendment that is designed to try to get a feel 
from the Executive as to what it intends to do in 
future to review the legislation. The fact that the 
Communities Committee spent a marathon 
amount of time scrutinising the bill, with lots of 
input from members who were not on the 
committee, and the fact that 20 MSPs have lodged 
amendments for stage 3 consideration, tell us that 
there is huge interest across the Parliament in the 
successful implementation of the bill.  

Many of us will have attended meetings in our 
communities on local plans and planning 
applications over the past year, so we know that 
there is also great interest in planning outside the 
Parliament. The bill is complex and implementing 
it will require additional resources and a big 
change in culture in our local authorities and in our 

development industry. If implementation is to be 
successful, we will need to follow through on that 
interest. We will need trained planners who are 
equipped to lead that process of engagement and, 
I hope, empowerment of local communities.  

It will be important that we monitor the success 
of the bill as a Parliament. Through development 
plans, we have sought a much more effective 
system of providing a framework for the protection 
of the environment. That will require a greater 
investment by those local authorities that have not 
hitherto made that a priority, so we will want to 
keep an eye on that. We must consider how the 
election of local authorities under a different 
system will affect the planning system, given the 
new procedures for neighbour notification, the 
delegation of decision making and some of the 
notification procedures that the Executive has put 
into the new framework. Implementing the bill will 
also require the revision of a lot of Executive 
guidance, and I hope that implementation will 
focus on the outcomes as well as the processes. 
We must examine how the planning process 
delivers better outcomes.  

I would like the minister to take the opportunity, 
in responding to amendment 156, to outline the 
timescales within which she envisages that the 
Executive will review the bill. We have had a lot of 
discussion in Parliament about the importance of 
post-legislative scrutiny. To make the Planning etc 
(Scotland) Bill a success, the Parliament will have 
to review its implementation. I would like to hear 
how the Executive sees the implementation of the 
bill.  

In amendment 156, I suggest a timescale of 
three years. I note that, in a letter to the 
Communities Committee, the deputy minister 
suggests that it will take two years just to revise 
and issue some of the guidance, so she might 
think that a three-year timescale is too short. 
However, I believe that we need to start to review 
the bill within five years, and certainly within a 
decade, of royal assent. Perhaps the trick is to 
have a programme from the Executive that is 
similar to the programme that was built up for the 
bill’s introduction.  

As I said, amendment 156 is a probing 
amendment, but it makes an important point about 
post-legislative scrutiny. I certainly hope that the 
Scottish Parliament will spend more time in the 
next session on scrutiny of how acts have been 
implemented than it spends on new proposals. 
That will be absolutely crucial for the Planning etc 
(Scotland) Bill.  

I move amendment 156.  

Susan Deacon: Although I do not support the 
detail of amendment 156, I absolutely support the 
sentiments that Sarah Boyack has just articulated. 
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I ask the minister, in responding, to comment 
specifically on the resourcing capacity that will be 
put in place to drive forward the implementation 
process, nationally and locally.  

Members have copies of the deputy minister’s 
letter to the convener of the Communities 
Committee. I have some concern about the 
emphasis that it places on secondary legislation 
and guidance, and I seek an assurance that the 
Executive will place appropriate emphasis on the 
human dimension of leadership, dialogue, training 
and other such methods of driving momentum 
behind the process.  

I also ask the minister whether a process will be 
put in place to ensure that the various 
stakeholders and the range of organisations that 
have an interest in the bill will now turn their minds 
to what happens after it is passed. In that regard, I 
welcome the contribution from the Scottish Council 
for Development and Industry, which is indeed 
looking beyond the bill. I would like to see more 
external organisations doing so from here on in.  

Johann Lamont: One of the things that I have 
learned in this job is that planners are human. 
Therefore, their energy and enthusiasm will 
ensure that the human dimension of planning and 
the crucial role of communities are recognised. 

I take Susan Deacon’s point that there is also a 
challenge for stakeholders. Some of them have 
engaged with the process as the bill has gone 
through Parliament, but others were content to 
stand on the sidelines and shout. It is crucial that 
everyone who has an interest in the matter 
engages with the process. 

Sarah Boyack is correct to say that there has 
already been a significant amount of engagement 
in the Parliament and through the committee 
process. It sometimes felt as if everybody and 
their granny was at the committee when we 
considered the bill. There is no doubt that people 
engaged seriously with the process. I 
acknowledge the role of Sarah Boyack, who 
ensured that she voiced her concerns on behalf of 
her constituents. 

Amendment 156 would require ministers to 
report to Parliament on the implementation of the 
legislation, particularly in respect of actions taken 
by ministers and planning authorities. 

The Communities Committee discussed the 
issue in detail at stage 2. It was recognised across 
the committee that an important principle is 
involved and that it is essential to keep a careful 
eye on the implementation of legislation to ensure 
that a gap does not open up between what has 
been claimed and what is delivered. However, it 
became clear in that discussion that a single 
snapshot report was not the best way to address 
the issue and that such a provision would be too 
prescriptive. 

We already have examples of fixed dates that 
were set for reporting back to the Parliament on an 
issue proving to be inappropriately timed. For 
example, we reported back on the right to buy 
before we got to the stage at which the changes 
that had been implemented in the Housing 
(Scotland) Act 2001 could be followed through. 

It is, of course, essential that ministers maintain 
an open and constructive dialogue with the 
Parliament on the implementation of policy and 
legislation in general. Parliament has a clear role 
in scrutinising implementation. 

In the case of planning, we fully intend to keep 
the Communities Committee, the Parliament and 
all interested parties up to date with progress on 
the many aspects of planning modernisation. 
There will be an extensive programme of 
secondary legislation, and we have responded to 
concerns raised by the Subordinate Legislation 
Committee in that regard by putting in place the 
safeguards that it wanted. 

Members will appreciate that implementation of 
the programme will take a number of years. 
However, I am happy to put on record our 
commitment to ensuring that, if the bill is passed, 
Parliament is kept properly and fully informed of 
progress made in implementation. I have already 
written to the Communities Committee to give an 
indicative outline timetable for implementation. As 
I said, much of this will come back to Parliament in 
the form of secondary legislation. There will also 
be on-going monitoring reports on the national 
planning framework. 

Many other planning documents, such as 
Scottish planning policies, will be discussed with 
the committee. We have had productive 
engagement in that regard. We are also happy to 
discuss further with the Communities Committee 
how best to ensure that Parliament is kept 
properly informed and engaged. We already have 
a good record in engaging— 

The Deputy Presiding Officer (Trish 
Godman): The minister should be finishing now. 

Johann Lamont: I want to make this point, 
because it is crucial. 

In not supporting amendment 156, we are 
committed to engaging with all those who have an 
interest in the matter. The bill is the product of 
such engagement. Our officials are to be 
congratulated on the way in which they have 
engaged up to now. I would rather build on that 
approach and encourage and develop an on-going 
dialogue in which we continue to monitor and 
debate the transformation process with all 
interested parties through to the end. At the heart 
of the bill is the fact that we want the legislation to 
work, so we will ensure that there is close 
monitoring and reporting as we progress. 
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I identify absolutely with the views that Sarah 
Boyack expressed when she clarified the purpose 
of amendment 156, but I urge her not to be 
prescriptive about the timescale and to ensure that 
the continuing dialogue is sustained. I urge her not 
to press amendment 156, but to recognise that the 
policy position that underpins it is one that the 
planners will take forward. 

The Deputy Presiding Officer: Ms Boyack, I 
ask you to indicate whether you are pressing or 
withdrawing amendment 156. You have no time to 
wind up on it. 

Sarah Boyack: On the basis of the minister’s 
response, I seek leave to withdraw amendment 
156, if the Parliament is happy to let me do so. 

The Deputy Presiding Officer: Do members 
agree that amendment 156 be withdrawn? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  

Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
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Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 53, Against 60, Abstentions 1. 

Amendment 156 disagreed to. 

Schedule
REPEALS 

Amendments 157 and 158 not moved. 

The Deputy Presiding Officer: That ends 
consideration of amendments. Hallelujah. 

Planning etc (Scotland) Bill 

The Deputy Presiding Officer (Trish 
Godman): The next item of business is a debate 
on motion S2M-4921, in the name of Malcolm 
Chisholm, that the Parliament agrees that the 
Planning etc (Scotland) Bill be passed. 

16:11 
The Minister for Communities (Malcolm 

Chisholm): I must begin with a statement on 
Crown consent. For the purposes of rule 9.11 of 
the standing orders, I wish to advise Parliament 
that Her Majesty, having been informed of the 
purport of the Planning etc (Scotland) Bill, has 
consented to place her prerogative and interests, 
in so far as they are affected by the bill, at the 
disposal of Parliament for the purposes of the bill. 

I place on record my thanks to the Communities 
Committee and its clerks for their exceptionally 
thorough consideration of the bill at stages 1 and 2 
and, in particular, to Karen Whitefield for her 
leadership, which ensured that that happened so 
successfully. I also thank my officials for their 
superb and continuing work on planning 
legislation. Finally, my deputy Johann Lamont, 
who is the best deputy that anyone could ever 
wish to have, has made an outstanding 
contribution to the bill’s passage. 

The year 2006 has been a watershed year for 
planning in Scotland. This year, all the 
consultation, engagement, policy development 
and debate have culminated in a parliamentary 
process that has laid the foundation for years to 
come. As I have said before, the planning system 
in Scotland is undergoing its most fundamental 
and comprehensive modernisation since its 
creation in the immediate post-war period. 

I have been struck by the consensus on the bill’s 
core provisions. Of course, legislation of this size, 
importance and complexity will raise controversial 
issues, but much of what we have proposed has 
been welcomed across the board. Few people, if 
any, have dissented from the introduction of a 
statutory national planning framework; the 
revitalisation of development plans that embrace 
the ambitions of sustainable development; the 
creation of a hierarchy in planning to allow more 
proportionate processes; a tighter approach to 
appeals; a raft of measures that will ensure that 
planning decisions take local people’s interests 
fully into account; and an enhanced enforcement 
regime. 

Yes—there have been debates about the detail 
and some of the substance, and some interests 
feel that more could be added to the bill but, in 
general, all parties recognise that a great deal of 
the bill has got it right. I believe that it is a well-
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balanced package that contains measures that will 
promote efficiency and inclusion. It represents a 
bold and challenging programme of modernisation 
that will put planning back at the heart of 
Scotland’s growth and development. 

We need to remember three key messages as 
we reach the end of the legislative process. First, 
the purpose of the planning reforms is to improve 
the quality of outcomes. The best processes in the 
world are worthless unless they are used in a way 
that delivers what we really need: good-quality and 
well-serviced affordable housing; sustainable 
businesses that provide jobs and economic 
growth; and the infrastructure that is required to 
deal with our waste as cleanly as possible and to 
provide safe, efficient and sustainable modes of 
transport. Our modernisation measures should 
help to unlock planning’s potential. 

The national planning framework is a key 
element in the reform package of the planning 
system. I am strongly committed to ensuring that 
all interested parties are fully engaged and 
involved in the preparation of the second national 
planning framework and that participation 
arrangements are inclusive, open and transparent. 
Before that process begins, I will publish a 
participation statement that will set out when and 
how it will take place and the steps that will be 
taken to ensure that the public are fully involved. I 
expect that formal consultation on the scope and 
content of the second national planning framework 
will begin early in 2007 and that the consultative 
draft will follow in the autumn. 

A crucial feature of the bill is that it will place on 
planning authorities a duty to exercise any 
development planning function with the objective 
of contributing to sustainable development. A 
similar duty will be placed on Scottish ministers in 
their preparation of the national planning 
framework. Scottish ministers may issue guidance 
on that to planning authorities. The preparatory 
work that has begun on the statutory guidance for 
sustainable development is focusing on an 
analysis of existing published material. We intend 
to consult on the draft early in the new year. 

The second key message that I want to 
emphasise is that one of the most important 
lessons of the past few years has been that 
proposals are always improved when there has 
been extensive engagement with and consultation 
of everyone who has an interest in them. The 
Communities Committee commended the 
Executive for the range and extent of its 
engagement with all stakeholders as the 
modernisation proposals were developed. It has 
been hard work, but the broad consensus behind 
much of the package reflects the value of that 
engagement. A central feature of our vision for the 
modernised planning system is that early 

engagement and discussion—not least on 
development planning—are the keys to success. 

The reinforcement of the central role of 
development plans in guiding and shaping the 
development of our towns and cities and in 
ensuring that local people and other stakeholders 
have a wide range of opportunities to influence 
change in their communities is crucial to the 
success of the reform agenda. Plans must be up 
to date and communities must be able to engage 
at an early stage in the process if we are to create 
a successful Scotland that will grow and develop 
in the right places at the right time. 

My final message is the inevitable comment that 
the passage of the bill is just the beginning—it will 
take a great deal of effort to turn the bill’s 
ambitions into reality. As with all modernisation 
that is initiated by primary legislation, many of the 
fundamental measures—if they are approved by 
Parliament—will take time to come into force. An 
intense programme of modernising and updating 
regulations, circulars, statutory guidance, Scottish 
planning policies and planning advice notes will 
need to take place. Some of the groundwork for 
that has begun, but further consultation of and 
debate with stakeholders is essential in ensuring 
that the detail is practical and effective and in 
enabling key areas of planning modernisation to 
be implemented as soon as is practical. 

However, the modernisation of the planning 
system goes much wider than just the changes 
that are being made through the bill. The bill’s 
enactment should herald a change not just in 
processes, but in attitudes, behaviours and 
practices. 

The Deputy Presiding Officer: One minute. 

Malcolm Chisholm: The new planning system 
can and must be a positive tool that will add value 
to the communities in which we live and work by 
enabling the right developments to be built in the 
right places and by protecting what is special. 

Christine May (Central Fife) (Lab): Will the 
minister take an intervention? 

Malcolm Chisholm: I am in my final minute, so 
I cannot. 

Planning’s potential needs to be unlocked by all 
the organisations and individuals who operate and 
interact with the system. That means that 
applicants must demonstrate genuine willingness 
to consult, to understand the impacts of their 
developments and to comply with the decisions 
and conditions that are applied to them. Planning 
authorities must accept that planning is not just 
about control, but is the vehicle for driving forward 
their area’s growth, prosperity and well-being. 
Communities must recognise that planning 
requires that hard choices be made and that early 
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engagement will maximise their chances of 
influencing outcomes. There are many other 
agencies that must take on the challenge of 
contributing positively to planning. 

The Executive has a key role to play in setting 
an example in its casework, giving a lead in its 
policy statements and promoting improvement 
through assessment and support. The challenge 
extends across institutional boundaries and 
requires the commitment of the Executive, 
planning authorities, communities, developers, 
business and the public. We should not be 
daunted by the task that lies ahead; instead, we 
should celebrate the success of the process so far 
and treat it as the platform for achieving the 
ultimate aim, which is to make planning a 
proactive force for positive and sustainable 
change. 

I move, 
That the Parliament agrees that the Planning etc 

(Scotland) Bill be passed. 

16:19 
Christine Grahame (South of Scotland) 

(SNP): First, I intimate to members the absence of 
Sandra White, who was told of a sudden family 
bereavement during the course of proceedings. 
She would have liked to be here for the debate. 
Regardless of whether members agreed with her 
work on a third-party right of appeal, I am sure that 
they will acknowledge the huge amount of effort 
that she put into it. 

It has been a long and weary trek through a 
difficult bill that does not stand alone, but will 
amend the Town and Country Planning (Scotland) 
Act 1997. I say that for the benefit of members 
who have not been paying attention. I share John 
Home Robertson’s sentiment that that is not an 
appropriate procedure for dealing with major 
legislation. That is our first concern, but it is not 
the only one. 

I have expressed concerns previously about 
substantial amendments being lodged at stage 2 
when the practice, although it is not mandatory, 
has been that evidence is not led on stage 2 
amendments. The use of such a procedure, by 
whichever party may be in government, could very 
well lead to flawed legislation. For example, the 
issue of national scenic areas was thrown into the 
pot at stage 2. For the moment, blame for that is to 
be laid at the Government’s door, but I fear that 
such practice may lead to Parliament being 
brought into disrepute. With no revising chamber, 
and helter-skelter timetables for evidence, 
committee scrutiny can become very superficial. I 
do not blame committee members for that—
ministers must take cognisance of the fact that 
they should not be in the business of earning 

brownie points for racking up the greatest number 
of bills. What happened to the mantra “doing less 
better”? 

That said, the Scottish National Party supports 
the Planning etc (Scotland) Bill, notwithstanding 
the amendment in my name. I regret that such an 
amendment is the only competent process for 
dealing with a purpose of the bill. The minister has 
pledged that the bill will herald a new culture of 
openness, inclusivity, accountability and of playing 
by fair rules in a more consensual and less 
confrontational planning system. I hope that that is 
the case, but the jury is still out, given that 
amendments that would have ensured that the 
national planning framework—which will deal with 
major issues such as nuclear power stations and 
nuclear waste—would be scrutinised by 
Parliament were not agreed to. 

In addition, amendments to provide for a limited 
third-party right of appeal, and even to provide a 
non-third-party right of appeal, were rejected even 
by those, such as Labour members, who claim to 
stand up for ordinary Scots. They were also 
rejected by the Lib Dems, for whom such a right is 
a matter of policy; but heigh-ho—they are willing to 
pay that price for a Mondeo or two. However, I 
warn the Lib Dems that, since the Dunfermline 
West by-election, Labour has woken up and is 
spilling the beans. 

On high hedges, the definition in amendment 
147 in my name referred to such hedges being “a 
barrier to light”. That brings to mind the fact that 
Scott Barrie has introduced yet another proposal 
on his unfulfilled promise on high hedges. This 
Lib-Lab Government pledged to deal with the 
issue seven years ago. The Government’s 
consultation received 1,300 responses, all of 
which came from people who wanted action, but 
the ministerial team—with all the statute-drafting 
expertise at its disposal—was unable to come up 
with one provision. Ministers think, however, that 
Scott Barrie will be able to do so. Of course, he 
will not. He would be better taking refuge behind 
one of those ubiquitous ever-higher hedges. As for 
the Tories, their failure to support my far superior 
amendment was just plain mean-spiritedness. Mr 
Petrie shot himself in the foot. He will need to be 
tougher with the doughty Bill Aitken next time and 
ensure that he knows how to play the 
parliamentary game. 

On business improvement districts, I say “Well 
done” to Fergus Ewing and “Not bad” to David 
McLetchie. Small businesses that are already 
burdened with heavy-duty rates and water bills are 
to have another Labour stealth tax heaped upon 
them. Small businesses in our small towns and 
villages are already struggling against 
supermarket sweep. They already club together 
voluntarily to enhance their districts, so the 
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Government should leave them alone—that is the 
view of the Federation of Small Businesses 
Scotland. In any event, I have news for small 
businesses: next year, they will be set to benefit 
from the SNP’s commercial rates policy, under 
which all businesses that have a rateable value of 
£8,000 and under will pay nothing and many 
others will be better off. 

At the end of this long and weary trek, what has 
been demonstrated to me is that we have to deal 
with too many bills and those that require more 
time, such as the bill that is before us, are 
frogmarched to the finishing tape. Because this 
Labour-Liberal Government needs to be seen to 
be doing something, it has introduced bill after bill 
and thus elevated legislation to the highest form of 
spin. 

Finally, I say to Johann Lamont that I will miss 
her dearly. I do not always agree with her, but I 
admire her feisty enthusiasm, which never seems 
to evaporate. 

I move amendment S2M-4921.1, to insert at 
end: 

“but, in so doing, expresses regret at the inclusion of Part 
9 on business improvement districts as it represents an 
additional onerous burden both financially and 
bureaucratically on already overburdened small 
businesses.” 

16:24 
Dave Petrie (Highlands and Islands) (Con): 

Listening to the Queen’s speech yesterday, I was 
pleased to hear that a planning bill will be included 
in the forthcoming session at Westminster. It is 
good to see that, where Holyrood leads, 
Westminster follows. I am sure that Westminster 
will know where to come for expert and up-to-date 
advice on such legislation. 

For many years, our party has called for 
improvements to the planning system because the 
current system holds up enterprise and often 
works against the individual applicant. Therefore, I 
was delighted to hear of the Executive’s intention 
finally to introduce a bill to address those issues 
and I am pleased broadly to support the principles 
of the Planning etc (Scotland) Bill. 

Among the several issues that have undoubtedly 
received more attention, the first in everyone’s 
mind is the proposal for a third-party right of 
appeal. Because the bill is designed to speed up 
the system, streamline it and make it easier to 
navigate, a back-end TPRA provision would go 
against its principles. However, I support strongly 
the right of communities and individuals to have 
their voices heard and to influence planning 
decisions in their areas. I am therefore pleased 
that such a right has been included at the front 
end of the process. Improved consultation and 

greater emphasis on community involvement will 
improve the experience for all. 

Although I appreciate Jackie Baillie’s intentions 
to please both sides with her amendment 123, it 
would have created an extra period of up to seven 
weeks in the process, which would have run the 
risk of allowing rogue organisations to undermine 
the process. Businesses that provide jobs and 
opportunities in our communities cannot be left 
waiting for that long. For that reason, my party 
remains strongly in favour of community 
interaction and consultation, but is opposed to 
TPRA. I am glad that the bill reflects our thoughts. 
However, the business improvement district fiasco 
will do nothing to engage businesses. 

With environmental concerns currently on most 
people minds, the bill presents a great opportunity 
to improve the implementation of microrenewable 
energy technologies. Although we are 
encouraging individuals away from carbon fuels 
and toward green energy, microrenewables 
developments at present require the same level of 
planning permission as any other development. 
The bureaucracy, cost and paperwork 
undoubtedly turn a vast number of people away 
from using the new technologies. I therefore urge 
the Scottish Executive to include those 
technologies when it reviews the classification for 
permitted development rights. I also seek an 
assurance that recreational and play space will be 
protected under regulations. 

The updating of local plans every five years will 
inevitably go some way toward creating a more 
flexible system. However, I am concerned about 
local authorities’ capacity to carry it out. I am 
reminded of a previous debate in which we 
discussed the worthy introduction of free personal 
care for the elderly but attacked the Executive’s 
ability to provide enough finances for the initiative. 
I would appreciate the minister’s clarification on 
the issue and its being ensured that any increase 
in local authorities’ burden as a consequence of 
the bill will be fully accounted for so that they will 
not be left struggling to find money. 
Understandably, I was deeply disappointed that 
my proposals for legislation on high hedges were 
not accepted, which seems to be another 
demonstration of the Executive being unprepared 
to follow up its seven-year-old commitment to 
legislate on the issue. 

The bill has some good aspects: I am pleased 
that it will provide a more structured and 
streamlined process, that there will be tighter 
consultation and that enterprise will be able to 
operate more effectively, which can only improve 
our economy. Public health and sustainable 
development issues must also be afforded priority. 
I emphasise the undeniable fact that legislation is 
only as good as the procedures for policing it. The 
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issues that were raised in many of today’s 
amendments are already covered by existing 
statutes, that are not being implemented 
satisfactorily. 

Despite some serious differences of opinion, we 
have produced a good bill that will, I hope, fulfil the 
economic aspirations of all parties and eliminate 
the obvious shortcomings of the current system, 
which has blighted planning for too long. I thank 
my Communities Committee colleagues for the 
positive and healthy debate during the process. I 
wish Johann Lamont every success in her new 
role, in which I hope high hedges will be given the 
priority they deserve. I support the bill. 

16:28 
Euan Robson (Roxburgh and Berwickshire) 

(LD): I welcome our coming to the end of long and 
exhaustive consideration of the bill. I extend my 
party’s condolences to Sandra White, who has 
suffered a bereavement, and to my colleague Iain 
Smith, who has also suffered a bereavement this 
week. 

I thank the many witnesses who came to the 
Communities Committee, all the people who 
participated in the forums, the clerks to the 
committee for their tremendous efforts, the officials 
from the Scottish Executive, the Deputy Minister 
for Communities and, last but by no means least, 
the convener of the committee, apart from 
anything else for steering us through all of Donald 
Gorrie’s amendments. 

The content of the bill is right and will bring 
about a sea change in the practice of planning and 
the public’s perception of it. I agree with the 
minister that there is consensus on the core 
provisions in the bill. The new planning hierarchy 
has been welcomed in many quarters and it is 
right and proper to put the national planning 
framework on a statutory footing. I believe that the 
framework will undergo comprehensive and 
effective parliamentary scrutiny—I cannot imagine 
that that will not happen. In that vein, particularly 
close scrutiny will be required of the statutory 
instruments, regulations and guidance that will be 
made under the bill, to which the minister referred. 

I do not envy the Communities Committee or its 
successor committee the task of scrutinising the 
considerable amount of secondary legislation that 
it will need to examine, although I can confirm that 
that is not why I left the committee. In particular, 
the committee will look for recognition of concerns 
about the need for appropriate flexibility on the 
boundaries of strategic development authorities, in 
line with what was said at stages 2 and 3. It will 
also consider carefully the notification 
requirements for local authority interest cases and 

developments or planning applications that are 
beyond the agreed development plan. 

It is essential that the integrity of development 
plans be preserved. If it is not, the community 
involvement ethos will mean little. It is important to 
get into a cycle of five-year reviews with midway 
scrutiny. We have done a lot to clear away the 
clutter of small applications. Delegated powers 
such as those that have existed for a number of 
years in Scottish Borders Council and other 
councils should allow time for major issues to be 
considered and for development planning. 
However, many planning departments are 
overwhelmed with applications or, at least, 
challenged by their number, which is a result, I 
presume, of the Scottish economy’s strength. 
Therefore, the Executive needs to address the 
resourcing of local authority planning departments 
and the training of adequate numbers of planners. 

I, too, regret that it was not possible to include 
provisions on high hedges in the bill, but it is 
probably the wrong place for that. As I did at stage 
2, I urge progress on that matter, because it 
affects a number of my constituents and people in 
other parts of Scotland. 

The Deputy Presiding Officer: You should be 
finishing now, Mr Robson. 

Euan Robson: I am just finishing, Presiding 
Officer. 

Susan Deacon and Sarah Boyack mentioned 
post-legislative scrutiny. I agree that the bill is 
particularly apt for such scrutiny. 

I welcome the passage of the bill, which will 
modernise attitudes, behaviour and practices in 
planning. 

16:32 
Karen Whitefield (Airdrie and Shotts) (Lab): 

Members may not be surprised to learn that, for a 
number of reasons, I am delighted that we are 
about to pass the Planning etc (Scotland) Bill. Its 
passage has been a long and sometimes arduous 
experience, but it has been worth the effort.  

The Communities Committee went to great 
lengths to ensure that there was extensive 
consultation of all sections of Scottish society on 
the measures in the bill. That is particularly 
important because of the massive impact that 
planning law and regulations have on all aspects 
of Scottish life. The events that were held in the 
debating chamber allowed community groups to 
express their views on the bill and to share with 
committee members their experiences of current 
planning legislation. I am sure that the experience 
that was gained during that consultation exercise 
can be used in the passage of future legislation. 
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I do not have time to go into the detail of the bill. 
However, I am pleased that the Executive 
engaged positively with the committee and 
responded to some of the concerns that we 
expressed during stages 1 and 2. In particular, the 
front loading of the process, which is designed to 
ensure that communities are engaged with 
throughout the planning process—most 
importantly, from the start—will deliver better 
planning decisions. I also welcome the inclusion of 
the duty on ministers to ensure that sustainability 
is taken into account during drafting of the national 
planning framework. Such duties are now woven 
into the entire local and national planning process. 

I certainly welcome the additional measures that 
have been introduced to ensure stronger 
enforcement of planning obligations on developers 
who fail to meet their obligations. Those 
enforcement powers, coupled with fixed-penalty 
notices and good neighbour agreements, will 
provide an extensive range of tools that local 
authorities can use to deal with developers who, in 
the past, have ridden roughshod over 
communities. They will no longer be allowed to do 
that. 

I take this opportunity to thank the committee’s 
clerks. Steve Farrell and his team organised an 
excellent pre-legislative consultation process for 
the benefit of all committee members. They also 
spent many hours processing hundreds of stage 2 
and stage 3 amendments. They were ably 
assisted by the legislation team, who provided 
much needed advice and expertise.  

I thank the witnesses who came before the 
Communities Committee and gave us written and 
oral evidence. I thank all the people who helped to 
ensure that committee members had a complete 
picture of planning and of the impact of planning 
legislation in Scotland. 

Finally, I thank the members of my committee. 
They were faced with a daunting challenge in 
scrutinising the Planning etc (Scotland) Bill. I 
believe that they met that challenge and that we 
can say, despite the fact that there was not always 
agreement, that all elements of the bill received a 
fair hearing. 

I will welcome the passing of the Planning etc 
(Scotland) Bill today, although I am disappointed 
that the Greens intend to reject it. I respect their 
views on TPRA and the national planning 
framework, but when we can all agree that the 
planning system in Scotland needs to be 
modernised to protect some of our poorest 
communities, it is disappointing that the Greens 
will not be giving their support. Everyone in 
Parliament agrees that we need to modernise our 
planning system. I believe that the Planning etc 
(Scotland) Bill will deliver real and positive 
changes for all those who come into contact with 

the system, from individuals to communities and 
from planning authorities to developers. I look 
forward to implementation of the measures in the 
bill. 

16:36 
Patrick Harvie (Glasgow) (Green): How to sum 

up and end such a long and thorough process in 
three minutes? I will do so first by thanking all my 
colleagues on the Communities Committee, all the 
MSPs who are not on the committee but who got 
involved in the process, and the clerks and other 
officials. I echo Christine Grahame in recognising 
the passion with which Johann Lamont has 
expressed her position throughout the process in 
her capacity as Deputy Minister for Communities. I 
wish her well—although perhaps not too well—in 
her new ministerial role. 

I express my thanks and admiration to the many 
campaigners throughout Scotland who have long 
called for a fundamentally fairer system, but I 
express my regret that that is not what we are to 
have. I would like to knock on the head the notion 
that to give people greater rights and power within 
the system would somehow be an inhibitor to 
public involvement. I want to see the public 
involvement that the Executive says it is 
committed to. We would achieve that by giving 
people a system that they perceive to be fair 
because it treats them fairly, by giving them some 
power and by giving them some rights. That way, 
they would have a reason to get involved in the 
system at an early stage. That is what we should 
be achieving.  

Even without that, I might have been prepared to 
settle for the bill if the other challenges that we 
highlighted had been received with greater 
flexibility and concern by the Executive—for 
example, if there was to be been proper scrutiny of 
the national planning framework, which I do not 
believe will happen, and if there had been stronger 
commitments on sustainable development, which 
might have been enough. 

The Scottish Green Party will oppose the bill. 
We will do so fundamentally because, although we 
acknowledge that it will achieve one of the 
Executive’s objectives—a more efficient system—
we do not believe that it will achieve the other aim 
of introducing a fairer system.  

I finish by agreeing with what Sarah Boyack said 
when speaking to the final group of amendments a 
few minutes ago. The Planning etc (Scotland) Bill 
is fundamentally important. Whether members 
agree with our position or do not give us the time 
of day, we all acknowledge the bill’s importance. If 
the Communities Committee’s successor 
committee in the next session has nothing but 
more new legislation to deal with—as we have had 
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during this session—with no opportunity, beyond a 
few short ones, to conduct our own inquiries, it will 
not be able to carry out a full and thorough post-
legislative scrutiny of the eventual act. I think that 
all parties should commit to ensuring that that 
post-legislative scrutiny is carried out with every bit 
as much thoroughness, time and consideration as 
has been given to scrutiny of the Planning etc 
(Scotland) Bill. 

16:39 
Donald Gorrie (Central Scotland) (LD): I will 

start with two general points. I give credit to 
Margaret Curran for extending the time for 
considering the bill to longer than we have ever 
had, but it has clearly still not been long enough. 
We must face the fact that major bills need more 
time. We needed a third day to consider the bill at 
all properly. It is not appropriate to hear a constant 
barrage of comments from the chair to the effect 
that members have only two minutes and that they 
must hurry this and that. We must examine the 
timetables. 

We must also examine a growing tendency: the 
bill has followed the pattern of many recent bills in 
that no non-ministerial amendments have been 
accepted. That is not in the spirit that many people 
supported in establishing Parliament, which was to 
be more consensual, to try to reach agreement 
and to co-operate. We must consider that, 
because the Executive does not have a monopoly 
on wisdom. 

I will vote for the bill. I became interested in the 
subject and listened to many people who know 
much more about it than I do. I produced a 
pamphlet that mostly set out my interpretation of 
their views, which I converted into amendments, 
all of which were defeated. I may figure in “The 
Guinness Book of Records”, because I had 70 or 
80 amendments defeated at stages 2 and 3. 

An opportunity to be more radical has been lost. 
However, I give due credit: the ministers and their 
civil servants have produced a bill that will achieve 
a huge improvement on the status quo, so I will 
support it. 

Finance does not figure in the bill, but unless 
finance is adequate, we will not achieve the 
improvements that we want. There must be 
training, including on-the-job training, and more 
planners must be recruited. Communities must 
have support in the form of teaching and advice so 
that they can participate. If it is done properly, 
consultation costs money, so we must have real 
commitment to it and we must encourage 
communities to be more positive and creative and 
not just to be negative and oppose proposals. 

Above all, we must restore public confidence in 
the planning system. As I am sure many other 

members have, I have received heartfelt pleas 
from people who have had really bad experiences 
of the planning system. Ministers must ensure that 
their well-intended provisions deliver 
improvements, which will mean that people gain 
the confidence in the planning system that they do 
not have at the moment. 

16:42 
Christine May (Central Fife) (Lab): I think that 

everyone agrees that the planning system needs 
to be changed. If they are perfectly honest, most 
people agree that what we have in the bill 
probably represents the best and most of the 
middle ground between the two widely diverging 
spheres of opinion that we have seen. 

In the short time that I have, I will highlight one 
or two points. Confrontation and mistrust need to 
be reduced. The bill will go some way towards 
doing that, but it will depend very much on the 
attitudes of people who implement it locally and of 
communities, which must approach the system 
with an open mind. Capacity building and support 
for that learning process will be essential. 

The bill is a strong package that has been 
shaped by the Communities Committee, some of 
whose meetings I attended. It strikes the required 
balance. As the minister said, it will help to 
preserve special places. I ask the minister to 
confirm in her summing-up that the review of 
national planning policy guideline 5 will not reduce 
the protection of historic places and archaeological 
sites. 

The bill is good and has been welcomed by 
everybody, including business, the Scottish 
Trades Union Congress and the Convention of 
Scottish Local Authorities. I am more than happy 
to support it. 

16:44 
Mr David Davidson (North East Scotland) 

(Con): It has been a long run for the Communities 
Committee and for members in the chamber. I 
have some sympathy with Donald Gorrie’s views 
on the timings for major bills, how we allocate time 
for legislation in the round and how we use 
committees. 

The Conservatives agree to the principle behind 
the bill, but one or two provisions require 
rectification. From the beginning, we believed that 
the review of planning had to be started with a 
blank sheet of paper and that things should not be 
bolted on to the existing system. People were right 
to talk about confidence building and simplicity. I 
welcome the minister’s approach to making the 
system clearer. Indeed, when I conducted 
seminars for community councils and other groups 
on the proposals at white paper stage, I found that 
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they were enthusiastic about the proposed 
simplifications. However, they still have difficulties 
with one or two areas, such as the definition of a 
community organisation in the legislation that 
governs community councils. 

The front-loaded involvement of our 
communities in the process is essential. We have 
heard arguments relating to TPRA, but the Liberal 
Democrats, who have been saying in a campaign 
in north-east Scotland that TPRA is a matter of 
principle that they will not bow on, have been 
remarkably silent. It is strange that they seem to 
have bowed. 

On the details of the bill, it was novel that a 
nationalist such as Christine Grahame should talk 
about a second chamber—a House of Lords for 
Scotland. I do not know whether the Scottish 
National Party wants to sell peerages to pay for 
the black hole in its budget. That said, she made 
good comments on the quality of legislation and 
how we can arrive at, be involved in and 
implement a national planning framework. 

Obviously, the Conservatives agree that the 
seven years since Scott Barrie’s member’s bill did 
not come to pass—although apparently it is being 
reborn—has been a long time to wait for nothing. 

I want to say something to Christine Grahame 
about business improvement districts. Businesses 
and communities have, of course, voluntarily come 
together to work in town-centre partnerships. It is 
disappointing that David McLetchie’s excellent 
amendments relating to BIDs were not agreed to. I 
remind the minister—who passed over the issue 
rather lightly—that the Federation of Small 
Businesses is vehemently opposed to the BIDs 
proposals. An important issue to do with the 
transfer of benefit is involved. Why should a 
person have to pay for something in Inverness that 
is delivered free in Wick? I cannot fathom that. We 
will support Christine Grahame’s amendment on 
that basis. If the measures in the bill cannot be 
sorted out, it would be far better to remove them 
completely. 

We must involve businesses in our communities 
and consider business development, but we must 
also consider infrastructure requirements, 
particularly if we want to address how to deal with 
affordable housing and other welcome 
developments. There is little in the bill about such 
things, although opportunities existed to cover 
them. 

Sarah Boyack is right: there must be good post-
legislative scrutiny not only of the bill but of all 
legislation that the Parliament passes. I was 
disappointed that she did not press her 
amendment on that. 

Dave Petrie mentioned policing the regulations, 
which is a vital part of the process. Planning 

decisions throughout Scotland must be consistent. 
The current system has led to a lot of unrest and is 
confusing for everybody. If resources are to be 
made available, we must support organisations 
such as Planning Aid for Scotland that give 
support to communities, because those 
communities do not necessarily have the relevant 
expertise. 

That said, we welcome the move to 
simplification, the new thinking and the new 
culture, and we hope that the regulations will be in 
the same spirit as the bill in that respect. 

Finally, I look forward to seeing Johann Lamont 
at the Justice 2 Committee in the near future. 

16:48 
Tricia Marwick (Mid Scotland and Fife) (SNP): 

I thank the Communities Committee’s clerks for 
their sterling work in the past months and all my 
Communities Committee colleagues for their work. 
This stage has been a long time coming, and I am 
thinking as I look at the clock that we are going to 
be free soon. 

Everybody accepts that the current planning 
system is inadequate. Nobody is satisfied with it. 
Ministers believe that the Planning etc (Scotland) 
Bill will deal with those concerns. In that context, 
they have invested a lot of hope in pre-application 
consultation. The bill will go a long way to solving 
the current problems, but I regret that Sandra 
White’s proposals on a very limited TPRA in 
specific circumstances have not been accepted. 

Of course, legislation can do only so much. 
Changing the cultures of local authorities, 
developers and communities will be much harder 
than passing the bill, but it is required to make the 
legislation work. Furthermore, the shortage of 
qualified planners must be addressed urgently. 
The Executive must ensure that adequate 
resources are made available, or the legislation 
will not do what all members hope it will do. 

Mr McLetchie and Fergus Ewing exposed the 
Executive’s compulsory double tax on businesses. 
Ministers should have listened to the FSB on that 
issue. 

I am not convinced that the position of Fife, 
which will be included within the overlapping 
boundaries of two strategic development plan 
areas, has been sufficiently addressed. I am still 
concerned that the wishes of Fife will be overruled 
by the needs of the larger partner authorities. 

However, the bill has the potential to change the 
existing planning system for the better. Many of 
the organisations, businesses and individuals who 
gave evidence believe that it will do so, and the 
Scottish National Party will support the bill tonight, 
as we did at stage 1. 
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I will spend a few moments talking about the 
legislative process, as most members have 
already done. After almost two sessions of this 
Parliament, we are not getting it right. Unlike 
Westminster, we have only one opportunity to get 
legislation right. Stages 1 and 2 work adequately, 
but for a complex piece of legislation such as the 
bill, stage 3 leaves me profoundly dissatisfied. 

I do not think that there is unwillingness to 
change, nor am I blaming the Executive. Rather, 
there is an inability to see how we can change. I 
have a couple of suggestions. We faced an 
avalanche of amendments at stage 3, some of 
which—Pauline McNeill’s amendments on houses 
in multiple occupation, for example—had never 
been considered at stage 2 and on which no 
evidence had been led at stage 1. As it always 
does, the Executive lodged many stage 3 
amendments, some of which were substantial. It 
would be helpful if we had a system whereby 
stage 3 amendments were accompanied by an 
explanatory paragraph from the member or 
minister. That might have gone some way to 
dealing with the briefings that we received on 
Pauline McNeill’s HMO amendments. 

The Presiding Officers also have a responsibility 
to be less flexible in what they accept as stage 3 
amendments. For example, they should reject 
stage 3 amendments that could have been but 
were not lodged at stage 2. That would free up 
some time at stage 3 and force members to 
address issues earlier in the process, instead of 
looking at an issue two weeks before a stage 3 
debate and then deciding to lodge an amendment, 
which I suspect is what is happening on some 
occasions. 

We have a lot to do. We need to address those 
issues before next year. 

Finally, I wish Johann Lamont well in her new 
role, although I warn her that it is only going to last 
until May. 

16:52 
The Deputy Minister for Communities 

(Johann Lamont): We shall see. 

I thank the officials in the Development 
Department and, more broadly, officials in my 
private office, parliamentary officials, the 
committee clerks, all the groups who engaged in 
the process, MSPs—particularly the Communities 
Committee members, of course—my minister 
Malcolm Chisholm, and Karen Whitefield, who did 
a sterling job, as always, with the bill. 

Christine Grahame described the process as 
being a long and weary trek, but for me it was a 
joyful journey of discovery as I established just 
how important the planning process is and how 

interesting planners can be. We can make this day 
a sad one or a happy one. We can see how 
successful we have been in taking the bill through 
the process. For the first time in this Parliament, a 
consolidated version of the principal act was 
provided before stage 2 to enable people to 
understand the process better. There is also a 
commitment to provide a consolidated version of 
the principal act at the end of this process, along 
with an easy-to-read “what planning means to you” 
pamphlet, which is being written as I speak. 

The package is balanced and it reflects 
engagement at every level over a long period of 
time. I assure members that it has not just taken 
one and a half days. In reality, nothing popped up 
at the last minute. All the issues, including the 
HMO issue, were discussed over that long period. 

In the early stages, when the white paper was 
published and the bill was introduced, there was 
ridiculous scaremongering about power grabs and 
all the rest of it. Thankfully, that discussion 
stopped and everyone engaged when they 
realised that a critical discussion had to take place 
to move the bill forward. 

I am disappointed that the Greens are not going 
to support the bill. To say that there is going to be 
community engagement but it is not really going to 
work is a counsel of despair. It means that the 
Greens are not even prepared to test the 
proposals—and they wonder why people are 
cynical at the end of the process. If people are told 
things are not going to work, we should not be 
surprised when they do not engage. It is important 
that we have a rational debate, in which it is 
recognised that the bill is neither a developers’ 
charter nor a recipe for paralysis in our 
communities.  

At stages 2 and 3 it was suggested that we are 
ministerial dupes mouthing the words of civil 
servants, unable to think for ourselves and taking 
the position that if Donald Gorrie’s name is on an 
amendment we should simply oppose it. That is an 
insult to my integrity and to the intelligence of the 
Parliament, and it disregards the critical role of the 
Communities Committee in the bill process. There 
is real evidence of movement in the bill as it 
progressed from white paper to bill to stage 2 to 
stage 3.  

I make a distinction for Donald Gorrie: it is not 
individual success that counts in determining 
whether this is a listening Executive, it is success 
across the board. Donald Gorrie and others might 
want to reflect on the self-fulfilling prophecy that if 
they persist in lodging and pressing amendments 
at stage 3 that were discussed and received no 
support at stage 2—and that receive no support at 
stage 3 either—there will not be enough time to 
discuss the substantial amendments that count.  
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It is important that we are all honest about our 
engagement with the process. We need honesty 
about the challenges. We hear about nimbys and 
cowboys. We do not accept that false 
characterisation of people in our communities, but 
the reality is that they exist. We must consider how 
planning can deliver what we all need but nobody 
wants, and how we can ensure that weaker 
communities do not suffer. 

Environmental justice is critical. Equally, it is 
critical that the shared prosperity that flows from 
economic development comes with an 
understanding that local communities should be 
engaged at an early stage and an understanding 
of the critical role of local authorities in democratic 
legitimacy. Over the past two days, members have 
argued their position on the basis both that they 
trust local authorities and that they do not trust 
local authorities. They should confront that conflict 
in their position. We must be honest.  

On the subject of honesty, the bold Jim Mather, 
speaking at the Scottish property convention on 17 
May, said that he opposed third-party right of 
appeal. He assured the convention that the 
Scottish National Party would oppose its inclusion 
in the bill. That troubles me.  

Jim Mather (Highlands and Islands) (SNP): 
rose— 

Johann Lamont: I will read the charge sheet 
first then let Jim Mather in. This is a serious 
charge. I suggest that Jim Mather has more faces 
than a town-hall clock. Was he tailoring his 
comments to his audience? Did he not know what 
his group’s position would be or was he incapable 
of influencing his group’s position? We do not 
know because, despite the significant position he 
holds as an SNP front bencher, he chose not to 
contribute at all to this important debate. He will 
not cover that up by referring to the amendment’s 
opposition to business improvement districts. 

Jim Mather: I trust that the member will 
recognise that we protect people when there is a 
breach of the local plan. Is she content to leave 
communities powerless when there is a breach of 
the local plan?  

Johann Lamont: It is obvious that there are 
tensions in members’ positions on the third-party 
right of appeal. Jim Mather was unable to explain 
his position in relation to what he said to people in 
the business community, who believed that he 
was opposed to the third-party right of appeal. He 
is hung by his own comments.  

We understand the critical issue of resources. 
Planners, members and I have not spent all this 
time producing legislation not to will the means for 
its delivery. The system is more efficient, so we 
will test it. Will it make a difference or not? We had 
a productive meeting with COSLA this week, and 

we know how critical it is that we give priority to 
understanding the real challenges of resourcing, to 
liberating planners from the grind so that they want 
to come into the profession and to having a 
system that delivers real change in our 
communities.  

Christine May asked about planning guidance. I 
will write to her to provide more detail on that, but I 
assure her that archaeological sites have nothing 
to fear. 

The culture change is a challenge, but we must 
all engage with it. I hope that, in supporting the bill, 
members will support the need to look at the 
planning system for what it can deliver and the 
need to ensure that everyone who is involved in it 
makes a difference so that the system works. 
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Decision Time 

17:04 
The Presiding Officer (Mr George Reid): 

There are four questions to be put tonight. 

The first question is, that amendment S2M-
4921.1, in the name of Christine Grahame, which 
seeks to amend motion S2M-4921, in the name of 
Malcolm Chisholm, that the Parliament agrees that 
the Planning etc (Scotland) Bill be passed, be 
agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  

Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 
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ABSTENTIONS

Douglas-Hamilton, Lord James (Lothians) (Con) 

The Presiding Officer: The result of the division 
is: For 42, Against 76, Abstentions 1. 

Amendment disagreed to. 

The Presiding Officer: The second question is, 
that motion S2M-4921, in the name of Malcolm 
Chisholm, that the Parliament agrees that the 
Planning etc (Scotland) Bill be passed, be agreed 
to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  

Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
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The Presiding Officer: The result of the division 
is: For 104, Against 13, Abstentions 1. 

Motion agreed to. 
That the Parliament agrees that the Planning etc. 

(Scotland) Bill be passed. 
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Planning etc. (Scotland) Bill 1
Part 1—National Planning Framework

SP Bill 51B Session 2 (2006)

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering.

Planning etc. (Scotland) Bill
[AS PASSED]

An Act of the Scottish Parliament to make further provision relating to town and country 
planning; to make provision for business improvement districts; and for connected purposes.

PART 1

NATIONAL PLANNING FRAMEWORK

1 National Planning Framework5

After Part 1 of the principal Act insert—

“PART 1A

NATIONAL PLANNING FRAMEWORK

3A National Planning Framework

(1) There is to be a spatial plan for Scotland to be known as the “National Planning 10

Framework”.

(2) The National Planning Framework is to set out in broad terms how the Scottish 
Ministers consider that the development and use of land could and should 
occur.

(3) The National Planning Framework must contain—15

(a) a strategy for Scotland’s spatial development, and

(b) a statement of what the Scottish Ministers consider to be priorities for 
that development.

(4) The framework may—

(a) contain an account of such matters as the Scottish Ministers consider 20

affect, or may come to affect, the development and use of land, 

(b) describe—

(i) a development and designate it, or

(ii) a class of development and designate each development within that 
class,25

a “national development”, and
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(c) contain any other matter which the Scottish Ministers consider it 
appropriate to include.

(5) If the framework contains a designation under subsection (4)(b), the 
framework—

(a) must contain a statement by the Scottish Ministers of their reasons for 5

considering that there is a need for the national development in question, 
and

(b) may contain a statement by the Scottish Ministers as regards other 
matters pertaining to that designation.

(6) The Scottish Ministers are to—10

(a) prepare and publish the framework, and

(b) keep it under review.

(6A) Within 5 years after publishing the framework under subsection (6)(a), the 
Scottish Ministers are either—

(a) to revise the framework, or15

(b) to publish an explanation of why they have decided not to revise it.

(7) If the Scottish Ministers revise the framework, they are to publish it as revised.

(7A) Within 5 years after publishing the framework under subsection (7) or an 
explanation either under paragraph (b) of subsection (6A) or under paragraph 
(b) of this subsection, the Scottish Ministers are either—20

(a) to revise the framework, or

(b) to publish an explanation of why they have decided not to revise it.

(8) The Scottish Ministers are to prepare and publish an account (in this Part 
referred to as their “participation statement”) of when consultation as regards 
the preparation or review of the framework is likely to take place and with 25

whom and of its likely form and of the steps to be taken to involve the public at 
large in the preparation or review.

3B Proposals for National Planning Framework: Parliamentary consideration

(1) After complying with section 3A(8), the Scottish Ministers—

(a) are to lay the proposed National Planning Framework (or of the 30

framework as proposed to be revised) before the Scottish Parliament, and

(b) are not to complete their preparation or revision of the framework until 
the period for Parliamentary consideration has expired.

(2) In this section, the “period for Parliamentary consideration” means the period 
of 60 days beginning on the day on which the draft is so laid; and in reckoning 35

that period no account is to be taken of any time during which the Scottish 
Parliament—

(a) is dissolved, or

(b) is in recess for more than 4 days.
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(3) In preparing or revising the framework, the Scottish Ministers are to have 
regard to any resolution or report of, or of any committee of, the Scottish 
Parliament made, during the period for Parliamentary consideration, as regards 
the proposed framework (or as the case may be the framework as proposed to 
be revised).5

3C National Planning Framework to be laid before Parliament

(1) The Scottish Ministers are to lay a copy of the National Planning Framework 
published, or published as revised, under section 3A before the Scottish 
Parliament.

(2) Together with any copy laid under subsection (1), the Scottish Ministers are to 10

lay––

(a) a report as to the extent to which their actings with regard to consultation 
and the involvement of the public at large have conformed with (or have 
gone beyond the requirements of) their current participation statement, 
and15

(b) a statement giving details of—

(i) any resolution or report falling within subsection (3) of section 3B, 
and

(ii) the changes (if any) which in the light of any such resolution or 
report the Scottish Ministers have made to what was laid under 20

subsection (1)(a) of that section.

3CA Sustainable development: exercise of functions by Scottish Ministers

(1) This section applies to the Scottish Ministers in the exercise of their functions 
of preparing and revising the National Planning Framework.

(2) The Scottish Ministers must exercise those functions with the objective of 25

contributing to sustainable development.

(3) In construing the expression “sustainable development” for the purposes of this 
section, regard may be had to any guidance issued, for the purposes of section 
3D, under subsection (3) of that section.”.

PART 230

DEVELOPMENT PLANS

2 Development plans

For Part 2 of the principal Act substitute—

“PART 2

DEVELOPMENT PLANS35

Sustainable development

3D Sustainable development

(1) This section applies to a planning authority in the exercise of any function 
under this Part.
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(2) The planning authority must exercise the function with the objective of 
contributing to sustainable development.

(3) The Scottish Ministers may issue guidance to a planning authority for the
purposes of this section and that authority must have regard to any guidance so 
issued.5

Strategic development planning

4 Strategic development planning authorities

(1) The Scottish Ministers may by order designate a group of planning authorities
as authorities which are jointly—

(a) to prepare a plan (to be known as a “strategic development plan”)—10

(i) whenever required to do so by the Scottish Ministers, and

(ii) (subject to sub-paragraph (i) and to section 10(8)) whenever the
group think it appropriate to do so,

for an area (to be known as a “strategic development plan area”) to be 
determined under section 5(3), and15

(b) to keep under review the plan so prepared.

(2) No part of the strategic development plan area is to be outwith the districts of 
the designated group.

(3) The Scottish Ministers may direct—

(a) that an employee of a constituent authority of the designated group is to 20

be assigned to manage the process of preparing and reviewing the 
strategic development plan, and

(b) that other employees of the constituent authorities are to be assigned to 
assist in that process.

(3A) The Scottish Ministers are not to issue a direction to an authority under 25

subsection (3) within the period of 3 months beginning with the day on which 
the order under subsection (1) designating the authority as a constituent 
authority of the designated group was made.

(4) A group of planning authorities acting jointly by virtue of subsection (1) may 
be referred to as a “strategic development planning authority”; and an 30

employee assigned as is mentioned in paragraph (a) of subsection (3) may be 
referred to as a “strategic development plan manager”.

(5) For any strategic development plan area there is at no time to be more than one 
strategic development plan.

(6) The Scottish Ministers may, for the purposes of this section, issue guidance to 35

the constituent authorities of the designated group; and those authorities must 
have regard to any guidance so issued.

(7) The Scottish Ministers may request a planning authority to provide them with 
information regarding arrangements for the assignment of any employee of that 
authority to manage, or assist in, the process of preparing and reviewing a 40

strategic development plan and the authority must provide such information 
within 14 days of receipt of the request.
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(8) In carrying out their duty under paragraph (b) of subsection (1), a strategic 
development planning authority are in particular to monitor—

(a) changes in the characteristics referred to in section 7(4)(a), and

(b) the impact of the policies and proposals contained within the strategic 
development plan.5

(9) A strategic development plan authority are—

(a) from time to time, and

(b) in any event whenever they publish a main issues report by virtue of that 
paragraph,

to publish a statement as to the carrying out by them of their duty under that 10

paragraph.

(10) In subsection (9), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 
internet).

5 Strategic development plan area15

(1) Within 3 months after designation under section 4(1), the strategic 
development planning authority are to submit to the Scottish Ministers—

(a) a plan showing the boundary which the authority propose as the 
boundary of the strategic development plan area, and

(b) a statement in justification of that proposal,20

with the request that a determination be made under subsection (3).

(2) If the individual planning authorities which the strategic development planning
authority comprises are not unanimous as to the boundary to be proposed, any 
of those individual planning authorities may, in conjunction with the 
submission under subsection (1), submit an alternative plan and statement 25

under that subsection.

(3) The Scottish Ministers may determine that the boundary of the strategic 
development plan area is—

(a) a boundary proposed in a submission under subsection (1),

(b) any such boundary with such modifications as they think fit, or30

(c) such other boundary as they think fit.

(4) If before making a determination under subsection (3) the Scottish Ministers 
consider they require further information from the strategic development 
planning authority or from a planning authority of the designated group, they 
may request the authority in question to provide them with that information.35

(4A) The Scottish Ministers are to give notice to the strategic development planning 
authority of any determination under subsection (3); and where the 
determination is under paragraph (b) or (c) of that subsection the notice is to 
include a statement as to their reasons for making the determination.

(5) Subject to section 6, a determination under subsection (3) is final and 40

conclusive.
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6 Re-determination of boundary of strategic development plan area

(1) Where at any time a strategic development planning authority conclude 
(whether or not by virtue of a requirement under section 4(1)(a)(i)) that, 
because of a material change in circumstances,  the boundary of their strategic 
development plan area is no longer appropriate, they are, within three months 5

after so concluding, to submit to the Scottish Ministers—

(a) a plan showing a boundary which they propose in place of the 
determined boundary, and

(b) a statement in justification of that proposal.

(2) Subsections (2) to (5) of section 5 apply in respect of a submission under 10

subsection (1) of this section as they apply in respect of a submission under 
subsection (1) of that section.

7 Form and content of strategic development plan

(1) A strategic development plan is a plan in which is set out—

(a) a vision statement, being a broad statement of the strategic development 15

planning authority’s views as to how the development of the strategic 
development plan area could and should occur and as to the matters 
(including the matters mentioned in subsection (4)) which might be 
expected to affect that development,

(b) a spatial strategy, being a broadly based statement of proposals as to the 20

development and use of land within the strategic development plan area,

(c) an analysis of the relationship of the vision statement and spatial strategy 
to general proposals for the development and other use of land in 
districts which are contiguous to any part of the strategic development 
plan area, being general proposals which may be expected to affect that 25

area,

(d) such other matters as may be prescribed, and

(e) any other matter which the strategic development planning authority 
consider it appropriate to include.

(2) A strategic development plan is, for the purpose of explaining or illustrating 30

the proposals in the plan, to contain or be accompanied by—

(a) such maps, diagrams, illustrations and descriptive matter as may be 
prescribed, and

(b) such other maps, diagrams, illustrations and descriptive matter (if any)  
as the strategic development planning authority think appropriate.35

(3) Diagrams, illustrations and descriptive matter which, by virtue of subsection 
(2), are contained in or accompany a strategic development plan are to be 
treated as forming part of that plan.

(4) The matters referred to in subsection (1)(a) are—

(a) the principal physical, economic, social and environmental 40

characteristics of the strategic development plan area,

(b) the principal purposes for which land is used in that area,
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(c) the size, composition and distribution of the population of that area,

(d) the infrastructure of that area (including communications, transport and 
drainage systems and systems for the supply of water and energy),

(e) how that infrastructure is used, and

(f) any change which the strategic development planning authority think 5

may occur in relation to any of the matters mentioned in paragraphs (a) 
to (e).

8 Preparation of strategic development plan etc.: general

(1) In preparing a strategic development plan or a main issues report the strategic 
development planning authority—10

(a) are to take into account the National Planning Framework, 

(b) are to have regard to such information and considerations as may be 
prescribed, and

(c) may have regard to such other information and considerations as appear 
to them to be relevant.15

(2) The Scottish Ministers may, in making a requirement under section 4(1)(a)(i), 
direct that preparation of the strategic development plan is to be completed by 
a date specified in the requirement.

9 Main issues report for preparation of strategic development plan

(1) With a view to facilitating and informing their work in preparing a strategic20

development plan, a strategic development planning authority are to compile a 
report (a “main issues report”).

(2) A main issues report compiled under this section is a report in which are set 
out—

(a) general proposals by the authority for development in the strategic 25

development plan area and in particular proposals as regards where the 
development should be carried out (and where it should not), and

(b) general proposals which constitute a reasonable alternative (or 
reasonable alternatives) to those mentioned in paragraph (a).

(3) The report is also—30

(a) to include information sufficient to secure—

(i) that what is proposed can readily be understood by those persons 
who may be expected to desire an opportunity of making 
representations to the authority with respect to the report, and

(ii) that such representations can be meaningful, and35

(b) to draw attention to any differences between the proposals for 
development mentioned in paragraphs (a) and (b) of subsection (2) and 
the spatial strategy set out in the authority’s strategic development plan 
(if any such plan is for the time being current). 

(4) In compiling the report the strategic development planning authority are to 40

seek the views of, and have regard to any views expressed by—
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(a) the key agencies,

(b) each planning authority the district of which is contiguous with the 
strategic development plan area, and

(c) such persons as may be prescribed.

(5) It is the duty of a key agency to co-operate with the strategic development 5

planning authority in the compilation of the authority’s main issues report.

(6) The strategic development planning authority are to publish their main issues 
report in such manner as may be prescribed; and without prejudice to the 
generality of this subsection the regulations in question must so far as 
practicable secure—10

(a) that the persons mentioned in subsection (3) are made aware that they are 
entitled to make such representations as are mentioned in that subsection, 
and

(b) that those persons are given an adequate opportunity to do so.

(7) Subsection (6) is without prejudice to the right of any person whatsoever to 15

make representations to the authority as respects the report. 

(8) Publication under that subsection is to include specification of a date by which 
any representations under this section must be made.

(9) On the report being published under that subsection, the authority are to send a 
copy of it to the Scottish Ministers.20

(10) In subsection (6), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 
internet).

10 Preparation and publication of proposed strategic development plan

(1) After the date specified by virtue of subsection (8) of section 9, the strategic 25

development planning authority are—

(a) having regard to such representations as timeously may have been made 
to them as respects their main issues report, to prepare, and to publish in 
such manner as was prescribed under subsection (6) of that section, a 
proposed strategic development plan,30

(b) to send a copy of that document to––

(i) each key agency, and

(ii) each planning authority the district of which is contiguous with the 
strategic development plan area,

(c) to notify any person who timeously has made representations under35

section 9 of where a copy of that document is available for inspection 
(and at what reasonable times), and

(d) to consult, with regard to that document, the key agencies and such 
persons as may be prescribed.
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(2) Publication under subsection (1)(a) is to include specification of a date (being a 
date not less than 6 weeks after the date of publication) by which any 
representations with respect to the proposed strategic development plan must 
be made to the authority.

(3) After the date specified by virtue of subsection (2), the strategic development 5

planning authority—

(a) may modify the proposed strategic development plan so as to take 
account of—

(i) any representations timeously made to them as respects that 
proposed plan (or of any matters arising out of representations so 10

made),

(ii) any matters arising in consultation under subsection (1)(d), and

(iii) any minor drafting or technical matters, and

(b) are to submit it (whether or not modified) to the Scottish Ministers
together with—15

(i) a note of such representations as were timeously made to the 
authority and of whether those representations are taken account of 
in the plan (and if so to what extent),

(ii) a report as to the extent to which the authority’s actings with 
regard to consultation and the involvement of the public at large20

have conformed with (or have gone beyond the requirements of) 
their current participation statement, and

(iii) a copy of their proposed action programme for the plan.

(4) But if the authority consider that modifications are requisite and are such as 
would change the underlying aims or strategy of the proposed plan (in 25

subsection (5) referred to as the “original plan”) they are not to modify it (or 
submit it unmodified to the Scottish Ministers) but are to prepare and publish 
under subsection (1) a new proposed strategic development plan.

(5) In its application to any such new plan subsection (1) is to be construed as if 
references to representations made timeously as respects the main issues report 30

(and to any person timeously making representations) included references to 
representations so made as respects the original plan (and to any person so 
making representations with respect to the original plan).

(6) Where a proposed strategic development plan is modified under subsection (3), 
the modified plan is to be published in such manner as was prescribed under 35

section 9(6).

(7) On submitting a proposed strategic development plan under subsection (3)(b), 
the strategic development planning authority are to advertise, in such manner 
as may be prescribed, that they have done so.

(8) Where there is a current strategic development plan, a proposed strategic 40

development plan must be submitted under subsection (3)(b) within 4 years 
after the date on which that current plan was approved under section 13(1).

(9) It is the duty of a key agency to co-operate with the strategic development 
planning authority in the preparation of the authority’s proposed strategic 
development plan.45
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11 Alternative proposals

(1) If the individual planning authorities which a strategic development planning
authority comprises are unable to agree on the content of the proposed strategic 
development plan to be submitted under section 10(3)(b), then the proposed 
plan so submitted may include alternative proposals in respect of particular 5

matters.

(2) Alternative proposals so submitted are to be accompanied by a statement of the 
reasoning behind them.

12 Examination of proposed strategic development plan

(1) On receiving a proposed strategic development plan by virtue of paragraph (b) 10

of section 10(3), the Scottish Ministers are, if—

(a) representations timeously made were not taken account of (or not fully 
taken account of) in modifications under paragraph (a) of that section 
and have not been withdrawn,

(b) by virtue of section 11(1) the proposed plan includes alternative 15

proposals, or

(c) they consider it appropriate that such a direction be made,

to direct that a person appointed by them examine under this subsection the 
proposed plan.

(2) But where an appointment is made by virtue of subsection (1), the appointed 20

person is firstly to examine under this subsection the extent to which the 
strategic development planning authority’s actings with regard to consultation 
and the involvement of the public at large as respects the proposed plan have 
conformed with (or have been beyond the requirements of) the participation
statement of the authority which was current when the proposed plan was 25

published under section 10(1)(a).

(3) The Scottish Ministers may make regulations as to— 

(a) meeting general administrative costs, staff costs and overheads incurred 
in relation to an examination under subsection (1) or (2), 

(b) procedures to be followed at such an examination, and30

(c) what is to be assessed in such an examination and matters by reference to 
which the assessment is to be made; 

but the form the examination is to take (as for example whether it should be in 
public or as to whether persons who have made representations and other 
persons are to be heard or are to present written submissions) is to be at the 35

discretion of the person appointed.

(4) When they make a direction under subsection (1) the Scottish Ministers are—

(a) to advertise its making in a local newspaper within the strategic 
development plan area,

(b) to serve notice of its making on the strategic development planning40

authority, and
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(c) if it is made by virtue of paragraph (a) of subsection (1), to serve notice 
of its making on each of the persons making the representations in 
question.

(5) On receiving notice under subsection (4)(b) as respects a direction, the 
strategic development planning authority are to advertise, in the public libraries 5

within the strategic development plan area, the making of that direction.

(6) No such examination as is mentioned in subsection (1) is to be commenced—

(a) within 4 weeks after the direction is made, and

(b) where a report is submitted under subsection (1)(b) of section 12A, 
before a direction is given under subsection (3)(b) of that section.10

(7) On completing his examination under subsection (1) the appointed person is 
to—

(a) prepare a report—

(i) setting out, and giving reasons for, his conclusions and 
recommendations (which may include recommendations for 15

amendments to the proposed strategic development plan), and

(ii) as to the matters considered by him under subsection (2),

(b) submit it to the Scottish Ministers,

(c) send a copy of it to the strategic development planning authority,

(d) publish it, and20

(e) serve on the persons mentioned in subsection (4)(c) notice of its 
submission and publication (including the means of publication).

(8) In subsection (7)(d), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 
internet).25

12A Further provision as regards examination under section 12(2)

(1) If, having conducted an examination under subsection (2) of section 12, the 
appointed person is not satisfied with the actings mentioned in that subsection 
he is to—

(a) prepare a report setting out his reasons for not being satisfied and 30

recommending that the strategic development planning authority take 
such further steps with regard to––

(i) consultation, or

(ii) involving the public at large,

as are specified in the report,35

(b) submit it to the Scottish Ministers, and

(c) send a copy of it to the authority.

(2) The authority may, within 4 weeks after receiving that copy, make 
representations to the Scottish Ministers as regards the report.
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(3) The Scottish Ministers, provided that 4 weeks have elapsed since they received 
the report, may—

(a) direct the authority to take such further steps with regard to––

(i) consultation, or

(ii) involving the public at large,5

as are specified in the direction, or

(b) direct the appointed person to proceed to an examination under 
subsection (1) of section 12.

(4) In giving a direction under paragraph (a) of subsection (3) the Scottish 
Ministers are to have regard to the appointed person’s recommendations under 10

paragraph (a) of subsection (1) and to any representations made under 
subsection (2).

(5) Where such a direction is given—

(a) the appointed person is not to proceed to an examination under 
subsection (1) of section 12, and15

(b) after the further steps specified in the direction have been taken the 
authority—

(i) may modify the proposed strategic development plan so as to take 
account of any representations made to them in consequence of 
their taking those steps (and of any minor drafting or technical 20

matters), and

(ii) are to submit it (whether or not modified) to the Scottish Ministers 
together with a note of any representations so made and of whether 
those representations are taken account of in the plan (and if so to 
what extent) and a report as to the extent to which the authority’s 25

actings with regard to consultation and involving the public at 
large have conformed with (or have gone beyond the requirements 
of) the specification of further steps.

(6) But if the authority consider that modifications are requisite and are such as 
would change the underlying aims or strategy of the proposed plan they are not 30

to modify it (or submit it unmodified to the Scottish Ministers) but are to 
prepare and publish under section 10(1) a new proposed strategic development 
plan.

(7) Where a proposed strategic development plan is modified under subsection 
(5)(b)(i), the modified plan is to be published in such manner as was prescribed 35

under section 9(6).

(8) On submitting a proposed strategic development plan under subsection 
(5)(b)(ii) , the strategic development planning authority are to advertise, in such 
manner as may be prescribed, that they have done so.

(9) Sections 11 and 12, this section and section 13 apply in relation to a proposed 40

strategic development plan so submitted as they apply in relation to such a plan 
submitted under section 10(3)(b).

(10) Except that for the purposes of the application provided for in subsection (9), 
section 12 is to be construed as if—
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(a) in subsection (1)(a), for the words “paragraph (a) of that section” there 
were substituted “section 12A(5)(b)(i)”, and

(b) in subsection (2), for the words “the participation statement of the 
authority which was current when the proposed plan was published 
under section 10(1)(a)” there were substituted “the further steps specified 5

in the direction under section 12A(3)(a)”.

13 Proposed strategic development plan: approval or rejection

(1) The Scottish Ministers may, after receiving—

(a) a proposed strategic development plan by virtue of paragraph (b) of 
section 10(3), and10

(b) (if they make a direction under subsection (1) of section 12), a report 
prepared under subsection (7)(a) of that section,

either approve the proposed plan (in whole or in part and with or without 
modifications) or reject it.

(2) If so approved, the proposed plan is constituted (as so approved) as the 15

strategic development plan.

(3) Subsection (1) is subject to the following subsections.

(4) Where the Scottish Ministers—

(a) modify a proposed strategic development plan which has been examined 
under section 12, they are, in approving the plan, to set out in the 20

instrument by which approval is given the modifications and the reasons 
for making them,

(b) in considering a proposed strategic development plan which has not been 
so examined, form the intention of modifying it under subsection (1),
they are—25

(i) to publish in such manner as they think fit the modifications they 
intend to make and the reasons for making them, and

(ii) to consult with regard to the modifications the key agencies, the 
strategic development planning authority and such other persons 
(if any) as they consider appropriate.30

(5) Publication under subsection (4)(b)(i) is to include specification of a date 
(being a date not less than 6 weeks after the date of publication) by which any 
representations with respect to the intended modifications must be made to the 
Scottish Ministers.

(6) Where a date is so specified, approval under subsection (1) is not to be given 35

before that date.

(7) The reference in subsection (1) to “modifications” is, where there has been 
publication under subsection (4)(b)(i), to be construed as a reference to—

(a) the intended modifications so published, or

(b) such modifications as the Scottish Ministers, having regard to any 40

representations timeously made by virtue of subsection (5) and to any 
matters arising in consultation under subsection (4)(b)(ii), think fit.

703



14 Planning etc. (Scotland) Bill
Part 2—Development plans

(8) The Scottish Ministers are to notify the strategic development planning
authority of any representations made by virtue of subsection (5).

14 Publication of and publicity for strategic development plan

(1) As soon as is reasonably practicable after the strategic development plan is 
constituted as mentioned in section 13(2), the strategic development planning5

authority are to—

(a) send two copies of it to the Scottish Ministers,

(b) publish it,

(c) place a copy of it in each public library in the strategic development plan
area,10

(d) both—

(i) notify each person who made representations under section 10 or
13 or by virtue of section 12A, and

(ii) advertise, in a local newspaper,

that the strategic development plan has been published (including the 15

means of publication) and is available for inspection in those libraries.

(2) In subsection (1)(b), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 
internet).

Local development plans20

15 Form and content of local development plans

(1) A local development plan is a plan in which is set out, for land in the part of 
the district to which it relates—

(a) a spatial strategy, being a detailed statement of the planning authority’s 
policies and proposals as to the development and use of the land,25

(b) such other matters as may be prescribed, and

(c) any other matter which the planning authority consider it appropriate to 
include.

(2) Where the land is not within a strategic development plan area, a local 
development plan is also to set out a vision statement, that is to say a broad 30

statement of the planning authority’s views as to how the development of the 
land could and should occur and as to the matters (including the matters 
mentioned in subsection (5)) which might be expected to affect that 
development.

(3) Where a local development plan contains policies or proposals for, or views as 35

to, the occurrence of development on land owned by the planning authority, 
there is to be appended to the plan a schedule, in such form as may be 
prescribed, which identifies the land, states that it is so owned and refers to the 
policies, proposals or views in question.

704



Planning etc. (Scotland) Bill 15
Part 2—Development plans

(4) A local development plan is, for the purpose of explaining or illustrating the 
proposals in the plan, to contain or be accompanied by—

(a) such maps, diagrams, illustrations and descriptive matter as may be 
prescribed, and

(b) such other diagrams, illustrations and descriptive matter (if any) as the 5

planning authority think appropriate.

(5) The matters referred to in subsection (2) are—

(a) the principal physical, economic, social and environmental  
characteristics of the district,

(b) the principal purposes for which the land is used,10

(c) the size, composition and distribution of the population of the district,

(d) the infrastructure of the district (including communications, transport 
and drainage systems and systems for the supply of water and energy),

(e) how that infrastructure is used, and

(f) any change which the planning authority think may occur in relation to 15

any of the matters mentioned in paragraphs (a) to (e).

16 Preparation and monitoring of local development plans: general

(1) A planning authority are—

(a) as soon as practicable after the coming into force of section 2 of the 
Planning etc. (Scotland) Act 2006 (asp 00) and thereafter—20

(i) whenever required to do so by the Scottish Ministers, or

(ii) subject to sub-paragraph (i), at intervals of no more than five 
years,

to prepare local development plans for all parts of their district, and

(b) to keep under review the plans so prepared.25

(2) In preparing a local development plan the planning authority—

(a) are to take into account the National Planning Framework,

(b) are to have regard to such information and considerations as may be 
prescribed, and

(c) may have regard to such other information and considerations as appear 30

to them to be relevant.

(3) Different local development plans may be prepared for different purposes for 
the same part of any district.

(4) Parts of districts for which local development plans are prepared for some 
purpose need not have the same boundaries as parts for which they are 35

prepared for another purpose.

(5) Two (or more) planning authorities may prepare a joint local development plan 
extending to parts of each (or all) of their districts.
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(6) Where the land to which a local development plan (or joint local development 
plan) relates is within a strategic development plan area—

(a) the planning authority are in preparing the local development plan, or

(b) the planning authorities are in preparing the joint local development 
plan,5

to ensure that the plan prepared is consistent with the strategic development 
plan.

(7) Where a planning authority fail to comply with subsection (1)(a), the Scottish 
Ministers may direct them to prepare a report as to the reasons for such failure 
and to submit that report to the Scottish Ministers.10

(8) In carrying out their duty under paragraph (b) of subsection (1), a planning 
authority are in particular to monitor—

(a) changes in the characteristics referred to in section 15(5)(a), and

(b) the impact of the policies and proposals contained within the local 
development plans.15

(9) A planning authority are—

(a) from time to time, and

(b) in any event whenever they publish a main issues report by virtue of that 
paragraph,

to publish a statement as to the carrying out by them of their duty under that 20

paragraph.

(10) In subsection (9), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 
internet).

17 Main issues report for preparation of local development plan25

(1) With a view to facilitating and informing their work in preparing a local 
development plan, a planning authority are to compile a report (a “main issues 
report”).

(2) A main issues report compiled under this section is a report in which are set 
out—30

(a) general proposals by the authority for development in their district and in 
particular proposals as regards where the development should be carried 
out (and where it should not), and

(b) general proposals which constitute a reasonable alternative (or 
reasonable alternatives) to those mentioned in paragraph (a).35

(3) The report is also—

(a) to include information sufficient to secure—

(i) that what is proposed can readily be understood by those persons 
who may be expected to desire an opportunity of making 
representations to the authority with respect to the report, and40

(ii) that such representations can be meaningful, and
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(b) to draw attention to any differences between the proposals for 
development mentioned in paragraphs (a) and (b) of subsection (2) and 
the spatial strategy set out in the authority’s local development plan (if 
any such plan is for the time being current).

(4) In compiling the report the planning authority are to seek the views of, and 5

have regard to any views expressed by—

(a) the key agencies, and

(b) such persons as may be prescribed.

(5) It is the duty of a key agency to co-operate with the planning authority in the 
compilation of the authority’s main issues report.10

(6) The planning authority are to publish their main issues report in such manner 
as may be prescribed; and without prejudice to the generality of this subsection 
the regulations in question must so far as practicable secure—

(a) that the persons mentioned in subsection (3) are made aware that they are 
entitled to make such representations as are mentioned in that subsection, 15

and

(b) that those persons are given an adequate opportunity to do so.

(7) Subsection (6) is without prejudice to the right of any person whatsoever to 
make representations to the authority as respects the report. 

(8) Publication under that subsection is to include specification of a date by which 20

any representations under this section must be made. 

(9) On the report being published under that subsection, the authority are to send a 
copy of it to the Scottish Ministers.

(10) In subsection (6), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 25

internet).

18 Preparation and publication of proposed local development plan

(1) After the date specified by virtue of subsection (8) of section 17, the planning 
authority are—

(a) having regard to such representations as timeously may have been made 30

to them as respects their main issues report, to prepare, and to publish in 
such manner as was prescribed under subsection (6) of that section, a 
proposed local development plan,

(b) to send a copy of that proposed plan to each key agency,

(c) to notify any person who timeously has made representations under 35

section 17 that the proposed plan has been published and of where a 
copy of it is available for inspection (and at what reasonable times),

(d) to consult, with regard to the proposed plan, the key agencies and such 
persons as may be prescribed, and

(e) in such circumstances as may be prescribed, to give notice—40

(i) in such form,

(ii) of such matter, and
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(iii) to such persons,

as may be specified in the regulations in question.

(2) Publication under subsection (1)(a) is to include specification of a date (being a 
date not less than 6 weeks after the date of publication) by which any 
representations with respect to the proposed local development plan must be 5

made to the authority.

(3) After the date specified by virtue of subsection (2), the planning authority may 
modify the proposed local development plan so as to take account of—

(a) any representations timeously made to them as respects that proposed 
plan (or of any matters arising out of representations so made),10

(b) any matters arising in consultation under subsection (1)(d), and

(c) any minor drafting or technical matters.

(3A) Where the authority decide to make no modifications under subsection (3), or 
any modifications under that subsection are not of a kind prescribed for the 
purposes of subsection (3B) (or mentioned in subsection (4)), the authority—15

(a) are to submit the proposed local development plan to the Scottish 
Ministers together with—

(i) a report as to the extent to which the authority’s actings with 
regard to consultation and the involvement of the public at large 
have conformed with (or have gone beyond the requirements of) 20

the authority’s current participation statement, and

(ii) a copy of their proposed action programme for the plan,

(b) are to publish the plan in such manner as may be prescribed, and

(c) if no request is to be made under section 19(1) are, in so publishing it, to 
advertise their intention to adopt it. 25

(3B) Where the authority make under subsection (3) modifications of a prescribed 
kind, the authority are—

(a) to publish in such manner as was prescribed under section 17(6) the 
proposed local development plan as modified, and

(b) to give notice—30

(i) in such form,

(ii) of such matter, and

(iii) to such persons,

as may be specified in the regulations in question.

(3C) Publication under subsection (3B)(a) is to include specification of a date (being 35

a date not less than 6 weeks after the date of publication) by which any 
representations with respect to the proposed local development plan must be 
made to the authority and, after that date, the authority may further modify the 
proposed plan so as to take account of—

(a) any representations timeously made to them as respects that proposed 40

plan (or of any matters arising out of representations so made), and

(b) any minor drafting or technical matters.
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(3D) Subsections (3A) and (3B) apply in respect of modifications under subsection 
(3C) as they apply in respect of modifications under subsection (3).

(4) But if the authority consider that modifications are requisite and are such as 
would change the underlying aims or strategy of the proposed plan (in 
subsection (5) referred to as the “original plan”) they are not to modify it (or5

submit it or publish it unmodified) but are to prepare and publish under 
subsection (1) a new proposed local development plan.

(5) In its application to any such new plan subsection (1) is to be construed as if 
references to representations made timeously as respects the main issues report 
(and to any person timeously making representations) included references to 10

representations so made as respects the original plan (and to any person so 
making representations with respect to the original plan).

(6) It is the duty of a key agency to co-operate with the planning authority in the 
preparation of the authority’s proposed local development plan.

19 Examination of proposed local development plan15

(1) On submitting a proposed local development plan under paragraph (a) of 
section 18(3A), a planning authority are, if the circumstances are as mentioned 
in subsection (2), to request the Scottish Ministers to make an appointment 
under subsection (3).

(2) The circumstances are that representations timeously made were not taken 20

account of (or not fully taken account of) in modifications under subsection (3) 
or (3C) of section 18 and have not been withdrawn.

(3) If, when a proposed development plan is submitted to the Scottish Ministers 
under paragraph (a) of section 18(3A)—

(a) a request is made under subsection (1), or25

(b) no such request is made but it appears to them that the circumstances are 
as mentioned in subsection (2),

they are to appoint a person to examine under this subsection the proposed 
plan.

(4) But where an appointment is made under subsection (3), the appointed person30

is firstly to examine under this subsection the extent to which the planning 
authority’s actings with regard to consultation and the involvement of the 
public at large as respects the proposed plan have conformed with (or have 
been beyond the requirements of) the participation statement of the authority 
which was current when the proposed plan was published under section 35

18(1)(a).

(5) The Scottish Ministers may make regulations as to—

(a) meeting general administrative costs, staff costs and overheads incurred 
in relation to an examination under subsection (3) or (4),

(b) procedures to be followed at such an examination, and40
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(c) what is to be assessed in such an examination and matters by reference to 
which the assessment is to be made;

but the form the examination is to take (as for example whether it should be in 
public or as to whether persons who have made representations, and other 
persons, are to be heard or are to present written submissions) is to be at the 5

discretion of the appointed person.

(6) When a person is appointed under subsection (3), the planning authority are—

(a) to advertise the forthcoming examination of the proposed plan in a local 
newspaper and in the public libraries within the part of the authority’s 
district to which the proposed plan relates, and10

(b) to serve notice of that examination on each of the persons who have 
made the representations mentioned in subsection (2).

(7) No such examination as is mentioned in subsection (3) is to be commenced—

(a) within 4 weeks after the appointment is made, and

(b) where a report is submitted under subsection (1)(b) of section 19A, 15

before a direction is given under subsection (3)(b) of that section.

(8) On completing his examination under subsection (3) the appointed person is 
to—

(a) prepare a report—

(i) setting out, and giving reasons for, his conclusions and 20

recommendations (which may include recommendations for 
amendments to the proposed local development plan), and

(ii) as to the matters considered by him under subsection (4),

(b) submit it to the planning authority,

(c) publish it, and25

(d) serve on the persons mentioned in paragraph (b) of subsection (6), and 
on any person who made representations by virtue of section 19A, notice 
of the report’s submission and publication (including the means of 
publication).

(9) In subsection (8)(c), “publish” includes, without prejudice to that expression’s 30

generality, publish by electronic means (as for example by means of the 
internet).

(10) The planning authority are, on receiving a report submitted under subsection 
(8)(b)—

(a) to make—35

(i) (except in so far as they decline to do so, on such grounds as may 
be prescribed for the purposes of this sub-paragraph) such 
modifications, if any, to the proposed local development plan as 
the appointed person recommends, and

(ii) such other modifications to it, if any, as appear to them to be 40

requisite having regard to the report,
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(b) to publish the modifications made, together with the proposed plan as 
modified (or, if no modifications are made, to publish the proposed plan) 
in such manner as may be prescribed,

(c) in so publishing the proposed plan (whether or not modified), to 
advertise their intention to adopt it, and5

(d) to notify each person who made representations under section 18 that the 
proposed plan has been published and of where a copy of it is available 
for inspection (and at what reasonable times).

(11) But the authority may, before complying with subsection (10), secure the 
carrying out of an environmental assessment (within the meaning of the 10

Environmental Assessment (Scotland) Act 2005 (asp 15)) in relation to the 
proposed plan as so modified; and if they do so then paragraph (a) of that 
subsection is to be construed as subject to the qualification that any 
modification made must, in the opinion of the authority, be acceptable having 
regard to that assessment.15

(12) The planning authority are, within 3 months after receiving a report submitted 
under subsection (8)(b), to send to the Scottish Ministers a copy of each of the 
following—

(a) the modifications, if any, made under sub-paragraph (i) of subsection 
(10)(a),20

(b) where a modification recommended by the appointed person is not made, 
a statement setting out the recommendation and explaining (by reference 
to the grounds prescribed for the purposes of that sub-paragraph) why it 
is not made,

(c) the proposed plan (whether or not modified),25

(d) the report,

(e) any environmental assessment carried out by virtue of subsection (11), 
and

(f) the advertisement mentioned in subsection (10)(c).

19A Further provision as regards examination under section 19(4)30

(1) If, having conducted an examination under subsection (4) of section 19, the 
appointed person is not satisfied with the actings mentioned in that subsection 
he is to—

(a) prepare a report setting out his reasons for not being satisfied and 
recommending that the authority take such further steps with regard to––35

(i) consultation, or

(ii) involving the public at large,

as are specified in the report,

(b) submit it to the Scottish Ministers, and

(c) send a copy of it to the planning authority.40

(2) The authority may, within 4 weeks after receiving that copy, make 
representations to the Scottish Ministers as regards the report.
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(3) The Scottish Ministers, provided that 4 weeks have elapsed since they received 
the report, may—

(a) direct the authority to take such further steps with regard to––

(i) consultation, or

(ii) involving the public at large,5

as are specified in the direction, or

(b) direct the appointed person to proceed to an examination under 
subsection (3) of section 19.

(4) In giving a direction under paragraph (a) of subsection (3) the Scottish 
Ministers are to have regard to the appointed person’s recommendations under 10

paragraph (a) of subsection (1) and to any representations made under 
subsection (2).

(5) Where such a direction is given—

(a) the appointed person is not to proceed to an examination under 
subsection (3) of section 19, and15

(b) after the further steps specified in the direction have been taken the 
authority—

(i) may modify the proposed local development plan so as to take 
account of any representations made to them in consequence of 
their taking those steps (and of any minor drafting or technical 20

matters), and

(ii) are to submit it (whether or not modified) to the Scottish Ministers 
together with a note of any representations so made and of whether 
those representations are taken account of in the plan (and if so to 
what extent) and a report as to the extent to which the authority’s 25

actings with regard to consultation and involving the public at 
large have conformed with (or have gone beyond the requirements 
of) the specification of further steps.

(6) But if the authority consider that modifications are requisite and are such as 
would change the underlying aims or strategy of the proposed plan they are not 30

to modify it (or submit it unmodified to the Scottish Ministers) but are to 
prepare and publish under section 18(1) a new proposed local development 
plan.

(7) Where a proposed local development plan is modified under subsection 
(5)(b)(i), the modified plan is to be published in such manner as is prescribed 35

under section 18(3A)(b).

(8) On submitting a proposed local development plan under subsection (5)(b)(ii), 
the planning authority are to advertise, in such manner as may be prescribed, 
that they have done so.

(9) Section 19 and this section apply in relation to a proposed local development 40

plan so submitted as they apply in relation to such a plan submitted under 
section 18(3A)(a).
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(10) Except that for the purposes of the application provided for in subsection (9), 
section 19 is to be construed as if—

(a) in subsection (2), for the words “subsection (3) or (3C) of section 18” 
there were substituted “section 19A(5)(b)(i)”, and

(b) in subsection (4), for the words “the participation statement of the 5

authority which was current when the proposed plan was published 
under section 18(1)(a)” there were substituted “the further steps specified 
in the direction under section 19A(3)(a)”.

20 Constitution of local development plan

(1) On being adopted by the planning authority the proposed local development 10

plan is constituted as the local development plan.

(2) But subsection (1) is subject to any direction made under subsection (7) and 
does not apply if such adoption is in contravention of subsection (3) or (6) (the 
reference to subsection (3) including a reference to subsection (3) as applying 
by virtue of a direction made under subsection (4)).15

(3) A proposed local development plan is not to be so adopted before a period of 
28 days has elapsed after the planning authority’s intention to adopt it is 
advertised under section 18(3A)(c) or 19(10)(c).

(4) The Scottish Ministers may, as regards a particular proposed local development 
plan submitted to them, direct that subsection (3) is to apply as if, for the20

period mentioned in the subsection there were substituted such longer period as 
is specified in the direction.

(5) At any time during the period mentioned in subsection (3), or as the case may 
be specified in a direction under subsection (4), the Scottish Ministers may, if it 
appears to them that the proposed plan is unsatisfactory, direct the authority to 25

consider modifying it in such respects as are indicated in the direction.

(6) A planning authority given a direction under subsection (5) are not to adopt the 
proposed plan unless—

(a) they satisfy the Scottish Ministers that they have made the modifications 
necessary to conform with the direction, or30

(b) the Scottish Ministers withdraw the direction.

(7) At any time before a proposed local development plan submitted to the 
Scottish Ministers has been adopted by the planning authority, the Scottish 
Ministers may direct that the proposed plan is to be constituted not on being so 
adopted but if and when approved by the Scottish Ministers.35

20A Publication of and publicity for local development plan

(1) As soon as is reasonably practicable after the local development plan is 
constituted as mentioned in section 20(1), the planning authority are to—

(a) send two copies of it to the Scottish Ministers,

(b) publish it,40
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(c) place a copy of it in each public library in the part of the district to which 
it relates,

(d) both—

(i) notify each person who made representations under section 18 or 
by virtue of section 19A, and5

(ii) advertise, in a local newspaper,

that the local development plan has been published (including the means 
of publication) and is available for inspection in those libraries.

(2) In subsection (1)(b), “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 10

internet).

Development plan schemes and action programmes

20B Development plan schemes

(1) A development plan scheme is to be prepared by each strategic development 
planning authority and by each planning authority.15

(2) The authority in question is to prepare the scheme—

(a) whenever required to do so by the Scottish Ministers, and

(b) (subject to paragraph (a)) whenever the authority think it appropriate to 
do so but in any event within 1 year after last preparing such a plan.

(3) A development plan scheme is a document setting out the authority’s 20

programme for preparing and reviewing their strategic development plan or as 
the case may be their local development plans.

(4) Without prejudice to the generality of subsection (3), “programme” in that 
subsection includes, having regard to the provisions of this Part—

(a) proposed timetabling,25

(b) details of what is likely to be involved at each stage of preparation or 
review, and

(c) an account (in this Part referred to as an authority’s “participation
statement”) of when consultation is likely to take place and with whom 
and of its likely form and of the steps to be taken to involve the public at 30

large in the stages of preparation or review.

(4A) As soon as is reasonably practicable after a development plan scheme has been 
adopted, the authority which prepared it are to—

(a) send two copies of it to the Scottish Ministers,

(b) publish it, and35

(c) place a copy of it in each public library in the strategic development plan 
area or the area of the planning authority, as the case may be.

(4B) In subsection (4A)(b), “publish” includes, without prejudice to that 
expression’s generality, publish by electronic means (as for example by means 
of the internet).40

(5) Regulations may make provision as to—
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(a) the form and content of, and

(b) the procedures for preparing and adopting,

a development plan scheme.

21 Action programmes

(1) A strategic development planning authority who prepare a strategic 5

development plan are to prepare an action programme for the plan.

(2) A planning authority who prepare a local development plan are to prepare an 
action programme for the plan.

(3) In preparing the action programme the authority in question are to seek the 
views of, and have regard to any views expressed by—10

(a) the key agencies, and

(b) such persons as may be prescribed.

(4) When an authority publish a proposed—

(a) strategic development plan under section 10(1)(a), or

(b) local development plan under section 18(1)(a),15

they are to publish a proposed action programme for the plan.

(5) It is the duty of a key agency to co-operate with the authority in question in the 
preparation of the authority’s action programme or proposed action 
programme.

(6) An action programme is a document setting out how the authority in question 20

propose to implement the plan to which it relates.

(7) Regulations may make provision as to—

(a) the form and content of, and

(b) the procedures for preparing and adopting,

an action programme.25

(8) The authority are to adopt and publish the action programme within 3 months 
after the date on which the plan to which it relates is constituted.

(9) The authority must keep the action programme under review and must update 
and re-publish it—

(a) whenever required to do so by the Scottish Ministers, and30

(b) (subject to paragraph (a)) whenever they think it appropriate to do so but 
in any event within 2 years after last publishing (or re-publishing) it.

(10) When they publish, or re-publish, an action programme, the authority are to—

(a) send two copies of it to the Scottish Ministers, and

(b) place a copy of it in each public library—35

(i) in the case of a strategic development planning authority, in the 
strategic development plan area, and
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(ii) in the case of a  planning authority, in the part of the authority’s 
district to which the local development plan in question relates,

and such publication, or re-publication, is to include by electronic means (as 
for example by means of the internet).

Supplementary guidance5

22 Supplementary guidance

(1) A strategic development planning authority may, under this subsection, adopt 
and issue guidance in connection with a strategic development plan and a 
planning authority may, under this subsection, adopt and issue guidance in 
connection with a local development plan (such guidance being, in either case, 10

referred to in this Part as “supplementary guidance”).

(2) Regulations may make provision as to—

(a) procedures for, and as to consultation which must precede, the adoption
of, and

(b) the matters which may be dealt with in,15

supplementary guidance.

(3) Subject to any such regulations, the authority proposing to adopt and issue 
supplementary guidance are to take such steps as will in their opinion secure—

(a) that adequate publicity of the proposal is given in their district or as the 
case may be in their strategic development plan area,20

(b) that persons who may be expected to wish to make representations to the 
authority about the proposal are made aware that they are entitled to do 
so, and

(c) that such persons are given an adequate opportunity of making such 
representations.25

(4) Such publicity as is given under subsection (3)(a) is to include intimation of a 
date by which any such representations require to be received by the authority.

(5) The authority are, before adopting and issuing the supplementary guidance, to 
consider any such representations timeously made to them.

(6) A copy of the proposed supplementary guidance must be submitted to the 30

Scottish Ministers and a period of at least 28 days must then elapse before the 
supplementary guidance is adopted and issued.

(7) The Scottish Ministers may, as regards a particular submission to them under 
subsection (6), direct that the subsection is to apply as if, for the period 
mentioned in it, there were substituted such longer period as is specified in the 35

direction.

(8) At any time before the supplementary guidance is adopted the Scottish
Ministers may by notice require the authority to make such modifications to it 
as are specified in the notice or may direct the authority not to adopt and issue 
it.40

(9) Guidance may be adopted and issued other than under subsection (1)—
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(a) by a strategic development planning authority, in connection with a 
strategic development plan, or

(b) by a planning authority, in connection with a local development plan,

provided that the matters dealt with in that guidance are not matters for the 
time being specified, in regulations under subsection (2)(b), as matters which 5

may be dealt with in supplementary guidance.

Supplementary provisions

23 Disregarding of representations with respect to development authorised 
by or under other enactments

(1) Where subsection (2) applies—10

(a) neither the Scottish Ministers nor a strategic development planning
authority need consider representations with respect to—

(i) a main issues report compiled under section 9, or

(ii) a proposed strategic development plan, and

(b) neither the Scottish Ministers nor a planning authority need consider 15

representations with respect to—

(i) a main issues report compiled under section 17, or

(ii) a proposed local development plan.

(2) This subsection applies where it appears to the Scottish Ministers or the 
authority, as the case may be, that those representations are in substance 20

representations with respect to things done or proposed to be done in pursuance 
of—

(a) an order or scheme under section 5, 7, 9 or 12 of the Roads (Scotland) 
Act 1984 (c.54) (trunk road orders, special road schemes and orders for 
other public roads), or25

(b) an order under section 1 of the New Towns (Scotland) Act 1968 (c.16)
(designation of sites of new towns).

23A Regulations under this Part

(1) Regulations under this Part may extend throughout Scotland or to specified 
areas only and may make different provision for different cases.30

(2) Subject to the previous provisions of this Part and to any such regulations, the 
Scottish Ministers may give directions to any planning authority or strategic 
development planning authority, or to planning authorities or strategic 
development planning authorities generally for—

(a) formulating the procedure for the carrying out of functions under this 35

Part, or

(b) requiring them to give the Scottish Ministers such information as the 
Scottish Ministers may require for carrying out functions under this Part.
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23B Default powers of the Scottish Ministers

(1) This section applies where—

(a) under any of the previous sections of this Part, any strategic development 
plan or local development plan requires to be prepared, any main issues 
report requires to be compiled or any proposed strategic development 5

plan or proposed local development plan requires to be submitted to the 
Scottish Ministers, or steps are required to be taken for the adoption of a 
proposed local development plan, and

(b) the Scottish Ministers are satisfied that the authority in question—

(i) are not, within a reasonable period, doing what is required, or10

(ii) have not met a time limit specified in any of those provisions for 
doing what is required (or some part of what is required).

(2) Where this section applies, the Scottish Ministers may—

(a) direct the authority in question (the “defaulting authority”) to carry out 
that authority’s functions in relation to the matter and may specify in the 15

direction the factors to be taken into account or objectives to be achieved 
by that authority in so doing, or

(b) prepare a strategic development plan or local development plan.

(3) Where this section applies and the defaulting authority is a strategic 
development planning authority, the Scottish Ministers may authorise one of 20

the planning authorities which the defaulting authority comprises to do what is 
required on behalf of the defaulting authority.

(4) The previous sections of this Part apply, so far as applicable and with any 
necessary modifications, in relation to the doing of anything—

(a) under subsection (2)(b) by the Scottish Ministers, or25

(b) by virtue of subsection (3) by an individual planning authority,

as they apply in relation to the doing of anything by the defaulting authority.

(5) The defaulting authority—

(a) must on demand repay to the Scottish Ministers so much of any expenses 
incurred by the Scottish Ministers in connection with the doing of 30

anything which should have been done by the defaulting authority as the 
Scottish Ministers certify to have been incurred in the performance of the 
defaulting authority’s functions, and

(b) must repay to a planning authority who by virtue of subsection (3) do 
anything which should have been done by the defaulting authority, any 35

expenses certified by the Scottish Ministers to have been reasonably 
incurred by the planning authority in connection with the doing of that 
thing.

23C Reviews of plans in enterprise zones

As soon as practicable after an order has been made under paragraph 5 of 40

Schedule 32 to the Local Government, Planning and Land Act 1980 (c.65)
(designation of enterprise zone scheme) or a notification has been given under 
paragraph 11 of that Schedule (modification of such a scheme)—
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(a) a strategic development planning authority for a strategic development 
plan area in which the enterprise zone is wholly or partly situated are, in 
the light of the provisions of the scheme or modified scheme, to review 
the strategic development plan for that area, and

(b) a planning authority for a district in which the enterprise zone is wholly 5

or partly situated are, in that light, to review any local development plan 
which relates to land situated both in the district and in the zone.

23D Meaning of “key agency”

Any reference in a provision of this Part to a “key agency” is to a body which 
the Scottish Ministers specify as such for the purposes of that provision by 10

regulations.

24 Meaning of “development plan”

(1) For the purposes of this Act, any other enactment relating to town and country 
planning and the Land Compensation (Scotland) Act 1963 (c.51), the 
development plan for any strategic development plan area is to be taken as 15

consisting— 

(a) of the provisions of the strategic development plan for the time being in 
force for the area, together with—

(i) the Scottish Ministers’ notice of approval of that plan, and

(ii) any supplementary guidance issued in connection with that plan, 20

and

(b) of the provisions of any local development plan for the time being 
applicable to the area, together with—

(i) the planning authority’s resolution of adoption of, or as the case 
may be the Scottish Ministers’ notice of approval of, that plan, and25

(ii) any supplementary guidance issued in connection with that plan.

(2) For the purposes mentioned in subsection (1), the development plan for any 
other area (whether the whole or part of the district of a planning authority) is 
to be taken as consisting as mentioned in paragraph (b) of that subsection.

(3) A reference in subsection (1)(b) to provisions of a plan, to a notice of approval 30

or to a resolution of adoption is, in relation to an area forming part of the 
district to which they are, or as the case may be it is, applicable, to be 
construed as a reference to so much of the provisions, notice or resolution as is 
applicable to the area.

(4) A reference in subsection (1) to a notice of approval is, in relation to any plan 35

made by the Scottish Ministers under section 23B, to be construed as a 
reference to a notice of the making of the plan.

(5) This section has effect subject to Schedule 1 (old development plans).
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General

25 Status of development plan

(1) Where, in making any determination under the planning Acts, regard is to be 
had to the development plan, the determination is, unless material 
considerations indicate otherwise—5

(a) to be made in accordance with that plan, and

(b) if the development in question is a national development, to be made in 
accordance with any statement under section 3A(5) which—

(i) relates to that national development,

(ii) is expressed as applying for the purposes of development 10

management, and

(iii) is to the effect that the development in question (or a development 
such as the development in question) could and should occur.

(2) For the purposes of paragraph (b) of subsection (1)— 

(a) statements in the National Planning Framework which do not fall within 15

sub-paragraphs (i) and (ii) of the paragraph are to be treated as “material 
considerations” (but this paragraph is without prejudice to the generality 
of that expression), and

(b) in the event of any incompatibility between the National Planning 
Framework and the development plan, whichever of them is the later in 20

date is to prevail.

(3) For the purposes of subsection (2)(b)—

(a) the date of the National Planning Framework is the latest date on which 
it was published under section 3A(6) or (7),

(b) the date of a strategic development plan is the date on which it was25

published under section 14(1) (the date of any supplementary guidance
issued being disregarded), and

(c) the date of a local development plan is the date on which it was
constituted under section 20 (the date of any supplementary guidance 
issued being disregarded).”.30

PART 3

DEVELOPMENT MANAGEMENT

Meaning of development

3 Meaning of “development”

(1) In section 26 of the principal Act (meaning of “development”)— 35

(za) at the end of subsection (1) add “, or the operation of a marine fish farm in the 
circumstances specified in section 26AA”,

(a) after subsection (2) insert—

“(2AA)The Scottish Ministers may in a development order specify any circumstances, 
or description of circumstances, in which subsection (2) does not apply to 40
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operations mentioned in paragraph (a) of that subsection which have the effect 
of increasing the gross floor space of the building by such amount or 
percentage as is so specified.

(2AB)The development order may make different provision for different purposes.”,

(b) in subsection (6)—5

(i) for the words “inland waters, transitional water or coastal water” substitute 
“waters which—

(a) are inland waters,

(b) not being inland waters, are landward of the baselines from which the 
breadth of the territorial sea adjacent to Scotland is measured, or10

(c) are seaward of those baselines up to a distance of 12 nautical miles,”,

(ia) for the word “subsection” where it second occurs substitute “section”,

(ii) the definitions of “coastal water” and “transitional water” are repealed, and

(iii) at the end add—

““nautical miles” means international nautical miles of 1,852 metres”, 15

(ba) after that subsection insert—

“(6AA)Where the making of any material change in the use of equipment so placed or 
assembled for that purpose would not, apart from this subsection, involve 
development of the land below, this Act shall have effect as if the making of 
any such material change was development of that land.”, and20

(c) after subsection (6B) insert—

“(6C) The Scottish Ministers may by order make such provision as they consider 
necessary or expedient for the purpose of, or in connection with, the 
application of this Act to––

(a) any such placing or assembly as is mentioned in subsection (6) in waters 25

described in paragraph (b) or (c) of that subsection; or

(b) any material change in the use of equipment placed or assembled in 
those waters.

(6CA)Any order under subsection (6C) may in particular provide that a planning 
authority specified in the order is to be the planning authority for the purposes 30

of such an application of this Act despite the placing or assembly being 
something done, or the material change of use being made, outwith the district 
of the authority.

(6D) But in the application of subsections (6C) and (6CA) to a case where, by virtue 
of paragraph (a) of section 10(1) of the National Parks (Scotland) Act 2000 35

(asp 10) the planning authority is a National Park authority, the reference in 
subsection (6CA) to the district of the authority is to be construed as a 
reference to the National Park.

(6E) And the Scottish Ministers may direct that subsections (6C) and (6CA) are to 
apply to a case where—40

(a) by virtue of paragraph (b) of that section 10(1), a National Park authority 
is to be treated as the planning authority, or
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(b) by virtue of paragraph (c) of that section 10(1), a National Park authority 
is to have certain functions in relation to planning.

(6F) For the purposes of any such application as is provided for in—

(a) paragraph (a) of subsection (6E), the reference in subsection (6CA) to 
the district of the authority is to be construed as mentioned in subsection 5

(6D) and for the words “planning authority specified in the order is to 
be” in subsection (6CA) there is to be substituted “National Park 
authority specified in the order is to be treated as”,

(b) paragraph (b) of subsection (6E), the reference in subsection (6CA) to 
the district of the authority is to be construed as mentioned in subsection 10

(6D) and for the words “planning authority specified in the order is to be 
the planning authority” in subsection (6CA) there is to be substituted 
“National Park authority specified in the order is to have functions in 
relation to planning”.

(6G) Before making an order under subsection (6C), the Scottish Ministers—15

(a) must consult—

(i) every planning authority, and

(ii) the Scottish Environment Protection Agency, and

(b) may consult such other persons as they think fit.

(6H) An order under subsection (6C) may (without prejudice to the generality of that 20

subsection)—

(a) modify any enactment, instrument or document,

(b) make such incidental, supplemental, consequential, transitional, 
transitory or saving provision as the Scottish Ministers think necessary or 
expedient,25

(c) provide for the delegation of functions,

(d) make different provision for different purposes and different areas.

(6I) For the purposes of the exercise by a National Park authority of any planning 
functions which it has by virtue of subsections (6C) and (6CA) in respect of 
waters described in paragraph (b) or (c) of subsection (6), any reference in 30

section 9 of the National Parks (Scotland) Act 2000 (asp 10) (general purposes 
and functions of National Park authority) to the National Park itself is to be 
construed as including a reference to those waters.”.

(2) A development order under section 26(2AA) of that Act does not affect any operations 
begun before it is made.35

(3) A certificate under section 151 of that Act (certificate of lawfulness of proposed use or 
development) is of no effect if—

(a) subsection (2) of section 26 of that Act is, by virtue of a development order under 
subsection (2AA) of that section, disapplied in respect of any operations,

(b) at the date the development order comes into force the certificate is in force in 40

respect of the operations, and

(c) before that date no such operations have been begun.
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(4) In section 275 of that Act (regulations and orders)—

(a) in subsection (4), for the words “and (6A)” substitute “, (6A) and (6C), 31A”, and

(b) in subsection (5A), after the words “26(6A)” insert “or (6C)”.

3A Marine fish farms

(1) After section 26 of the principal Act insert—5

“26AA Marine fish farms: circumstances referred to in section 26(1)

(1) The circumstances to which section 26(1) refers are—

(a) that the marine fish farm is being operated after—

(i) the date which is the appropriate date in respect of that fish farm, 
or10

(ii) if earlier than that date, the date on which planning permission is 
granted, or an application for planning permission is refused, under 
section 31A, and

(b) that the operation involves the use of equipment which was placed or 
assembled in waters at a time when that placing or assembly did not 15

constitute development under this Act.

(2) For the purposes of subsection (1)(a), the appropriate date in respect of a fish 
farm is whichever is the later of—

(a) a date prescribed by the Scottish Ministers for the purposes of this 
subsection, and20

(b) the date on which any authorisation which—

(i) relates to the operation of that fish farm, and

(ii) is in effect at the date of commencement of section 3A of the 
Planning etc. (Scotland) Act 2006 (asp 00),

ceases to have effect.25

(3) In this section and in section 31A—

“authorisation” means—

(a) a consent for fish farming issued by the Crown Estate 
Commissioners,

(b) a licence granted under section 11 of the Orkney County Council 30

Act 1974 (c.xxx), or

(c) a licence granted under section 11 of the Zetland County Council 
Act 1974 (c.viii),

“equipment” has the same meaning as in section 26(6), and

“marine fish farm” means a fish farm situated in any part of any waters 35

referred to in paragraphs (b) and (c) of section 26(6).”. 

(2) After section 31 of that Act insert—
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“Planning permission in respect of operation of marine fish farm

31A Planning permission in respect of operation of marine fish farm

(1) This section applies to planning permission for the operation of a marine fish 
farm which involves the use of such equipment as is referred to in section 
26AA(1)(b).5

(2) Any planning permission is to be granted by the Scottish Ministers.

(3) Without prejudice to the generality of subsection (2), planning permission may 
be granted under that subsection as respects a class of development.

(4) Any planning permission granted by virtue of subsection (3) is to be granted by 
order, the class of development in question being specified in the order.10

(5) Planning permission may be granted either unconditionally or subject to 
conditions or limitations.

(6) The conditions or limitations which may be imposed include conditions or 
limitations specified in any authorisation which is at the time of imposition in 
effect in relation to the fish farm.15

(7) The principal matters to be taken into account by the Scottish Ministers in 
coming to a decision as to whether to grant planning permission are the likely 
impact of the development on—

(a) any European site within the meaning of regulation 10 of the 
Conservation (Natural Habitats &, c.) Regulations 1994 (S.I. 1994/ 20

2716), and

(b) the environment generally.

(8) The Scottish Ministers may by regulations make provision—

(a) specifying those cases where an application for planning permission 
must be made,25

(b) as to the form of such an application,

(c) specifying documents and information which require to accompany such 
an application,

(d) as to consultation in connection with such an application, and

(e) as to any other matters concerning procedure on such an application.”.30

4 Hierarchy of developments for purposes of development management etc.

After section 26AA of the principal Act (inserted into that Act by section 3A of this Act) 
insert—

“26A Hierarchy of developments

(1) For the purposes of the planning Acts, a development belongs to one of the 35

following categories—

(a) the first (designated under section 3A(4)(b)), to be known as “national 
developments”,

(b) the second, to be known as “major developments”, and

(c) the third, to be known as “local developments”.40
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(2) The Scottish Ministers are by regulations to describe classes of development
other than national developments and assign each class to one or other of the 
categories mentioned in paragraphs (b) and (c) of subsection (1).

(3) But the Scottish Ministers may, as respects a particular local development, 
direct that the development is to be dealt with as if (instead of being a local 5

development) it were a major development.

(4) Different provision may be made under subsection (2) for different areas.

(5) Regulations under subsection (2) are not made unless a draft of the instrument 
containing the regulations has been laid before, and approved by resolution of, 
the Scottish Parliament.”.10

Initiation and completion of development

5 Initiation and completion of development

(1) After section 27 of the principal Act insert—

“Initiation and completion of development

27A Notification of initiation of development15

(1) A person who intends to carry out development for which planning permission 
has been given must, as soon as practicable after deciding on a date on which 
to initiate the development and in any event before commencing the 
development, give notice to the planning authority as to that date and as to such 
further matters as the Scottish Ministers may prescribe.20

(2) In granting planning permission for the carrying out of any development of 
land, a planning authority are by notice to direct the attention of the applicant 
to the requirements of subsection (1), setting out the terms of subsection (1) 
and of section 123(1) in that notice.

27B Notification of completion of development25

(1) A person who completes development for which planning permission has been 
given must, as soon as practicable after doing so, give notice of completion to 
the planning authority.

(2) If an application to a planning authority for planning permission discloses, in 
the opinion of the authority, that the development in question is to be carried 30

out in phases then any such permission granted is to be granted subject to a 
condition, imposed under section 37(1)(a) in respect of each phase except the 
last (notice of the completion of which is to be given under subsection (1)), that 
as soon as practicable after the phase is completed the person carrying out the 
development is to give notice of that completion to the planning authority.35

Display of notice while development is carried out

27C Display of notice while development is carried out

(1) A person carrying out development of a prescribed class must until the 
development is completed display a notice containing prescribed information.

(2) The Scottish Ministers may by regulations make provision as to—40

(a) the form of the notice required by subsection (1), and
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(b) where such a notice is to be displayed.”.

(2) In section 123(1) of that Act (expressions used in connection with enforcement), after 
paragraph (b) insert “or

(c) initiating development without giving notice in accordance with section 
27A(1) of this Act, or5

(d) carrying out development without displaying a notice in accordance with 
section 27C(1) of this Act,”.

Applications for planning permission and certain consents

6 Applications for planning permission and certain consents

(1) For section 32 of the principal Act (form and content of applications for planning 10

permission) substitute—

“32 Applications for planning permission

(1) Regulations or a development order may make provision as to applications for 
planning permission made to a planning authority or the Scottish Ministers.

(2) Provision referred to in subsection (1) includes provision as to—15

(a) the form and manner in which an application must be made,

(b) particulars of such matters as are to be included in the application,

(c) any documents or other materials which are to accompany the 
application,

(d) evidence to be provided in support of anything in, or relating to, the 20

application.

(3) The regulations or development order must—

(a) require that an application for planning permission of such description as 
is specified in the regulations or order is to be accompanied by a 
statement (either or both and if both then either in one document or in 25

two)—

(i) about the design principles and concepts applied to the 
development,

(ii) about how issues relating to access for the disabled to the 
development have been dealt with, 30

(b) include provision as to the form and content of any such statement as is 
mentioned in paragraph (a), and

(c) require that an application in respect of which compliance with section 
35B is required is to be accompanied by a pre-application consultation 
report prepared in accordance with section 35C.35

(4) Different provision may be made under this section—

(a) for different cases or classes of case,

(b) for different areas, and

(c) according to whether a development is a national development, a major 
development or a local development.”.40
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(2) In section 182 of that Act (regulations controlling display of advertisements), after 
subsection (2) insert—

“(2A) The regulations may also make provision as to—

(a) the form and manner in which an application for consent must be made,

(b) particulars of such matters as are to be included in the application,5

(c) any documents or other materials which are to accompany the 
application.”.

(3) In section 9 of the listed buildings Act (making of applications for listed building 
consent)—

(a) in subsection (2), the words “shall be made in such form as the planning authority 10

may require and” are repealed,

(b) in subsection (3), for paragraph (a) there is substituted—

“(a) the form and manner in which such applications must be made,

(aa) particulars of such matters as are to be included in such applications,

(ab) any documents or other materials which are to accompany such 15

applications,”, and

(c) after subsection (3) insert—

“(4) The regulations must require that an application for listed building consent of 
such description as is prescribed must be accompanied by a statement about 
how issues relating to access for the disabled to the building have been dealt 20

with.

(5) The form and content of such a statement are to be such as is prescribed.”.

7 Variation of planning applications

After section 32 of the principal Act insert—

“Variation of application25

32A Variation of application other than one referred to the Scottish Ministers

(1) An application for planning permission (other than an application referred to 
the Scottish Ministers under section 46 instead of being dealt with by the 
planning authority) may, with the agreement of the planning authority, be 
varied after it is made.30

(2) And if the planning authority consider the variation to be such that there is a 
substantial change in the description of the development for which planning 
permission is sought, they are not to agree to the variation.

(3) Without prejudice to the generality of subsection (1), regulations or a 
development order may make provision as to the period within which, the 35

circumstances in which and the procedures in accordance with which an 
application may be varied; but in any event an application is not to be varied 
after there is an appeal as respects it under section 47.

(4) The planning authority may, when an application is varied under this section, 
give such notice of the variation as they consider appropriate.40
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(5) In the case of an application for planning permission made to the Scottish 
Ministers, this section has effect as if any reference to the “planning authority” 
(other than the first such reference in subsection (1)) were a reference to the 
Scottish Ministers.

32B Variation of application referred to the Scottish Ministers5

(1) An application for planning permission referred to the Scottish Ministers under 
section 46 instead of being dealt with by the planning authority may, with the 
agreement of the Scottish Ministers, be varied after it is made.

(2) And if the Scottish Ministers consider the variation to be such that there is a 
substantial change in the description of the development for which planning 10

permission is sought, they are not to agree to the variation.

(3) Without prejudice to the generality of subsection (1), regulations or a 
development order may make provision as to the period within which, the 
circumstances in which and the procedures in accordance with which an 
application may be varied.15

(4) The Scottish Ministers may, when an application is varied under this section, 
give such notice of the variation as they consider appropriate.”.

8 Development already carried out

(1) After section 33 of the principal Act insert—

“33A Notice requiring application for planning permission for development 20

already carried out

Where there is a breach of planning control the planning authority may issue a 
notice—

(a) requiring the owner of the land in, on, over or under which the 
development has been carried out to make an application to them for 25

planning permission for the development,

(b) describing the development in a way that is sufficient to identify it,

(c) specifying a date by which the application is to be made, and

(d) setting out the terms of section 123(1).”.

(2) In section 123(2) of that Act (expressions used in connection with enforcement), at the 30

end add “as does the issuing of a notice under section 33A”.

(3) In section 147(1) of that Act (register of enforcement, breach of condition and stop 
notices), for the words “and stop notices” substitute “, notices under section 33A, stop 
notices and temporary stop notices”.

(4) The title of section 147 becomes “Enforcement etc.: register of notices”.35

Publicity for applications

9 Publicity for applications

(1) For section 34 of the principal Act substitute—
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“34 Notice by planning authority of certain applications made to them

(1) A planning authority are to give notice—

(a) to such persons or categories of person,

(b) in such manner,

(c) for such period, and5

(d) on such number of occasions,

as may be prescribed in regulations or in a development order, of such 
applications mentioned in subsection (2) as are made to the authority.

(2) The applications are—

(a) for planning permission,10

(b) for an approval required by a development order,

(c) for a consent, agreement or approval required by a condition imposed on
a grant of planning permission, and

(d) for agreement under section 75A(2).

(3) The regulations or development order may—15

(a) make provision in relation to the applications generally or in relation to 
such of those applications as are of a class or classes prescribed in the 
regulations or order,

(b) make different provision for different classes so prescribed.

(4) No such application is to be determined until after—20

(a) the expiry of a period which is to be so prescribed,

(b) any requirement imposed by virtue of this section has been satisfied, and

(c) any sum recoverable from the applicant in respect of costs incurred by 
the planning authority in giving notice under subsection (1) has been 
paid to the authority.25

(5) For the purposes of this section an applicant is to provide—

(a) to such person or persons,

(b) such information with respect to the application,

as may be so prescribed.

(6) A planning authority are to provide the Scottish Ministers with such 30

information relating to the exercise by the authority of functions under this 
section (whether in relation to applications generally or in relation to a 
particular application or class of application) as the Scottish Ministers may 
request from them.”.

(2) In section 38(1) of that Act (consultation in connection with determination of 35

applications)—

(a) for the words “to which section 34(1) applies” substitute “mentioned in section 
34(2)”, and

(b) for the words “(1)(h)” substitute “(4)(a)”.
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10 Pre-application consultation

After section 35 of the principal Act insert—

“35A Pre-application consultation: preliminary

(1) Before submitting an application for planning permission for a development of 
a class prescribed under this section the prospective applicant is, subject to the 5

following provisions of this section, to comply with section 35B.

(2) The regulations in question may, in prescribing classes of development, make 
different provision for different cases or classes of case and for different areas.

(3) A prospective applicant for planning permission for a development may, by 
notice, require the planning authority to state whether or not, in their opinion, 10

the development is of a class prescribed under subsection (1).

(4) But the regulations may, in prescribing a class of development, provide that 
subsections (3) and (5) to (9) are not to apply—

(a) as respects that class, or

(b) as respects that class in circumstances specified in the regulations.15

(5) Any notice under subsection (3) is to be in such form as may be prescribed in 
the regulations but must in any event contain the information mentioned in 
paragraphs (a) to (d) of section 35B(4).

(6) A planning authority receiving such a notice may, if they do not consider that it 
contains sufficient information to enable them to provide the statement sought, 20

request the prospective applicant to provide additional information specified by 
them.

(7) Where such a notice is given it is the duty of the planning authority to provide 
the requisite statement within the period of 21 days after it is given (or within 
such other period as may be substituted for that period by the regulations).25

(8) The period of 21 days mentioned in subsection (7) (or any other period 
substituted for that period) does not include any period between a request for 
information being made under subsection (6) and that information being 
provided to the planning authority

(9) If the authority respond by stating that in their opinion the development is not 30

of a class prescribed under subsection (1), then provided that the application 
for planning permission for the development in question is submitted within 12
months after the notice was given and does not differ materially from the 
information regarding it contained in the notice and mentioned in paragraphs 
(a) to (c) of section 35B(4) the prospective applicant need not comply with 35

section 35B.

(10) In the case of an application for planning permission made to the Scottish 
Ministers, this section has effect as if any reference to the “planning authority” 
or “the authority” were a reference to the Scottish Ministers.

35B Pre-application consultation: compliance40

(1) The following subsections apply where compliance with this section is 
required by virtue of section 35A(1).
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(2) The prospective applicant is to give notice (to be known as a “proposal of 
application notice”) to the planning authority that an application for planning 
permission for the development is to be submitted.

(3) A period of at least 12 weeks must elapse between giving the notice and 
submitting any such application.5

(4) A proposal of application notice is to be in such form, and have such content,
as may be prescribed but must in any event contain—

(a) a description in general terms of the development to be carried out,

(b) if the site at which the development is to be carried out has a postal 
address, that address,10

(c) a plan showing the outline of the site at which the development is to be 
carried out and sufficient to identify that site, and

(d) details as to how the prospective applicant may be contacted and 
corresponded with.

(5) Regulations may—15

(a) require that the proposal of application notice be given to persons 
specified in the regulations,

(b) specify—

(i) persons who are to be consulted as respects a proposed application,
and20

(ii) what form that consultation is to take.

(6) Different provision may be made under subsection (5) for different cases or 
classes of case and for different areas.

(7) The planning authority may, provided that they do so within the period of 21 
days after receiving the proposal of application notice, notify the prospective 25

applicant that they require (either or both)—

(a) that the proposal of application notice be given to persons additional to 
those specified under subsection (5) (specifying in the notification who 
those persons are),

(b) that consultation additional to any required by virtue of subsection (5)(b) 30

be undertaken as regards the proposed development (specifying in the 
notification what form that consultation is to take).

(8) In considering whether to give notification under subsection (7) the planning 
authority are to have regard to the nature, extent and location of the proposed
development and to the likely effects, at and in the vicinity of that location, of 35

its being carried out.

(9) In the case of an application for planning permission made to the Scottish 
Ministers, this section has effect as if any reference to the “planning authority” 
were a reference to the Scottish Ministers.
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35C Pre-application consultation report

(1) A person who, before submitting an application for planning permission for a 
development, is required to comply with section 35B and who proceeds to 
submit that application is to prepare a report (a “pre-application consultation 
report”) as to what has been done to effect such compliance.5

(2) A pre-application consultation report is to be in such form as may be 
prescribed.”.

11 Public availability of information as to how planning applications have been dealt 
with

In section 36 of the principal Act (registers of applications etc.)—10

(a) in subsection (1)—

(i) after paragraph (a) insert—

“(aa) any variation, by virtue of section 32A(1), to such an application,

(ab) documents to which regard was had in dealing with each such 
application (including documents to which regard was had in considering 15

whether to agree to such a variation),

(ac) material considerations to which regard was had by virtue of section 
37(2),

(ad) any pre-application consultation report prepared under section 35C(1) 
and submitted with such an application,”,20

(ii) in paragraph (b), for the words “such applications have been dealt with” 
substitute “each such application has been dealt with and a copy of any 
notice given by virtue of paragraph (d) or (e) of section 43(1) in respect of 
an application (or, in the case of an application in respect of which notice 
does not fall to be so given, a statement of the reasons on which the 25

authority based their decision on the application)”, 

(iii) the word “and” which immediately follows paragraph (b) is repealed, 

(iiia) after paragraph (b) insert—

“(ba) applications under section 242A(2) for planning permission in respect of 
development in the district of that authority,”, and30

(iv) after paragraph (c) insert “and

(d) any planning obligation entered into under section 75”, and

(b) in subsection (3)(a)—

(i) after the word “applications” insert “and variations to applications”, and

(ii) for the word “them” substitute “such applications and variations and copies 35

of documents to which regard was had in dealing with such applications 
and in considering whether to agree to such variations”.

12 Keeping and publication of lists of applications

After section 36 of the principal Act insert—
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“36A Lists of applications

(1) Every planning authority are, in such manner as may be prescribed by 
regulations or a development order, to keep a list of—

(a) the applications mentioned in section 36(1)(a) which are made to them
(including any variations, by virtue of section 32A(1), to those 5

applications), 

(aa) the applications mentioned in section 36(1)(ba) which are made in 
respect of development in their district, and

(b) the proposal of application notices received by them under section 
35B(2)(b).10

(2) Weekly, or at such intervals as may be so prescribed, the authority are—

(a) to revise the list by removing from it the entries relating to—

(i) such applications as have been determined, and

(ii) such proposal of application notices as have ceased to be current, 
and15

(b) in such manner as may be so prescribed (or, if and in so far as the 
regulations or development order may admit, in such manner as the 
authority consider appropriate), to publish that revised list.

(3) The availability of the list is to be advertised by the authority in a local 
newspaper at such intervals as may be so prescribed.20

(4) The regulations or development order may make provision as to how any costs 
incurred by the authority by virtue of this section are to be recovered from the 
applicants.

(5) In this section “publish”, without prejudice to that expression’s generality, may 
include publish by electronic means (as for example by means of the internet).25

(6) For the purposes of subsection (2)(a)(ii), a notice ceases to be current when—

(a) an application for planning permission is submitted for the development 
in question,

(b) the prospective applicant gives notice in writing under this paragraph to 
the planning authority that no application is to be submitted for the 30

development in question, or

(c) 12 months have elapsed since the date on which the proposal of 
application notice was given.”.

Determination of applications

13 Pre-determination hearings35

(1) After section 38 of the principal Act insert—

“38A Pre-determination hearings

(1) Regulations or a development order may provide that, before determining an 
application for planning permission for a development of a class prescribed in 
the regulations or order, a planning authority are to give the applicant and any 40
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person so prescribed an opportunity of appearing before and being heard by a 
committee of the authority.

(2) The procedures in accordance with which any such hearing is arranged and 
conducted (including, without prejudice to the generality of this subsection, 
procedures for ensuring relevance and avoiding repetition) and any other 5

procedures consequent upon the hearing are to be such as the authority 
consider appropriate.

(3) Any right of attendance at the hearing (other than for the purpose of appearing 
before and being heard by the committee) is to be such as the authority 
consider appropriate.10

(4) In relation to an application other than is provided for in regulations or a 
development order under subsection (1), a planning authority may elect to give 
the applicant and any other person an opportunity such as is mentioned in that 
subsection; and if the authority do so elect, subsections (2) and (3) apply
accordingly.”.15

(2) In section 56 of the Local Government (Scotland) Act 1973 (c.65) (arrangements for 
discharge of functions by local authorities), after subsection (6) there is inserted—

“(6A) A local authority’s function of determining an application for planning 
permission for a development of a class mentioned in section 38A(1) of the 
Town and Country Planning (Scotland) Act 1997 (c.8) shall be discharged only 20

by the authority.”.

14 Additional grounds for declining to determine application for planning permission

Section 39 of the principal Act (power of planning authority to decline to determine 
application) is amended as follows—

(a) for subsection (1) substitute—25

“(1) A planning authority may decline to determine an application (in this 
subsection referred to as the “current application”) for planning permission for 
the development of any land—

(a) if—

(i) in the period of two years ending with the date on which the 30

current application is received, the Scottish Ministers have refused 
a similar application referred to them under section 46 or have 
dismissed an appeal against the refusal of, or an appeal under 
section 47(2) in respect of, a similar application, and

(ii) in the opinion of the authority there has not, since the Scottish 35

Ministers refused the similar application or dismissed the appeal, 
been any significant change in the development plan (so far as 
material to the current application) or in any other material 
consideration,

(b) if—40

(i) in that period of two years the planning authority have refused 
more than one similar application,

(ii) there has been no appeal to the Scottish Ministers against either (or 
as the case may be any) of those refusals, and
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(iii) in the opinion of the authority there has not, since the more (or as 
the case may be most) recent of the refusals, been any significant 
change in the development plan (so far as material to the current 
application) or in any other material consideration,

(c) if—5

(i) in that period of two years the planning authority have refused 
more than one similar application,

(ii) there has been an appeal to the Scottish Ministers against either (or 
as the case may be any) of those refusals but as at the time the 
current application is received no such appeal has yet been10

determined, and

(iii) in the opinion of the authority there has not, since the more (or as 
the case may be most) recent of the refusals, been any significant 
change in the development plan (so far as material to the current 
application) or in any other material consideration,15

(d) if—

(i) in that period of two years there have been appeals under section 
47(2) in respect of more than one similar application but as at the 
time the current application is received no such appeal has yet 
been determined, and20

(ii) in the opinion of the authority there has not, since the more (or as 
the case may be most) recent of the appeals was made, been any 
significant change in the development plan (so far as material to 
the current application) or in any other material consideration, or

(e) if—25

(i) in that period of two years two similar applications have been 
made to the planning authority,

(ii) the planning authority have refused one of those applications and 
there has been an appeal under section 47(2) in respect of the other 
but as at the time the current application is received the appeal 30

under that section has yet to be determined as has the appeal (if 
any) against the refusal, and

(iii) in the opinion of the authority there has not, since the refusal or 
since the appeal was made (whichever was the more recent), been 
any significant change in the development plan (so far as material 35

to the current application) or in any other material consideration,

(1A) A planning authority or the Scottish Ministers must decline to determine an 
application for planning permission for the development of any land if, in their 
opinion—

(a) compliance with section 35B was required as respects the development,40

and

(b) there has not been such compliance.

(1B) But before deciding whether, under subsection (1A), an application must be 
declined the authority or as the case may be the Scottish Ministers may request 
the applicant to provide such additional information as they may specify.45
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(1C) Where, under subsection (1A), a planning authority or the Scottish Ministers 
decline to determine an application they are to advise the applicant of the 
reason for their being of the opinion mentioned in that subsection.

(1D) Subsection (1A) is subject to section 35A(9).”,

(b) subsection (3) is repealed, and5

(c) the title of the section becomes “Declining to determine an application”. 

15 Manner in which applications for planning permission are dealt with etc.

In section 43 of the principal Act (directions etc. as to method of dealing with 
applications)—

(a) in subsection (1)—10

(i) after paragraph (a) insert—

“(aa) for enabling the Scottish Ministers to give directions to the planning 
authority requiring them, in respect of any such development, or in 
respect of development of any such class, as may be specified in the 
directions—15

(i) to consider, where the authority are minded to grant planning 
permission, imposing a condition specified in, or of a nature 
indicated in, the directions; and

(ii) (unless the directions are withdrawn) not to grant planning 
permission without first satisfying the Scottish Ministers that such 20

consideration has been given and that such a condition either will 
be imposed or need not be imposed;”,

(ii) after paragraph (b) insert—

“(bb) for enabling the planning authority, in the course of their consideration 
of an application, to require from the applicant particulars, documents, 25

materials or evidence which they consider they require to enable them to 
deal with the application (being particulars, documents, materials or 
evidence additional to any which, by virtue of section 32(2), as the case 
may be, was included in, accompanied or was provided in support of 
anything in, or relating to, the application);”, and30

(iii) in paragraph (f), for the words from “the planning authority” to “order” 
substitute “, or enabling directions to be made requiring, the planning 
authority to give to the Scottish Ministers and to such other persons as may 
be prescribed by or under the regulations, order or directions”,

(b) after subsection (1) insert—35

“(1A) Any notice given by virtue of paragraph (d) or (e) of subsection (1)—

(a) is to include a statement of—

(i) the terms of the planning authority’s decision,

(ii) any conditions to which that decision is subject, and

(iii) the reasons on which the authority based that decision, and40

(b) may include such other information as may be prescribed by the 
regulations or the order.”, and
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(c) after subsection (2) add—

“(3) Paragraphs (a) and (f) of that subsection shall apply in relation to applications 
under section 75A(2) as they apply in relation to applications for planning 
permission.

(4) For the purposes of the application provided for in subsection (3), the reference 5

in paragraph (a) of subsection (1) to restricting the grant of planning 
permission is to be construed as a reference to restricting the giving of any 
agreement under subsection (2) of section 75A or the making of any 
determination under subsection (4) of that section.”.

16 Local developments: schemes of delegation10

After section 43 of the principal Act insert—

“43A Local developments: schemes of delegation

(1) A planning authority are—

(a) as soon as practicable after the coming into force of section 16 of the 
Planning etc. (Scotland) Act 2006 (asp 00), and thereafter—15

(i) whenever required to do so by the Scottish Ministers, or

(ii) subject to sub-paragraph (i), at such intervals as may be provided 
for in regulations under this section,

to prepare a scheme (to be known as a “scheme of delegation”) by which 
any application for planning permission for a development within the 20

category of local developments or any application for consent, 
agreement or approval required by a condition imposed on a grant of 
planning permission for a development within that category is to be 
determined by a person appointed by them for the purposes of this 
section instead of by them, and25

(b) to keep under review the scheme so prepared.

(2) Other than for the purposes of subsections (7) to (13) or section 47, the 
determination of any person so appointed is to be treated as that of the 
authority.

(2A) References in subsection (1) to a development do not include references to a 30

development of a class mentioned in section 38A(1).

(3) Without prejudice to subsection (1)(a)(ii), regulations under this section may
make provision as to—

(a) the form and content of, and

(b) the procedures for preparing and adopting,35

a scheme of delegation.

(4) Where an application for planning permission falls to be determined by a 
person so appointed, sections 37(1) to (3), 38, 39, 41(1) and (2) and 42 and Part 
1 of Schedule 3 apply, with any necessary modifications (including, in the case 
of that Part, the modification mentioned in subsection (15)), as they apply to an 40

application which falls to be determined by the planning authority.
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(5) The planning authority may, if they think fit, decide themselves to determine 
an application which would otherwise fall to be determined by a person so 
appointed.

(6) Any such decision must include a statement of the reasons for which it has 
been taken; and a copy of the decision is to be served on the applicant.5

(7) Where a person so appointed—

(a) refuses an application for planning permission or for consent, agreement 
or approval,

(b) grants it subject to conditions, or

(c) has not determined it within such period as may be prescribed by 10

regulations or a development order,

the applicant may require the planning authority to review the case.

(8) Where a requirement to review is made by virtue of paragraph (c) of subsection 
(7), the person so appointed is, for the purposes of the review, to be deemed to 
have decided to refuse the application.15

(9) Regulations or a development order may make provision as to the form and 
procedures of any review conducted by virtue of subsection (7).

(10) Without prejudice to the generality of subsection (9), the regulations or order 
may—

(a) make different provision for different cases or classes of case,20

(b) make different provision for different stages of a case,

(c) make provision in relation to oral or written submissions and to 
documents in support of such submissions,

(d) make provision in relation to time limits (including a time limit for 
requiring the review), and25

(e) require the planning authority to give to the person who has required the 
review such notice as may be prescribed by the regulations or the order 
as to the manner in which that review has been dealt with.

(10A)Any notice given by virtue of paragraph (e) of subsection (10)—

(a) is to include a statement of—30

(i) the terms in which the planning authority have decided the case 
reviewed, and 

(ii) the reasons on which the authority based that decision, and

(b) may include such other information as may be prescribed by the 
regulations or the order.35

(11) The provision which may be made by virtue of subsections (9) and (10) 
includes provision as to—

(a) the making of oral submissions, or as to any failure to make such 
submissions or to lodge documents in support of such submissions, or

(b) the lodging of, or as to any failure to lodge, written submissions or 40

documents in support of such submissions,
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and, subject to section 43B, as to what matters may be raised in the course of 
the review.

(11A)The provision which may be made by virtue of subsections (9) and (10) 
includes provision that the manner in which the review, or any stage of the 
review, is to be conducted (as for example whether oral submissions are to be 5

made or written submissions lodged) is to be at the discretion of the planning 
authority.

(12) The planning authority may uphold, reverse or vary a determination reviewed 
by them by virtue of subsection (7).

(13) Subject to subsection (14) and except as provided under section 239, the 10

decision of a planning authority in a case reviewed under this section is final.

(14) Where a requirement to review is made by virtue of paragraph (c) of subsection 
(7) and the planning authority have not conducted the review within such 
period as may be prescribed by regulations or a development order, the 
authority are to be deemed to have decided to refuse the application and section 15

47(1) is to apply accordingly.

(15) The modification is that, in paragraph 1(6) of Schedule 3, for paragraph (b) 
there is substituted—

“(b) is to be regarded for the purposes of section 43A as a condition 
imposed by a decision of the appointed person, and may 20

accordingly be the subject of a review under subsection (7) of 
that section.”.

43B Matters which may be raised in a review under section 43A(7)

(1) In a review under section 43A(7), a party to the proceedings is not to raise any 
matter which was not before the appointed person at the time the determination 25

reviewed was made unless that party can demonstrate—

(a) that the matter could not have been raised before that time, or

(b) that its not being raised before that time was a consequence of 
exceptional circumstances.

(2) Nothing in subsection (1) affects any requirement or entitlement to have regard 30

to—

(a) the provisions of the development plan, or

(b) any other material consideration.”.

Powers of Scottish Ministers in relation to planning applications and decisions

17 Call-in of applications by Scottish Ministers35

In section 46 of the principal Act (call-in of applications by Scottish Ministers)—

(a) after subsection (1) insert—

“(1A) A direction under subsection (1) may be withdrawn or modified by a 
subsequent direction.”, and

(b) in subsection (3), for “this section” substitute “subsection (1)”.40
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18 Appeals etc.

(1) In section 47 of the principal Act (right to appeal against planning decisions and failure 
to take such decisions)—

(a) in subsection (1), at the end add “against the decision”, and

(b) after subsection (1) insert—5

“(1A) But subsection (1) does not apply in relation to any such action on the part of a 
planning authority as is mentioned in section 237(3A).”.

(2) After that section insert—

“47A Matters which may be raised in an appeal under section 47(1)

(1) In an appeal under section 47(1), a party to the proceedings is not to raise any 10

matter which was not before the planning authority at the time the decision 
appealed against was made unless that party can demonstrate—

(a) that the matter could not have been raised before that time, or

(b) that its not being raised before that time was a consequence of 
exceptional circumstances.15

(2) Nothing in subsection (1) affects any requirement or entitlement to have regard 
to—

(a) the provisions of the development plan, or

(b) any other material consideration.”.

(3) In section 237 of that Act (validity of certain plans, schemes, orders and actions)—20

(a) in subsection (1)(f), at the end add “or on the part of a planning authority as is 
mentioned in subsection (3A)”,

(b) after subsection (3) insert—

“(3A) The action on the part of a planning authority is any decision or determination 
(other than a deemed decision) in a review conducted by them by virtue of 25

section 43A(7).”, and

(c) at the end of subsection (4), add “or on the part of a planning authority to take any 
such action as is mentioned in subsection (3A)”.

(4) In section 239 of that Act (proceedings for questioning the validity of certain orders, 
decisions and directions)—30

(a) in subsection (1)(b), before the words “to which” insert “, or on the part of a 
planning authority,”, and

(b) in subsection (4), at the end add “or on the part of a planning authority as is 
mentioned in subsection (3A) of that section”.

(5) In section 267 of that Act (procedure on certain appeals and applications)—35

(a) in subsection (1), for the words from  “proceedings” to the end substitute “appeals 
and applications under this Act and as to the manner in which such appeals and 
applications are to be conducted”,

(b) after subsection (1) insert—
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“(1A) Without prejudice to the generality of subsection (1), the regulations may—

(a) make different provision for different cases or classes of case and in 
particular according to whether an appeal is under subsection (1) of 
section 47 or under subsection (2) of that section,

(b) as regards the manner in which an appeal or application is to be 5

conducted, make different provision for different stages of a case,

(c) make provision in relation to oral or written submissions and to 
documents in support of such submissions, and

(d) make provision in relation to time limits.

(1B) The provision which may be made by virtue of subsections (1) and (1A) 10

includes provision as to—

(a) the making of oral submissions, or as to any failure to make such 
submissions or to lodge documents in support of such submissions,

(b) the lodging of, or as to any failure to lodge, written submissions or 
documents in support of such submissions, and15

(c) subject to section 47A, as to what matters may be raised in the course of 
the appeal or application.

(1C) The provision which may be made by virtue of subsections (1) and (1A) 
includes provision that the manner in which an appeal or application, or any 
stage of an appeal or application, is to be conducted (as for example whether 20

written submissions are to be presented or persons are to be heard) is to be at 
the discretion of the Scottish Ministers (or of a person appointed by them under 
or by virtue of this Act).”,

(c) in subsection (2)(a), the word “such” is repealed, and

(d) subsection (3) is repealed.25

(6) The title of section 267 becomes “Appeals and applications under this Act: 
procedure etc.”.

Duration of planning permission and listed building consent etc.

19 Duration of planning permission and listed building consent etc.

(1) In section 58 of the principal Act (general condition limiting duration of planning 30

permission)—

(a) for subsections (1) to (3) substitute—

“(1) Subject to subsection (2), a planning permission to which this section applies, 
whether granted or deemed to be granted, lapses on the expiration of a period 
of 3 years (beginning with the date on which the permission is granted or as the 35

case may be deemed to be granted) unless the development to which the 
permission relates is begun before that expiration.

(2) The authority concerned may, in granting any such planning permission (or as 
the case may be in making a direction under section 57), direct that subsection 
(1) is not to apply as respects the permission but that the permission is to lapse 40

on the expiration of a period, whether longer or shorter than 3 years, specified 
in the direction (under this section) unless the development to which the 
permission relates is begun before that expiration.

741



52 Planning etc. (Scotland) Bill
Part 3—Development management

(3) For the purposes of section 47(1)(a), (3) and (4)(a)—

(a) any such direction, or

(b) the effect of subsection (1) as that subsection applies in consequence of 
the authority electing not to make such a direction,

is to be treated as a condition subject to which the application is granted.5

(3A) A period specified under subsection (2) is to be a period—

(a) beginning as mentioned in subsection (1), and

(b) which the authority concerned consider appropriate having regard to the 
provisions of the development plan and to any other material 
considerations.”, and10

(b) in subsection (4)—

(i) for the words “Nothing in this section applies to” substitute “This section 
applies to every planning permission with the exception of”, 

(ia) after paragraph (c) insert—

“(ca) any planning permission granted before the date on which section 19 of 15

the Planning etc. (Scotland) Act 2006 came into force,”, and

(ii) in paragraph (g), for the words “outline planning permission” substitute 
“planning permission in principle”.

(2) The title of section 58 becomes “Duration of planning permission”.

(3) In section 16 of the listed buildings Act (limit of duration of listed building consent), for 20

subsections (1) and (2) substitute—

“(1) A listed building consent lapses—

(a) on the expiration of such period (beginning with the date on which the 
consent is granted) as the planning authority may, for the purposes of 
this section, specify in the consent, or25

(b) if no period is so specified, on the expiration of a period of 3 years 
(beginning with that date),

unless the works permitted by the consent are begun before that expiration.

(1A) Subsection (1) does not apply to a listed building consent granted before the 
date on which section 19 of the Planning etc. (Scotland) Act 2006 came into 30

force.

(2) For the purposes of sections 18(1)(a) and 19(1) and (2)(a)—

(a) any such specification as is mentioned in subsection (1)(a), or

(b) the effect of subsection (1) as that subsection applies in consequence of 
the authority electing not to make such a specification,35

is to be treated as a condition subject to which the application is granted.”.

20 Planning permission in principle

(1) For section 59 of the principal Act substitute—
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“59 Planning permission in principle

(1) “Planning permission in principle” is planning permission (granted in 
accordance with the provisions of regulations or a development order)—

(a) in respect of the carrying out of building, engineering, mining or other 
operations in, on, over or under land, and 5

(b) subject to a condition, imposed under section 37(1)(a), that the 
development in question will not be begun until certain matters (which 
may, but need not be, particularised in the application) have been 
approved by the planning authority or as the case may be the Scottish 
Ministers.10

(2) Application for the approval mentioned in subsection (1)(b)—

(a) must be made before whichever is latest of the following—

(i) the expiration of 3 years from the date of the grant of the 
permission,

(ii) the expiration of 6 months from the date on which an earlier 15

application for the requisite approval was refused, and

(iii) the expiration of 6 months from the date on which an appeal 
against such refusal was dismissed, and

(b) may be made for—

(i) different matters, and20

(ii) different parts of the development,

at different times.

(3) But, in relation to any matter, only one application may be made by virtue of 
sub-paragraphs (ii) and (iii) of subsection (2)(a) after the expiration of the 3 
year period mentioned in sub-paragraph (i) of that subsection. 25

(4) Subject to subsection (5), a planning permission in principle lapses on the 
expiration of 2 years from the requisite approval being obtained (or, in the case 
of approval of different matters on different dates, from the requisite approval 
for the last such matter being obtained) unless the development to which the 
permission relates is begun before that expiration.30

(5) Where a planning permission in principle is to be granted, the authority 
concerned with the terms of the permission may direct that (either or both)—

(a) subsections (2)(a)(i) and (3) are to apply as respects the permission with 
the substitution, for the period of 3 years referred to in each of those
subsections,35

(b) subsection (4) is to apply as respects the permission with the substitution, 
for the period of 2 years referred to in that subsection,

of such other periods respectively (whether longer or shorter) as they consider 
appropriate.

(6) For the purposes of section 47(1)(a), (3) and (4)(a)—40

(a) any such direction, or
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(b) the effect of subsection (4) as that subsection applies in consequence of 
the authority electing not to make such a direction,

is to be treated as a condition subject to which the application is granted.

(7) A direction under subsection (5) may provide for the substitution of different 
periods for different parts of the development (or for no substitution to be made 5

for some part of the development).

(8) In considering whether to exercise their powers under subsections (5) and (7), 
the authority is to have regard to the provisions of the development plan and to 
any other material considerations.”.

(2) Subsection (1) does not affect section 59 in that section’s application as respects any 10

outline planning permission granted before the date on which this section comes into 
force.

21 Further provision as regards duration of planning permission etc.

(2) In section 60 of the principal Act (provisions supplementary to sections 58 and 59)—

(a) in subsection (1), for the words “58(1)(b)” substitute “58(2) and (3A)(b)”,15

(b) in subsection (2), the word “reserved” is repealed, and

(c) subsections (3) and (4) are repealed.

(3) In section 61(1) of that Act (termination of planning permission by reference to time 
limit: completion notices), for paragraph (a) substitute—

“(a) a development to which a planning permission relates has been begun 20

but not completed by the date on which the permission would have 
lapsed had the development not been begun,”.

(4) In section 71(7) (orders requiring discontinuance of use or alteration or removal of 
buildings or works), for the words “58(1)(b)” substitute “58(2) and (3A)(b)”.

(5) In section 88(5) (circumstances in which purchase notices may be served), for the words 25

“conditions referred to in” substitute “provisions of”. 

(6) In section 232(7) (right to compensation in respect of certain decisions and orders), for 
the words “conditions referred to in” substitute “provisions of”.

Planning obligations and good neighbour agreements

22 Planning obligations30

(1) For section 75 of the principal Act substitute—

“75 Planning obligations

(1) A person may, in respect of land in the district of a planning authority—

(a) by agreement with that authority, or

(b) unilaterally,35

enter into an obligation (referred to in this section and in sections 75A to 75C
as a “planning obligation”) restricting or regulating the development or use of 
the land, either permanently or during such period as may be specified in the 
instrument by which the obligation is entered into (referred to in this section 
and in those sections as the “relevant instrument”).40
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(2) Without prejudice to the generality of subsection (1), the reference in that 
subsection to restricting or regulating the development or use of land 
includes—

(a) requiring operations or activities specified in the relevant instrument to 
be carried out in, on, under or over the land, or5

(b) requiring the land to be used in a way so specified.

(3) A planning obligation may—

(a) be unconditional or subject to conditions,

(b) require the payment—

(i) of a specified amount or an amount determined in accordance with 10

the relevant instrument, or

(ii) of periodical sums either indefinitely or for such period as may be 
specified in that instrument, and

(c) contain such incidental and consequential provisions as—

(i) in the case of an agreement, appear to the planning authority to be 15

necessary or expedient for the purposes of the agreement, or

(ii) in the case of a unilateral obligation, appear to the person entering 
into the obligation to be necessary or expedient for the purposes of 
that obligation.

(4) Without prejudice to the generality of subsection (3)(a), the relevant instrument 20

may provide for the postponement of the effectiveness of the planning 
obligation to a date specified in the instrument (whether the specification is of 
a fixed date or of a date determinable by reference to the occurrence of an 
event).

(5) A relevant instrument to which the owner of the land is party may be recorded 25

in the Register of Sasines or, as the case may be, registered in the Land 
Register of Scotland; and if the instrument is so recorded or registered then the 
planning obligation is (unless the instrument provides that only the person 
entering into that obligation is to be bound by it) enforceable at the instance of 
the planning authority—30

(a) against the owner of the land in so far as the obligation comprises a 
requirement mentioned in subsection (2) or (3)(b), and

(b) against—

(i) the owner or tenant of the land, or

(ii) any other person having the use of the land,35

in so far as the obligation comprises any other requirement.

(6) But no such obligation is enforceable against a third party who has acquired
right to the land (whether or not that person has completed title) prior to the 
relevant instrument being so recorded or registered.

(7) If there is a breach of a requirement, in a planning obligation, to carry out any 40

operations in, on, under or over the land to which the obligation relates, the 
planning authority may—

(a) enter the land and carry out the operations, and
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(b) recover from the person or persons against whom the obligation is 
enforceable any expenses reasonably incurred by them in doing so.

(8) Before a planning authority exercise their power under subsection (7)(a) they 
are to give any person against whom the planning obligation is enforceable not 
less than twenty-one days’ notice of their intention to do so.5

(9) A person wilfully obstructing someone who is acting in the exercise of a power 
under subsection (7)(a) is guilty of an offence and is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale.

(10) In this section, “owner” means a person who has right to the land to which the 
planning obligation relates whether or not that person has completed title; but 10

if, in relation to the land (or, if the land is held pro indiviso, in relation to any 
pro indiviso share in the land) more than one person comes within that 
description of owner, then “owner” means such person as has most recently 
acquired such right.

(11) But where a heritable creditor is in lawful possession of security subjects 15

which comprise the land, then “owner” includes the heritable creditor.

(12) For the purposes of subsection (5) it is immaterial whether the person who is 
owner of the land when the relevant instrument is recorded or registered was 
owner when the obligation was entered into.

75A Modification and discharge of planning obligations20

(1) A planning obligation may not be modified or discharged except—

(a) by agreement, by virtue of subsection (2), between the planning authority 
and a person against whom that obligation is enforceable, or

(b) in accordance with this section and section 75B.

(2) A person against whom a planning obligation is enforceable may apply to the 25

planning authority for their agreement that the obligation—

(a) have effect subject to such modifications as may be specified in the 
application, or

(b) be discharged.

(3) An application under subsection (2)(a) is not to specify a modification 30

imposing an obligation on any non-applicant against whom the planning 
obligation  is enforceable.

(4) On an application under subsection (2), the authority may determine that the 
planning obligation—

(a) is to continue to have effect without modification,35

(b) is discharged, or

(c) is to have effect subject to the modifications specified in the application.

(5) The authority are to give notice of their determination to the applicant within 
such period as is prescribed.
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(6) This subsection applies where a determination under subsection (4)(b) or (c) 
relates to a planning obligation the relevant instrument in relation to which has 
been recorded in the Register of Sasines or registered in the Land Register of 
Scotland.

(7) Where subsection (6) applies, the determination does not take effect until the 5

date on which notice given under subsection (5) is so recorded or as the case 
may be so registered.

(8) Where the determination is under subsection (4)(c), the planning obligation is 
enforceable as modified—

(a) in a case where subsection (6) applies, from the date mentioned in 10

subsection (7), and

(b) in any other case, from the date on which notice is given under 
subsection (5).

(9) Regulations may make provision with respect to—

(a) the form and content of an application under subsection (2),15

(b) the publication of notice of any such application,

(c) procedures for considering any representations made with respect to any 
such application, and

(d) the form and content of any notice given under subsection (5).

(10) In relation to any application referred to the Scottish Ministers by virtue of 20

subsections (1) to (3) of section 46, the references in subsections (4) and (5) 
(above) to the authority are to be construed as references to the Scottish 
Ministers.

75B Appeals

(1) Where a planning authority—25

(a) fail to comply with section 75A(5), or

(b) determine that a planning obligation is to continue to have effect without 
modification,

the applicant may appeal to the Scottish Ministers.

(2) For the purposes of an appeal under subsection (1)(a), it is to be assumed that 30

the authority have determined that the planning obligation is to continue to 
have effect without modification.

(3) Any appeal under subsection (1) is to be made by notice served—

(a) within such period, and

(b) in such manner,35

as may be prescribed.

(4) On an appeal under subsection (1) the Scottish Ministers may determine that 
the planning obligation—

(a) is to continue to have effect without modification,

(b) is discharged, or40
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(c) is to have effect subject to the modifications specified in the application.

(5) The Scottish Ministers are to give notice of their determination to the applicant 
within such period as is prescribed.

(6) This subsection applies where a determination under subsection (4)(b) or (c) 
relates to a planning obligation the relevant instrument in relation to which has 5

been recorded in the Register of Sasines or registered in the Land Register of 
Scotland.

(7) Where subsection (6) applies, the determination does not take effect until the 
date on which notice given under subsection (5) is so recorded or as the case 
may be so registered.10

(8) Where the determination is under subsection (4)(c), the planning obligation is 
enforceable as modified—

(a) in a case where subsection (6) applies, from the date mentioned in 
subsection (7), and

(b) in any other case, from the date on which notice is given under 15

subsection (5).

(9) Regulations may make provision with respect to the form and content of any 
notice—

(a) served under subsection (3), or

(b) given under subsection (5).20

(10) Except as provided under section 239, the determination of an appeal by the 
Scottish Ministers under this section is final. 

(11) Schedule 4 applies to appeals under this section, including appeals under this 
section as applied by regulations under any other provisions of this Act.

75C Planning obligations: continuing liability of former owner etc.25

(1) In so far as a planning obligation comprises an appropriate requirement, an 
owner of land does not, by virtue only of ceasing to be such an owner, cease to 
be bound by that obligation (unless the relevant instrument provides that he 
does cease to be so bound).

(2) The relevant instrument may provide that, in so far as a planning obligation 30

comprises any other requirement, an owner of land does not, by virtue only of 
ceasing to be such an owner, cease to be bound by that obligation.

(3) For the purposes of this section, an “appropriate requirement” is a requirement 
mentioned in subsection (2) or (3)(b) of section 75 which is due for 
performance.35

(4) A person who becomes an owner of land the development or use of which is 
subject to a planning obligation enforceable as is mentioned in section 75(5) is,
unless the relevant instrument otherwise provides, severally liable with any 
former owner of the land for any appropriate requirement for which the former 
owner is liable.40

(5) But if that person incurs expenditure in the performance of any appropriate 
requirement for which a former owner is liable, he may recover an amount 
equal to that expenditure from the former owner.
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(6) In this section, “owner” has the same meaning as in section 75.”.

(2) Subsections (3) and (4) of section 75 of that Act, as they apply immediately before the 
coming into force of subsection (1) (above), are to continue so to apply in relation to any 
agreement entered into under that section before that coming into force.

23 Good neighbour agreements5

After section 75C of the principal Act (inserted into that Act by section 22(1) of this 
Act) insert—

“75D Good neighbour agreements

(1) A person may, by agreement with a community body, enter into an obligation 
governing operations or activities relating to the development or use of land, 10

either permanently or during such period as may be specified in the agreement.

(2) A body is a community body for the purposes of subsection (1) if—

(a) it is the community council for an area in which is situated any part of 
the land to which the agreement relates, or

(b) it has been notified by the planning authority for the area in which is 15

situated the land to which the agreement relates that, in the opinion of the 
authority, it is— 

(i) a body which falls within subsection (3), or

(ii) a trust which falls within subsection (4).

(3) A body falls within this subsection if—20

(a) its members have a substantial connection with the land to which the 
agreement relates, and

(b) the object, or function, of the body (or, as the case may be, one of its 
objects or functions) is to preserve or enhance the amenity of the 
neighbourhood in which is situated any part of the land to which the 25

agreement relates.

(4) A trust falls within this subsection if—

(a) its trustees have a substantial connection with the land to which the 
agreement relates, and

(b) the object, or function, of the trust (or, as the case may be, one of its 30

objects or functions) is to preserve or enhance the amenity of the 
neighbourhood in which is situated any part of the land to which the 
agreement relates.

(5) An agreement entered into under subsection (1) may be referred to as a “good 
neighbour agreement”.35

(6) Without prejudice to the generality of subsection (1), an obligation entered into 
under that subsection may—

(a) require operations or activities specified in the agreement to be carried 
out in, on, under or over the land, or

(b) require the land to be used in a way so specified.40

(7) The obligation—
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(a) may be unconditional or subject to conditions,

(b) may require the provision to the community body of information 
regarding the development and use of the land to which the agreement 
relates, and

(c) is not to require the payment of money.5

(8) Without prejudice to the generality of subsection (7)(a), the agreement may 
provide for the postponement of the effectiveness of the obligation to a date 
specified in the agreement (whether the specification is of a fixed date or of a 
date determinable by reference to the occurrence of an event).

(9) A good neighbour agreement to which the owner of the land is party may be 10

recorded in the Register of Sasines or, as the case may be, registered in the 
Land Register of Scotland; and if the agreement is so recorded or registered 
then the obligation is (unless the agreement provides that only the person 
entering into that obligation is to be bound by it) enforceable at the instance of 
the community body—15

(a) against the owner of the land in so far as the obligation comprises a 
requirement mentioned in subsection (6), and

(b) against—

(i) the owner or tenant of the land, or

(ii) any other person having the use of the land,20

in so far as the obligation comprises any other requirement.

(10) But no such obligation is enforceable against a third party who has acquired 
right to the land (whether or not that person has completed title) prior to the 
agreement being so recorded or registered.

(11) In this section, “owner” has the same meaning as in section 75.25

(12) For the purposes of subsection (9) it is immaterial whether the person who is 
owner of the land when the agreement is recorded or registered was owner 
when the obligation was entered into.

75E Good neighbour agreements: modification and discharge of obligations

(1) An obligation entered into under section 75D(1) may not be modified or 30

discharged except—

(a) by agreement between the community body and the person against 
whom the obligation is enforceable, or

(b) in accordance with this section and section 75F.

(2) Where the community body and the person against whom the obligation is 35

enforceable are unable to reach agreement regarding the modification or 
discharge of the obligation, either may apply to the planning authority for the 
area in which is situated the land to which the agreement relates.

(3) An application under subsection (2) is one seeking the determination of the 
planning authority as to whether the obligation is—40

(a) to have effect subject to such modifications as may be specified in the 
application, or
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(b) to be discharged.

(3A) An application under subsection (2) is not to specify a modification imposing 
an obligation on any non-applicant.

(4) On an application under subsection (2), the authority may determine that the 
obligation—5

(a) is to continue to have effect without modification,

(b) is discharged, or

(c) is to have effect subject to the modifications specified in the application.

(5) The authority are to give notice of their determination to the applicant within 
such period as is prescribed.10

(6) This subsection applies where—

(a) there is agreement such as is mentioned in subsection (1)(a), or

(b) a determination is made under subsection (4)(b) or (c),

concerning an obligation the agreement in relation to which has been recorded 
in the Register of Sasines or registered in the Land Register of Scotland.15

(7) Where subsection (6) applies, the modification or discharge does not take 
effect until the date on which—

(a) the agreement under subsection (1)(a), or

(b) the notice given under subsection (5),

is so recorded or as the case may be so registered.20

(8) Regulations may make provision with respect to—

(a) the form and content of an application under subsection (2),

(b) the publication of notice of any such application,

(c) procedures for considering any representations made with respect to any 
such application, and25

(d) the form and content of any notice given under subsection (5).

75F Good neighbour agreements: appeals

(1) Where the planning authority—

(a) fail to comply with subsection (5) of section 75E, or

(b) make a determination under subsection (4) of that section,30

either of the parties referred to in subsection (1)(a) of that section may appeal 
to the Scottish Ministers.

(2) For the purposes of an appeal under subsection (1)(a), it is to be assumed that 
the authority have determined that the obligation is to continue to have effect 
without modification.35

(3) Any appeal under subsection (1) is to be made by notice served—

(a) within such period, and

(b) in such manner,
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as may be prescribed.

(4) On an appeal under subsection (1) the Scottish Ministers may determine that 
the obligation—

(a) is to continue to have effect without modification,

(b) is discharged, or5

(c) is to have effect subject to the modifications specified in the application.

(5) The Scottish Ministers are to give notice of their determination to the applicant 
within such period as is prescribed.

(6) This subsection applies where a determination under subsection (4)(b) or (c) 
relates to an obligation the agreement in relation to which has been recorded in 10

the Register of Sasines or registered in the Land Register of Scotland.

(7) Where subsection (6) applies, the determination does not take effect until the 
date on which notice given under subsection (5) is so recorded or as the case 
may be is so registered.

(8) Where the determination is under subsection (4)(c), the obligation is 15

enforceable as modified—

(a) in a case where subsection (6) applies, from the date mentioned in 
subsection (7), and

(b) in any other case, from the date on which notice is given under 
subsection (5).20

(9) Regulations may make provision with respect to the form and content of any 
notice—

(a) served under subsection (3), or

(b) given under subsection (5).

(10) Except as provided under section 239, the determination of an appeal by the 25

Scottish Ministers under this section is final.

(11) Schedule 4 applies to appeals under this section, including appeals under this 
section as applied by regulations under any other provisions of this Act.

75G Good neighbour agreements: continuing liability of former owner etc.

(1) In so far as the obligation comprises an appropriate requirement, an owner of 30

land does not, by virtue of ceasing to be such an owner, cease to be bound by 
that obligation (unless the good neighbour agreement provides that he does 
cease to be so bound).

(2) The agreement may provide that, in so far as the obligation comprises any 
other requirement, an owner of land does not, by virtue only of ceasing to be 35

such an owner, cease to be bound by the obligation.

(3) For the purposes of this section, an “appropriate requirement” is a requirement 
mentioned in section 75D(6) which is due for performance.
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(4) A person who becomes an owner of land the development or use of which is 
subject to an obligation enforceable as is mentioned in section 75D(9) is, 
unless the agreement otherwise provides, severally liable with any former 
owner of the land for any appropriate requirement for which the former owner 
is liable.5

(5) But if that person incurs expenditure in the performance of any appropriate 
requirement for which a former owner is liable, he may recover an amount 
equal to that expenditure from the former owner.

(6) In this section, “owner” has the same meaning as in section 75.”.

PART 410

ENFORCEMENT

Fixed penalty notices

23A Fixed penalty notices

(1) After section 136 of the principal Act (offence where enforcement notice not complied 
with) insert—15

“136A Fixed penalty notice where enforcement notice not complied with

(1) Where a planning authority have reason to believe that, by virtue of subsection 
(1) of section 136, a person is in breach of an enforcement notice they may, 
provided that the conditions mentioned in subsection (7) are satisfied, serve on 
him a fixed penalty notice as respects that breach.20

(2) The fixed penalty notice is to specify—

(a) the step specified, under subsection (3) of section 128, in the 
enforcement notice which has not been taken, or

(b) the activity so specified which has not ceased.

(3) It is not competent to serve more than one fixed penalty notice in relation to a 25

particular step or activity.

(4) For the purposes of this section, a “fixed penalty notice” is a notice offering the 
person the opportunity of discharging, by paying to the planning authority, 
within the period of 30 days which immediately follows the day on which that 
notice is served, a penalty of an amount (being a prescribed amount) specified 30

in the notice, any liability to conviction for an offence under section 136 as 
respects the breach of the enforcement notice.

(5) But if payment is made within the first 15 days of the period mentioned in 
subsection (4) the amount payable is reduced by 25%.

(6) The fixed penalty notice is to identify the period mentioned in subsection (4) 35

and is also to state that if payment is made within the first 15 days of that 
period the amount payable is reduced by 25%. 

(7) The conditions are that the fixed penalty notice—

(a) is served within the period of 6 months which immediately follows the 
compliance period in relation to the enforcement notice, and40
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(b) is not served after the person has been charged with an offence under 
section 136 as respects the breach of the enforcement notice.

(8) During the period mentioned in subsection (4) it is not competent to commence 
proceedings against the person for an offence under section 136 as respects that 
breach.5

(9) If the amount (or as the case may be the reduced amount) is timeously paid it is 
not competent to commence proceedings against the person for an offence 
under section 136 as respects that breach.

(10) A penalty received by a planning authority by virtue of subsection (4) is to 
accrue to that authority.10

(11) In prescribing an amount for the purposes of subsection (4), the Scottish 
Ministers may make different provision for different cases or for different 
classes of case.”. 

(2) After section 145 of the principal Act (enforcement of conditions) insert—

“145A Fixed penalty notice where breach of condition notice not complied with15

(1) Where a planning authority have reason to believe that, by virtue of subsection 
(8) of section 145, a person is in breach of a breach of condition notice they 
may, provided that the conditions mentioned in subsection (7) are satisfied, 
serve on him a fixed penalty notice as respects that breach.

(2) The fixed penalty notice is to specify—20

(a) the step specified, under subsection (5) of section 145, in the breach of 
condition notice which has not been taken, or

(b) the activity so specified which has not ceased.

(3) It is not competent to serve more than one fixed penalty notice in relation to a 
particular step or activity.25

(4) For the purposes of this section, a “fixed penalty notice” is a notice offering the 
person the opportunity of discharging, by paying to the planning authority, 
within the period of 30 days which immediately follows the day on which that 
notice is served, a penalty of an amount (being a prescribed amount) specified 
in that notice, any liability to conviction for an offence under section 145(9) as 30

respects the breach of the breach of condition notice.

(5) But if payment is made within the first 15 days of the period mentioned in 
subsection (4) the amount payable is reduced by 25%.

(6) The fixed penalty notice is to identify the period mentioned in subsection (4) 
and is also to state that if payment is made within the first 15 days of that 35

period the amount payable is reduced by 25%. 

(7) The conditions are that the fixed penalty notice—

(a) is served within the period of 6 months which immediately follows the 
period allowed by section 145(7) for compliance with the breach of 
condition notice, and40

(b) is not served after the person has been charged with an offence under 
section 145(9) as respects the breach of the breach of condition notice.
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(8) During the period mentioned in subsection (4) it is not competent to commence 
proceedings against the person for an offence under section 145(9) as respects 
that breach.

(9) If the amount (or as the case may be the reduced amount) is timeously paid it is 
not competent to commence proceedings against the person for an offence 5

under section 145(9) as respects that breach.

(10) A penalty received by a planning authority by virtue of subsection (4) is to 
accrue to that authority.

(11) In prescribing an amount for the purposes of subsection (4), the Scottish 
Ministers may make different provision for different cases or for different 10

classes of case.”. 

Stop notices

24 Temporary stop notices

(1) After section 144 of the principal Act (penalties for contravention of stop notice) 
insert—15

“Temporary stop notices

144A Temporary stop notices

(1) If a planning authority consider that—

(a) there has been a breach of planning control in relation to any land,

(b) the breach consists in engagement in an activity, and20

(c) it is expedient that the activity (or any part of the activity) is stopped 
immediately,

they may issue a temporary stop notice.

(2) The notice must be in writing and must—

(a) specify the activity in question,25

(b) prohibit engagement in the activity (or in so much of the activity as is 
specified in the notice), and

(c) set out the authority’s reasons for issuing the notice.

(3) A temporary stop notice may be served on any of the following—

(a) a person who appears to the authority to be engaged in the activity,30

(b) a person who appears to the authority to have an interest in the land 
(whether as owner or occupier or otherwise).

(4) The authority must display on the land—

(a) a copy of the notice, and

(b) a statement as to the effect of section 144C.35

(5) A temporary stop notice has effect from the time a copy of it is first displayed 
in pursuance of subsection (4).

(6) A temporary stop notice ceases to have effect at the end of the period of 28 
days starting on the day the copy notice is so displayed.
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(7) Except that if a shorter period starting on that day is specified in the notice, the 
notice instead ceases to have effect at the end of that shorter period.

(8) And if the notice is withdrawn by the authority before that period of 28 days, 
or as the case may be that shorter period, expires the notice ceases to have 
effect on being so withdrawn.5

144B Temporary stop notices: restrictions

(1) A temporary stop notice does not prohibit—

(a) the use of a building as a dwellinghouse, or

(b) engagement in an activity (either or both)—

(i) of such description,10

(ii) in such circumstances,

as may be prescribed.

(2) A temporary stop notice does not prohibit engagement in any activity which 
has been engaged in (whether continuously or not) for a period of more than 4 
years ending with the day on which a copy of the notice is first displayed in 15

pursuance of section 144A(4).

(3) But subsection (2) does not prevent a temporary stop notice prohibiting—

(a) activity consisting in, or incidental to, building, engineering, mining or 
other operations, or

(b) the deposit of refuse or waste materials.20

(4) For the purposes of subsection (2), any period during which the activity in 
question is authorised by planning permission is to be ignored.

(5) A second or subsequent temporary stop notice must not be issued in respect of 
the same activity unless the planning authority have in the meantime taken 
some other enforcement action in relation to the breach of planning control 25

which is constituted by the activity.

(6) In subsection (5), “enforcement action” includes obtaining the grant of an 
interdict under section 146(2).

144C Temporary stop notices: offences

(1) A person is guilty of an offence if he contravenes a temporary stop notice—30

(a) which has been served on him, or

(b) a copy of which has been displayed in pursuance of section 144A(4).

(2) Contravention of a temporary stop notice includes causing or permitting the 
contravention of it.

(3) An offence under this section may be charged by reference to a day or to a 35

period longer than a day.

(4) A person may, in relation to the same temporary stop notice, be convicted of 
more than one offence under this section by reference to different days or 
different periods.
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(5) It is a defence in any proceedings under this section that—

(a) the temporary stop notice was not served on the accused, and

(b) he did not know, and could not reasonably have been expected to know, 
of its existence.

(6) A person convicted of an offence under this section is liable—5

(a) on summary conviction, to a fine not exceeding £20,000,

(b) on conviction on indictment, to a fine.

(7) In determining the amount of the fine, the court is in particular to have regard 
to any financial benefit which has accrued or appears likely to accrue to the 
convicted person in consequence of the activity which constituted the offence.10

144D Temporary stop notices: compensation

(1) A person who, as at the date on which a temporary stop notice is first displayed 
in pursuance of section 144A(4), has an interest (whether as owner or occupier 
or otherwise) in the land to which the notice relates is entitled to be 
compensated by the planning authority in respect of any loss or damage 15

directly attributable to the prohibition effected by that notice.

(2) But subsection (1) applies only if the circumstances are as set out in at least 
one of the following paragraphs—

(a) the activity which is specified in the notice is authorised by planning 
permission granted on or before the date mentioned in that subsection,20

(b) a certificate in respect of the activity is issued under section 150 or 
granted under that section by virtue of section 154,

(c) the authority withdraws the notice other than following such grant of 
planning permission as is mentioned in paragraph (a).

(3) Subsections (3) to (7) of section 143 apply to compensation payable under this 25

section as they apply to compensation payable under that section; and for the 
purpose of that application references in those subsections to a stop notice are 
to be taken to be references to a temporary stop notice.”.

(2) In section 269 of that Act (rights of entry)—

(a) after subsection (1) insert—30

“(1A) Any person duly authorised in writing by the planning authority may, at any 
reasonable time, enter upon land for the purposes of section 144A(4).”, and

(b) in subsection (2), after the words “stop notice” insert “, temporary stop notice”.

Enforcement charters

25 Enforcement charters35

After section 158 of the principal Act insert—
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“Enforcement charters

158A Enforcement charters

(1) A planning authority are to prepare an enforcement charter; that is to say, a 
document in which are set out—

(a) a statement of the authority’s policies as regards their taking enforcement 5

action for the purposes of this Act,

(b) an account of how members of the public are to bring any ostensible 
breach of planning control to the attention of the authority, and

(c) an account—

(i) of how any complaint to the authority as regards the taking by 10

them of enforcement action is to be made, and

(ii) of their procedures for dealing with any such complaint.

(2) The Scottish Ministers may issue guidance to a planning authority for the 
purposes of this section and an authority must have regard to any guidance so 
issued.15

(3) A planning authority must keep their enforcement charter under review and 
must update and re-publish it—

(a) whenever required to do so by the Scottish Ministers, and

(b) (subject to paragraph (a)) whenever they think it appropriate to do so but 
in any event within 2 years after last publishing (or re-publishing) it.20

(4) When they publish, or re-publish, their enforcement charter, the authority are 
to—

(a) send two copies of it to the Scottish Ministers, and

(b) place a copy of it in each public library in their district,

and such publication, or re-publication, is to include by electronic means (as 25

for example by means of the internet).”.

PART 5

TREES

26 Tree preservation orders

(1) In section 159 of the principal Act (general duties of planning authority as respects 30

trees)––

(a) the words “of the planning authority” are repealed,

(b) at the beginning of paragraph (a), insert “of the Scottish Ministers and the 
planning authority”,

(c) at the beginning of paragraph (b), insert “of the planning authority”, and35

(d) at the end add “, and

(c) of the planning authority from time to time to review any order made in 
exercise of their powers under that section and to consider whether it is 
requisite to vary or revoke the order in question.”.
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(2) In section 160 of that Act (power to make tree preservation orders)—

(a) for subsection (1) substitute—

“(1) A planning authority may, if it appears to them that the requirements of 
subsection (1A) are met, make an order specifying any trees, groups of trees or 
woodlands in their district and providing for their preservation.5

(1A) Those requirements are (either or both)—

(a) that it is expedient in the interests of amenity to make that provision,

(b) that the trees, groups of trees or woodlands are of cultural or historical 
significance.”, 

(b) in subsection (6), the words “, where paragraph (a) or (b) applies,” are repealed, 10

and

(c) after subsection (7) insert—

“(8) In relation to an application for consent under a tree preservation order the 
Scottish Ministers may by regulations make provision as to—

(a) the form and manner in which the application must be made,15

(b) particulars of such matters as are to be included in the application,

(c) any documents or other materials which are to accompany the 
application.”.

(3) In section 161 of that Act (form of, and procedure applicable to, tree preservation 
orders), for subsection (1) substitute—20

“(1) Subject to section 249, a tree preservation order—

(a) takes effect on such date as may be specified in the order, but

(b) expires 6 months after it is made unless it has, within that period, been 
confirmed by the planning authority.

(1A) An order may be confirmed under subsection (1)(b) without modification or 25

subject to such modifications as the planning authority consider expedient.”.

(4) After section 161 insert—

“161A Imminent danger to trees: entry to affix copy of tree preservation order

(1) If it appears to a planning authority that a tree, group of trees or woodlands— 

(a) on land in their district, and30

(b) in respect of which they have made a tree preservation order,

may be in imminent danger of being cut down, topped, lopped, uprooted, 
wilfully damaged or wilfully destroyed and accordingly that it is expedient that 
a copy of the order should be affixed conspicuously to the tree, group of trees 
or woodlands in question, a person duly authorised in writing by them may 35

enter the land and so affix such a copy.

(2) Subsection (1) is without prejudice to any provision made by virtue of section 
161(3)(b) and (4) as respects notice of the making of the order.”.

(5) In section 164(2) of that Act (effect of tree preservation order made by Scottish 
Ministers), after the word “and” insert “timeously”.40
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(6) In section 168 of that Act (enforcement of duties as to replacement of trees), after 
subsection (3) insert—

“(3A) In relation to any tree planted by virtue of a requirement such as is mentioned 
in subsection (1)(b), the relevant tree preservation order shall apply as it 
applied to the original trees.”.5

PART 6

CORRECTION OF ERRORS

27 Correction of errors

After Part 11 of the principal Act insert—

“PART 11A10

CORRECTION OF ERRORS

241A Correction of errors in decisions

(1) This section applies if the Scottish Ministers issue, or a person appointed by 
them under any of the planning Acts to determine appeals in their stead, issues, 
a decision document which contains a correctable error.15

(2) The issuer may correct the error—

(a) if requested to do so in writing by any person, or

(b) if the issuer sends a statement in writing to the applicant which explains 
the error and states that consideration is being given to making the 
correction.20

(3) But the issuer must not correct the error unless the issuer—

(a) not later than the end of the relevant period receives a request mentioned 
in subsection (2)(a) or sends a statement mentioned in subsection (2)(b),

(b) informs the planning authority of that fact, and

(c) obtains the appropriate consent.25

(4) The relevant period is the period within which an application or appeal may be 
made to the Court of Session in respect of the decision recorded in the decision 
document.

(5) It is immaterial whether any such application or appeal is made.

(6) The appropriate consent is the consent in writing of the applicant except where 30

the applicant is not the owner of the land in respect of which the decision is 
made, in which case it is the consent in writing of both the applicant and the 
owner.

(7) But consent is not appropriate consent if it is subject to a condition.

241B Correction notice35

(1) If paragraph (a) or (b) of section 241A(2) applies the issuer must as soon as 
practicable after making any correction or deciding not to make any correction 
give notice in writing (a “correction notice”) which—
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(a) specifies the correction of the error, or

(b) intimates the issuer’s decision not to make such a correction.

(2) The issuer must give the correction notice—

(a) to the applicant,

(b) if the applicant is not the owner of the land in respect of which the 5

original decision was made, to that owner,

(c) to the planning authority, and

(d) if the correction was requested by any other person, to that person.

(3) The Scottish Ministers may by order specify any other person or description of 
person to whom the correction notice must be given.10

241C Effect of correction

(1) If a correction is made in pursuance of section 241A—

(a) the original decision is taken not to have been made, and

(b) the decision as corrected is taken for all purposes to have been made on 
the date the correction notice is given to the applicant.15

(2) If the correction is not made—

(a) the original decision continues to have full force and effect, and

(b) nothing in this Part affects anything done in pursuance of, or in respect 
of, the decision.

(3) Section 239 of the principal Act (proceedings for questioning the validity of 20

certain decisions) applies to the correction notice as if it were an action on the 
part of the Scottish Ministers to which that section applies, if the decision 
document in respect of which the correction notice is given records a decision 
mentioned in paragraph (a) of section 241D(3).

(4) Section 58 of the listed buildings Act (proceedings for questioning the validity 25

of certain decisions) applies to the correction notice as if it were a decision of 
the Scottish Ministers to which that section applies, if the decision document in 
respect of which the correction notice is given records a decision mentioned in 
either of paragraphs (c) and (d) of section 241D(3).

(5) Section 20 of the Planning (Hazardous Substances) (Scotland) Act 1997 (c.10) 30

(proceedings for questioning the validity of certain decisions) applies to the 
correction notice as if it were a decision of the Scottish Ministers under section 
18 or 19 of that Act, if the decision document in respect of which the 
correction notice is given records a decision mentioned in paragraph (e) of 
section 241D(3).35

(6) If the decision document in respect of which the correction notice is given 
records a decision mentioned in paragraph (f) of section 241D(3), the Scottish 
Ministers must by order make provision for questioning the validity of the 
notice which corresponds to the provisions of section 239 of the principal Act, 
section 58 of the listed buildings Act and section 20 of the Planning 40

(Hazardous Substances) (Scotland) Act.
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(7) Except to the extent provided for by virtue of this section, a correction notice 
shall not be questioned in any legal proceedings whatsoever.

241D Provisions supplementary to sections 241A to 241C

(1) This section applies for the purposes of this Part.

(2) In the case of a decision document issued by a person appointed as mentioned 5

in section 241A(1), any other person so appointed may act under this Part.

(3) A decision document is a document which records any of the following 
decisions—

(a) a decision of any description which constitutes action on the part of the 
Scottish Ministers under section 237(3) of the principal Act (decisions 10

which are not to be questioned in legal proceedings),

(b) a decision in proceedings on an appeal under section 169 of that Act 
(appeals against enforcement notices relating to trees),

(c) a decision mentioned in section 57(2) of the listed buildings Act 
(decisions which are not to be questioned in legal proceedings),15

(d) a decision relating to conservation area consent within the meaning of 
section 66(1) of that Act (consent required for demolition of certain 
buildings),

(e) a decision under section 18 or 19 of the Planning (Hazardous 
Substances) (Scotland) Act 1997 (certain applications referred to and 20

appeals determined by the Scottish Ministers),

(f) a decision under any of the planning Acts which is of a description 
specified by the Scottish Ministers by order.

(4) A correctable error is an error which—

(a) is contained in any part of the decision document which records the 25

decision,

(b) is not part of any reasons given for the decision.

(5) The applicant is, in the case of a decision made on—

(a) an application under any of the planning Acts, the person who made the 
application, or30

(b) an appeal under any of those Acts, the appellant.

(6) Error includes omission.”.
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PART 7

ASSESSMENT

28 Assessment of planning authority’s performance or decision making

After Part 12 of the principal Act insert—

“PART 12A5

ASSESSMENT OF PLANNING AUTHORITY’S PERFORMANCE OR DECISION MAKING

251A Assessment of planning authority’s performance

The Scottish Ministers may conduct, or appoint a person (in this section and in 
section 251C referred to as the “appointed person”) to conduct on their behalf, 
an assessment of a planning authority’s performance—10

(a) of functions generally under the planning Acts, or

(b)  of particular functions under those Acts,

(not being an assessment which may be conducted under section 251B).

251B Assessment of planning authority’s decision making

(1) The Scottish Ministers may conduct, or appoint a person (in this section and in 15

section 251C referred to as the “appointed person”) to conduct on their behalf, 
an assessment of how a planning authority deal with applications for planning 
permission, and in particular as to the basis on which determinations have been 
made, the processes by which they have been made and as to whether they 
have been made in accordance with the development plan or in conformity 20

with advice given to the authority by the Scottish Ministers.

(2) No such assessment is to have regard to a decision made by a planning 
authority within the period of one year which immediately precedes the 
assessment being notified under section 251C(1).

251C Further provision as respects assessment of performance or decision 25

making

(1) Before conducting, or appointing a person to conduct, an assessment under 
section 251A or 251B, the Scottish Ministers are to notify the planning 
authority of their intention in that regard and as to the intended scope of the 
assessment; and on making any such appointment they are to advise the 30

planning authority as to the identity of the appointed person.

(2) Without prejudice to the generality of subsection (1), in determining for the 
purposes of that subsection the intended scope of an assessment under section 
251B the Scottish Ministers may in particular relate their determination to (any 
or all)—35

(a) a type of application for planning permission,

(b) a period of time within which such an application was made, or

(c) a geographical area. 
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(3) For the purposes of any assessment conducted under section 251A or 251B, the 
Scottish Ministers or the appointed person may require access at all reasonable 
times—

(a) to any premises of the planning authority, and

(b) to any document relating to the authority which appears to the Scottish 5

Ministers, or as the case may be to the appointed person, to be necessary 
for the purposes of the assessment.

(4) As the case may be—

(a) the Scottish Ministers may require a person holding or accountable for 
any such document—10

(i) to give them such information and explanation as they think 
necessary for those purposes, and

(ii) to attend in person before them to give the information or 
explanation or to produce the document, or

(b) the appointed person may require a person so holding or accountable—15

(i) to give the appointed person such information and explanation as 
the appointed person thinks necessary for those purposes, and

(ii) to attend in person before the appointed person to give the 
information or explanation or to produce the document.

(5) The planning authority must provide the Scottish Ministers, or as the case may 20

be the appointed person, with—

(a) every facility, and

(b) all information,

which the Scottish Ministers or the appointed person may reasonably require to 
be provided for the purposes of the assessment.25

(6) The Scottish Ministers are, or as the case may be the appointed person is—

(a) to give 3 clear days’ notice of any requirement under this section, and

(b) must, if reasonably required to do so by the planning authority, produce a 
document of identification.

(7) A person who without reasonable excuse fails to comply with a requirement 30

made of the person under subsection (3), (4) or (5) is guilty of an offence and 
liable on summary conviction to a fine not exceeding level 3 on the standard 
scale.

251D Report of assessment

(1) On completion of an assessment conducted under section 251A or 251B—35

(a) by the Scottish Ministers, they are—

(i) to prepare a report, and

(ii) to issue it to the planning authority, or

(b) by an appointed person, that person is—

(i) to prepare a report,40
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(ii) to submit it to the Scottish Ministers, and

(iii) to issue it to the planning authority.

(2) A report prepared under subsection (1)(a)(i) or (1)(b)(i) is in this section 
referred to as an “assessment report”.

(3) The assessment report may in the case of an assessment carried out under—5

(a) section 251A, recommend improvements which the planning authority 
should make as to how they carry out their functions under the planning 
Acts, and

(b) section 251B, recommend improvements which the planning authority 
should make as to how they deal with applications for planning 10

permission.

(4) A planning authority receiving an assessment report are, within the 3 months 
which immediately follow such receipt or within such longer period as may be 
agreed between them and the Scottish Ministers, to prepare and to submit to 
the Scottish Ministers a report (in this section referred to as a “response 15

report”) as to—

(a) the extent to which, the manner in which and the period within which 
they propose to implement the recommendations of the assessment 
report, or

(b) in so far as they decline to implement those recommendations, their 20

reasons for so declining.

(4A) Any person who—

(a) issues an assessment report to a planning authority, or 

(b) submits a response report to the Scottish Ministers,

is to publish it.25

(5) If—

(a) the planning authority decline to implement recommendations of the 
assessment report, or

(b) it appears to the Scottish Ministers that the planning authority are not 
timeously carrying out such implementation as the authority proposed in 30

the response report,

the Scottish Ministers may issue a direction to the planning authority requiring 
them to take such action as is specified in the direction.

(6) The Scottish Ministers may vary or revoke a direction issued under subsection 
(5).35

(7) The Scottish Ministers are to publish—

(a) any direction issued under subsection (5), and

(b) any variation or revocation of such a direction.

(8) In this section, “publish” includes, without prejudice to that expression’s 
generality, publish by electronic means (as for example by means of the 40

internet).”.
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PART 8

FINANCIAL PROVISIONS

29 Fees and charges

In section 252 of the principal Act (fees for planning applications etc.)—

(a) for subsection (1) substitute—5

“(1) The Scottish Ministers may by regulations make provision for the payment of a 
charge or fee to a planning authority in respect of—

(a) the performance by the planning authority of any of the authority’s 
functions,

(b) anything done by the authority which is calculated to facilitate, or is 10

conducive or incidental to, the performance of any such function.

(1A) The regulations may (any or all)—

(a) specify the person by whom the charge or fee is to be paid,

(b) make provision as to how the charge or fee is to be calculated,

(c) specify the person by whom the calculation is to be made,15

(d) make different provision for different classes of case,

(e) specify circumstances in which no charge or fee is to be paid,

(f) specify circumstances in which the charge or fee is to be transferred from 
one planning authority to another.

(1B) Without prejudice to the generality of paragraph (d) of subsection (1A), in 20

relation to applications for planning permission, different provision may be 
made under that paragraph according to whether an application is made before 
or after the carrying out of the development to which it relates.”, and

(b) for subsections (3) to (5) substitute—

“(3) Regulations under—25

(a) subsection (1), may provide for the remission or refunding of a 
prescribed charge or fee,

(b) subsection (2), may provide for the remission or refunding of a 
prescribed fee,

(in whole or in part) in prescribed circumstances.30

(3A) Without prejudice to the generality of subsection (3), circumstances prescribed 
under that subsection may include those where the Scottish Ministers consider 
(or a person appointed by them under or by virtue of this Act considers) that in
the performance or actings in respect of which the charge or fee is payable—

(a) the planning authority have behaved unreasonably, or35

(b) there has been unreasonable delay.

(4) Regulations under subsection (1) are subject to annulment in pursuance of a 
resolution of the Scottish Parliament in so far as they are made by virtue of—
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(a) subsection (1A)(b) and consist in amendments consequential upon 
changes in the cost of living, in the retail prices index or in an inflation 
index, or

(b) subsection (1A)(c).

(5) Subject to subsection (4), regulations under subsection (1) or (2) are not made 5

unless a draft of the instrument containing the regulations has been laid before, 
and approved by resolution of, the Scottish Parliament.

(6) Where a charge or fee is calculated in pursuance of the regulations, the 
planning authority must secure that, taking one financial year with another, the 
income from the fee or charge does not exceed the cost of the performance of 10

the function or, as the case may be, of the doing of the thing.

(7) A financial year is a period of 12 months beginning with 1 April.”.

30 Grants for advice and assistance

After section 253 of the principal Act insert—

“253A Grants for advice and assistance15

(1) The Scottish Ministers may make grants for the purpose of assisting any person 
to provide advice and assistance in connection with any matter which is related 
to the planning Acts or the Planning etc. (Scotland) Act 2006 (asp00).

(2) The Scottish Ministers may, as respects any such grant, provide that it is to be 
subject to such terms and conditions as they think appropriate.”.20

PART 9

BUSINESS IMPROVEMENT DISTRICTS

BID arrangements

31 Arrangements with respect to business improvement districts

(1) A local authority may in accordance with this Part make arrangements (“BID 25

arrangements”) with respect to an area (a “business improvement district”) comprising 
all or part of the area of the authority.

(1A) A business improvement district may comprise areas which are not adjacent to each 
other.

(2) The purpose of BID arrangements is to enable the projects specified in the arrangements 30

to be carried out for the benefit of the business improvement district or those who live, 
work or carry on any activity in the district.

32 Joint arrangements

(1) The Scottish Ministers may by regulations made by statutory instrument make provision 
for or in connection with enabling two or more local authorities to make BID 35

arrangements with respect to a business improvement district comprising all or part of 
the area of each of the authorities.
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(2) The provision which may be made by regulations under this section includes provision 
which modifies any provision made by or under this Part in its application to such 
arrangements.

33 Additional contributions and action

(1) The persons specified in subsection (2) may make financial contributions or take action 5

for the purpose of enabling the projects specified in BID arrangements to be carried out.

(2) Those persons are—

(a) the local authority which has made the arrangements, and

(b) any other person authorised or required to do so in accordance with the 
arrangements.10

34 Duty to comply with arrangements

Where BID arrangements are in force, the local authority which made the arrangements 
must comply with them.

Administration etc.

35 BID Revenue Account15

(1) A local authority which has made BID arrangements must, in accordance with proper 
practices, keep an account, to be called the BID Revenue Account.

(2) Amounts paid to the authority for the purpose of enabling the projects specified in the 
BID arrangements to be carried out must be credited to the BID Revenue Account.

(3) Amounts are to be debited to the BID Revenue Account only in accordance with BID 20

arrangements.

(4) The Scottish Ministers may by regulations made by statutory instrument make further 
provision in relation to the BID Revenue Account.

Procedure

36 BID proposals25

(1) BID arrangements are not to come into force unless proposals for the arrangements 
(“BID proposals”) are approved by a ballot.

(2) The Scottish Ministers may by regulations made by statutory instrument make 
provision—

(a) as to the persons who may draw up BID proposals,30

(aa) as to consultation on BID proposals,

(b) as to other procedures to be followed in connection with the drawing up of BID 
proposals,

(c) as to the matters to be included in BID proposals, and

(d) as to the date which may be provided under BID proposals for the coming into 35

force of BID arrangements which give effect to the proposals.
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(3) No ballot may be held for the purposes of subsection (1) unless the persons drawing up 
the BID proposals satisfy the local authority that the proposals are supported by at least 
5% of those entitled to vote in the ballot; and regulations under subsection (2) may make 
provision—

(a) as to the procedures to be followed for the purposes of this subsection; and5

(b) as to the time by which the local authority must be so satisfied.

36A Entitlement to vote in ballot

(1) Entitlement to vote in a ballot held for the purposes of section 36(1) is to be determined 
in accordance with this section.

(2) When submitting BID proposals to the local authority, those who have drawn up the 10

proposals are also to submit a statement as to which eligible persons are to be entitled to 
vote in the ballot.

(3) The statement—

(a) is to specify that the persons entitled to vote are—

(i) those who are eligible persons under subsection (4), or15

(ii) those who are eligible persons under subsections (4) and (5), and

(b) may specify that only those who are eligible persons in respect of property of a 
description set out in the statement are entitled to vote.

(4) A person is an eligible person under this subsection if on the relevant date that person is 
subject to the non-domestic rate in respect of relevant property.20

(5) Subject to subsections (6) to (8), a person is an eligible person under this subsection if 
on the relevant date that person—

(a) is an eligible tenant or the owner of relevant property, and

(b) is not subject to the non-domestic rate in respect of that property.

(6) An owner of property is an eligible person under subsection (5) only if on the relevant 25

date there is no eligible tenant of that property.

(7) Where there is more than one eligible tenant of property on the relevant date, the eligible 
person under subsection (5) is whichever of those tenants has no eligible tenant as a sub-
tenant. 

(8) The Scottish Ministers may by regulations made by statutory instrument make provision 30

altering who is to be an eligible person under subsection (5).

(9) Subject to subsections (10) and (11), in this section the “owner” of property means the 
person who has right to the property whether or not that person has completed title.

(10) If, in relation to property (or, if the property is held pro indiviso, in relation to any pro 
indiviso share in the property) more than one person comes within the description of 35

owner in subsection (9), then “owner” means such person as has most recently acquired 
the right to the property.

(11) Where a heritable creditor is in lawful possession of security subjects which comprise 
the property, then “owner” means that heritable creditor.

(12) In this section—40
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“eligible tenant”, in relation to property, means a tenant or sub-tenant of property 
under a lease or sub-lease which has at least 5 years to run who is not subject to 
the non-domestic rate in respect of the property;

“non-domestic rate” is to be construed in accordance with section 7B of the Local 
Government (Scotland) Act 1975 (c.30);5

“relevant date” means such date as is specified in the statement referred to in 
subsection (2); and

“relevant property” means lands and heritages—

(a) which are within the business improvement district; and

(b) in respect of which there is an entry on the valuation roll made up under 10

section 1 of the Local Government (Scotland) Act 1975.

37 Approval in ballot

(1) BID proposals are not to be regarded as approved by a ballot held for the purposes of 
section 36(1) unless four conditions are satisfied.

(2) Except where section 38 applies, the four conditions are those set out in subsections (3), 15

(4), (5) and (6).

(3) The first condition is that the number of votes cast in favour of the BID proposals 
exceeds the number of votes cast against those proposals.

(4) The second condition is that A exceeds B.

(5) The third condition is that at least 25% of the persons entitled to vote in the ballot have 20

done so.

(6) The fourth condition is that the total of A plus B is equal to at least 25% of the aggregate 
of the rateable values of all lands and heritages in respect of which a person is entitled to 
vote in the ballot.

(7) Except in the case referred to in subsection (8A), “A” is the aggregate of the rateable 25

values of the lands and heritages in respect of which a person voting in the ballot has 
voted in favour of the BID proposals.

(8) Except in the case referred to in subsection (8A), “B” is the aggregate of the rateable 
values of the lands and heritages in respect of which a person voting in the ballot has 
voted against the BID proposals.30

(8A) The Scottish Ministers may by regulations made by statutory instrument make provision 
as to the meaning of “A” and “B” in the case of a ballot following on the submission of 
a statement which specifies entitlement to vote in accordance with sub-paragraph (ii) of 
section 36A(3)(a).

(8B) Regulations under subsection (8A) may delegate functions in connection with the 35

calculation of “A” and “B” to the persons who have drawn up the BID proposals which 
are the subject of the ballot.

(9) For the purposes of subsections (6), (7) and (8), the rateable value of lands and heritages 
is that shown on the valuation roll on the day of the ballot.
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38 Approval in ballot – alternative conditions

(1) This section applies where the persons who have drawn up the BID proposals so specify 
when submitting those proposals to the local authority in advance of a ballot being held 
for the purposes of section 36(1).

(2) Section 37(1) shall have effect in respect of that ballot subject to either or both of the 5

following—

(a) the substitution of the condition set out in subsection (3) below for that set out in 
subsection (3) of section 37,

(b) the substitution of the condition set out in subsection (4) below for that set out in 
subsection (4) of section 37. 10

(3) The condition is that the number of votes cast in favour of the BID proposals must 
exceed the number of votes cast against those proposals by such number or percentage 
as may be specified by the persons who have drawn up the BID proposals.

(4) The condition is that A must exceed B by such amount or percentage as may be 
specified by the persons who have drawn up the BID proposals.15

(5) In subsection (4), “A” and “B” have the same meanings as in subsections (7) and (8) of 
section 37 or, in the case referred to in subsection (8A) of that section, as in regulations 
under subsection (8A).

39 Power of veto

(1) This section applies where a ballot is to be held for the purposes of section 36(1).20

(2) By such date prior to the date of the ballot as may be prescribed, the local authority to 
which the BID proposals relate are to give to—

(a) the persons who have drawn up the proposals, and

(b) the Scottish Ministers,

notice that the authority are or are not vetoing the proposals.25

(2A) The authority may veto proposals only in the circumstances specified in subsection (2B) 
and are not entitled to do so after the date prescribed for the purposes of subsection (2). 

(2B) Those circumstances are that the local authority consider that the BID proposals are 
likely—

(a) to conflict with any structure plan, local plan, strategic development plan or local 30

development plan which has been approved or adopted under the principal Act 
and which applies to the proposed business improvement district or any part of it, 

(b) to conflict to a material extent with any policy formally adopted by and contained 
in a document published by the authority (whether or not the authority are under a 
statutory duty to prepare such a document), or35

(c) to lead to a significantly disproportionate financial burden being imposed on—

(i) any person entitled to vote in the ballot on the proposals, or 

(ii) any class of such persons,

as compared to other such persons or classes.
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(2C) The Scottish Ministers may by regulations made by statutory instrument amend 
subsection (2B) so as to change or add to the circumstances in which a local authority 
may veto proposals.

(3) Where the local authority have vetoed the BID proposals, no ballot shall be held.

(4) In deciding whether to exercise the veto, the local authority are to have regard to such 5

matters as may be prescribed.

(5) A notice under subsection (2) vetoing the BID proposals must—

(a) set out the reasons for the exercise of the veto, and

(b) give details of the right of appeal under section 40.

(7) Any other notice under subsection (2) must set out the reasons for not exercising the 10

veto.

40 Appeal against veto

(1) Where a local authority veto BID proposals, any person who would have been entitled 
to vote in the ballot may appeal to the Scottish Ministers.

(2) The Scottish Ministers may by regulations made by statutory instrument make provision 15

in relation to appeals under this section, including provision—

(a) as to the time by which an appeal is to be made,

(b) as to the manner in which an appeal is to be made,

(c) as to the procedure to be followed in connection with an appeal, and

(d) as to the matters to be taken into account in deciding whether to allow an appeal.20

41 Commencement of BID arrangements

(1) This section applies where BID proposals are approved by a ballot held for the purposes 
of section 36(1).

(2) The local authority concerned must ensure that BID arrangements which give effect to 
the proposals are made by the time the arrangements are to come into force in 25

accordance with this section.

(3) The BID arrangements are to come into force on such day as may be provided under the 
BID proposals.

Miscellaneous

42 Duration of BID arrangements etc.30

(1) BID arrangements are to have effect for such period (not exceeding 5 years) as may be 
specified in the arrangements.

(2) BID arrangements may be renewed for one or more periods each of which must not 
exceed 5 years, but only if the renewal of the arrangements on that or each occasion is 
approved by a ballot.35

(3) The renewal of BID arrangements is not to be regarded as approved by a ballot held for 
the purposes of subsection (2) unless the conditions which applied to the approval of the 
BID proposals (by virtue of section 37 and, where relevant, section 38) are satisfied in 
relation to the renewal of the arrangements.
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(4) The Scottish Ministers may by regulations made by statutory instrument make 
provision—

(a) as to the alteration of BID arrangements, and

(b) as to the termination of BID arrangements.

(5) The provision which may be made by virtue of subsection (4)(a) or (b) includes 5

provision preventing or restricting the alteration or early termination of BID 
arrangements.

(6) Nothing in subsection (5) is to be taken as limiting the power conferred by subsection 
(4).

43 Regulations about ballots10

(1) The Scottish Ministers may by regulations made by statutory instrument make provision 
in relation to ballots.

(2) The provision which may be made by regulations under this section includes 
provision—

(a) as to the timing of ballots,15

(b) as to the persons entitled to vote in a ballot held for the purposes of section 42(2),

(c) as to the question to be asked in a ballot,

(ca) as to the allocation of votes to those persons entitled to vote in a ballot,

(d) as to the form that ballots may take,

(e) as to the persons who are to hold ballots,20

(f) as to the conduct of ballots,

(g) conferring power on the Scottish Ministers to declare ballots void in cases of 
material irregularity,

(h) for or in connection with enabling a local authority to recover the costs of a ballot 
from such persons and in such circumstances as may be prescribed.25

(3) Nothing in subsection (2) is to be taken as limiting the power conferred by subsection 
(1).

(4) In this section (except in subsection (2)(b)) “ballot” means a ballot held for the purposes 
of section 36(1) or 42(2).

44 Further provision as to regulations under Part 930

(1) Subject to subsections (2) and (3), a statutory instrument containing regulations made 
under this Part is subject to annulment in pursuance of a resolution of the Parliament.

(2) A statutory instrument containing regulations made under section 36A(8) or 39(2C) is 
not made unless a draft of the instrument has been laid before and approved by a 
resolution of the Parliament.35

(3) On the first occasion on which regulations are made under section 37(8A), the statutory 
instrument containing the regulations is not made unless a draft of the instrument has 
been laid before, and approved by a resolution of, the Parliament.
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45 Crown application of Part 9

This Part binds the Crown.

46 Interpretation of Part 9

In this Part—

“BID arrangements” has the meaning given by section 31;5

“BID proposals” has the meaning given by section 36;

“business improvement district” has the meaning given by section 31;

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39); and

“prescribed” means prescribed by regulations made by statutory instrument by the 10

Scottish Ministers.

PART 10

MISCELLANEOUS AND GENERAL PROVISIONS

Miscellaneous

46A National Scenic Areas15

After section 263 of the principal Act insert—

“National Scenic Areas

263A National Scenic Areas

(1) Where it appears to the Scottish Ministers that an area is of outstanding scenic 
value in a national context and that the special protection measures specified in 20

subsection (2) are appropriate for it, they may by direction designate the area 
as a National Scenic Area.

(2) Where any area is for the time being designated as a National Scenic Area, 
special attention is to be paid to the desirability of safeguarding or enhancing 
its character or appearance in the exercise, with respect to any land in that area, 25

of any powers under this Act.

(3) The Scottish Ministers may issue guidance to a planning authority for the 
purposes of this section and that authority must have regard to any guidance so 
issued.

(4) In deciding whether to designate an area as a National Scenic Area, the 30

Scottish Ministers are to take account of—

(a) whether the area is of outstanding natural beauty,

(b) the amenity of the area, including—

(i) whether it is of historical, cultural or environmental importance; 
and35

(ii) the nature of any buildings or other structures within it, and

(c) any flora, fauna or physiographical features of the area, whether or not to 
any extent the product of human intervention in the landscape.
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(5) Any designation under subsection (1) may be varied or cancelled by a 
subsequent direction.

(6) Before issuing a direction under subsection (1) or (5), the Scottish Ministers 
are to consult with—

(a) Scottish Natural Heritage, and5

(b) such other persons as are prescribed.

(7) The Scottish Ministers are to compile and make available for inspection free of 
charge a list containing particulars of any area which has been designated as a 
National Scenic Area.

(8) For the purposes of subsection (7), a list may be made available by electronic 10

means.

(9) The Scottish Ministers may by regulations make provision as to—

(a) the form of any direction under subsection (1) or (5), 

(b) the manner in which a National Scenic Area is to be described in such a 
direction,15

(c) the publicity to be given to any such direction, and

(d) other procedural matters in connection with the making of such a 
direction.

(10) Regulations under this section may make different provision for different 
purposes.”.20

46B Equal opportunities

Before section 271 of the principal Act insert—

“270B Equal opportunities

(1) The Scottish Ministers and planning authorities must perform their functions 
under this Act in a manner which encourages equal opportunities and in 25

particular the observance of the equal opportunity requirements.

(2) “Equal opportunities” and “equal opportunity requirements” have the same 
meanings in this section as they have in Section L2 of Part 2 of Schedule 5 to 
the Scotland Act 1998 (c.46).”.

46C Regulations in connection with inquiries etc.30

(1) After section 275 of the principal Act insert—

“275A Further provision as regards regulations: inquiries etc.

(1) Subject to any other provision made by this Act as regards the procedure to be 
followed in connection with inquiries, hearings, referrals or reviews conducted 
under or by virtue of the Act, the Scottish Ministers may under this subsection 35

make regulations as regards such procedure.

(2) Without prejudice to the generality of subsection (1), such regulations may 
relate to procedure in connection with matters preparatory to such inquiries, 
hearings, referrals or reviews and in connection with matters subsequent to 
them.”.40
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(2) In section 9 of the Tribunals and Inquiries Act 1992 (c.53) (procedure in connection 
with statutory inquiries) at the end there is added—

“(5) For the purposes of the application of this section to Scotland, the expression 
“statutory inquiry” in subsections (1) to (3) is not to be construed as including 
an inquiry held under section 265 of, or paragraph 6 of Schedule 4 to, the 5

Town and Country Planning (Scotland) Act 1997 (c.8).”.

47 Old development plans

(1) Schedule 1 to the principal Act (old development plans) is amended as follows.

(2) In paragraph 1, the words from “a development plan” to the end become paragraph (a); 
and after that paragraph there is added “, and10

(b) except in paragraph 5, a development plan within the meaning of section 
24 as that section applied immediately before the coming into force of 
section 2 of the Planning etc. (Scotland) Act 2006 (asp 00)”.

(3) In paragraph 2, for the words “commencement of this Act” substitute “coming into force 
of that section”.15

(4) In paragraph 3, after the words—

(a) “old development plan” insert “, not being the structure plan or local plan,”

(b) “those of” insert “the strategic development plan or”, and

(c) “provisions of” insert “the strategic development plan or as the case may be”.

(5) Paragraph 4 is repealed.20

(6) In paragraph 6, for the words from “adoption” to the end substitute “—

(a) approval of a strategic development plan under section 13, so much of 
any structure plan as relates to the area to which the plan so approved 
relates,

(b) adoption of a local development plan under section 20, so much of any 25

old development plan as relates to the area to which the plan so adopted 
relates,

shall cease to have effect.”.

(7) In paragraph 7, for the words “local plan” substitute “plan so approved, or as the case 
may be adopted,”.30

(8) In paragraph 9, after the word “district” insert “, and the strategic development planning 
authority for any strategic development plan area,”.

(9) The heading to paragraphs 6 to 9 becomes “Discontinuance of old development plan on 
approval of strategic development plan or adoption of local development plan”.

(10) After paragraph 9 there is added—35

“Further provision as to interpretation

10. In this Schedule, “structure plan” is to be construed in accordance with section 
6 and “local plan” in accordance with section 11 as those sections applied 
immediately before the coming into force of section 2 of the Planning etc. 
(Scotland) Act 2006 (asp 00).”.40
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48 Further amendment of the principal Act

(1) The principal Act is amended as follows.

(2) In section 1 (planning authorities), at the end add—

“(3) This section is subject to the provisions of this Act and of any other 
enactment.”.5

(3) In section 30(2) (development orders: general)—

(a) in paragraph (a), at the end (but before the word “or” which immediately follows 
the paragraph) add “and according to whether a development is a national 
development, a major development or a local development”, and

(b) in paragraph (b), after the words “of land” insert “, or to such categories of 10

development,”.

(4) In section 33 (planning permission for development already carried out), at the end 
add—

“(4) But subsection (3) does not apply if, before the date of the application, an 
enforcement notice was issued in respect of the development.”.15

(5) In section 37 (determination of applications: general considerations)—

(a) in subsection (1)(a), for the words “58 and 59” substitute “27B(2) and 59(1)(b)”, 
and

(b) in subsection (4), after the words “which the” insert “notice of the”.

(6) In section 130(1)(b) (appeal against enforcement notice), for the words “those matters” 20

substitute “the matters which, by virtue of section 128(1)(a) have been stated in the 
notice,”.

(6A) In section 135(11) (construing the expression “compliance period” in relation to an 
enforcement notice), after the words “136,” insert “136A,”.

(6B) In section 156(1)(b) (right to enter without warrant), after the words “144,” insert 25

“144A,”.

(7) In section 160(6)(c) (saving in respect of certain obligations), at the end add “or an Act 
of the Scottish Parliament”.

(8) In section 216(6)(b) (references to development which has received specific 
parliamentary approval)—30

(a) in sub-paragraph (i), at the end add “or by a private Act of the Scottish 
Parliament”, and

(b) in sub-paragraph (ii), at the end add “or by the Scottish Parliament”.

(9) In section 237 (validity of development plans and certain orders, decisions and 
directions)—35

(a) in subsection (1), for paragraph (a) substitute—

“(a) a strategic development plan or local development plan or any alteration, 
repeal or replacement of any such plan, whether before or after the plan, 
alteration, repeal or replacement has been approved or adopted,”, 

(b) in subsection (3)––40

(i) before paragraph (a) insert—
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“(za) any decision on an application under section 31A;”,

(ii) after paragraph (c) insert—

“(ca) any determination on an appeal under section 75B or 75F;”, and

(c) after paragraph (f) insert—

“(fa) any decision on an appeal under section 169;”.5

(10) In section 238 (proceedings for questioning validity of development plans and certain 
schemes and orders)—

(a) in subsection (1)—

(i) for the words from “structure” to “the alteration, repeal or replacement”
substitute “strategic development plan or local development plan desires to 10

question the validity of the plan”, and

(ii) in paragraph (b), for the words from “requirement” to the end substitute 
“relevant requirement of that Part or of any regulations made under that 
Part has not been complied with,”,

(b) in subsection (2)—15

(i) in paragraph (a), the words “or, as the case may be, the alteration, repeal or 
replacement”, and

(ii) in paragraph (b), the words “or, as the case may be, the alteration, repeal or 
replacement” in both places they occur,

are repealed,20

(c) in subsection (3), the words “or an alteration, repeal or replacement” are repealed, 
and

(d) in subsection (5)—

(i) in paragraph (a), for the words from “such” to the end substitute “a 
strategic development plan, the date of its publication under section 25

14(1)(b);”, and

(ii) after that paragraph insert—

“(aa) in the case of an application in respect of a local development plan, the 
date of its publication under section 20A(1)(b);”.

(10A)In section 242A(11) (urgent Crown development: application), for the word “to”, where 30

it first occurs, substitute “and”.

(11) In section 255(2)(a) (contributions by local authorities and statutory undertakers), for the 
words “carrying out of a survey or the preparation of a structure plan or a local” 
substitute “preparation of a strategic development plan or a local development”.

(12) In section 269(1)(a) (rights of entry)—35

(a) for the words “structure plan or local” substitute “strategic development plan or 
local development”, and

(b) the words “including the carrying out of any survey under that Part” are repealed.

(13) In section 275 (regulations and orders)—

(za) after subsection (2) insert—40
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“(2A) Any power conferred by this Act to make regulations or orders includes power 
to make such incidental, supplemental, consequential, transitory, transitional or 
saving provision as the Scottish Ministers consider necessary or expedient.”,

(a) in subsection (4)—

(i) for the word “5” substitute “4(1)”, and5

(ii) for the words “and 100(3)(a)” substitute “, 100(3)(a), 241B(3), 241C(6) and 
241D(3)(f)”,

(b) in subsection (5), for the words “5, 54 or 100(3)(a)” substitute “4(1), 54, 
100(3)(a), 241B(3), 241C(6) or 241D(3)(f)”,

(c) in subsection (6), after the words “subsection (7))” insert “or in an Act of the 10

Scottish Parliament (other than a private Act or an enactment specified in 
subsection (7))”, 

(d) in subsection (7)(b), after the words—

(i) “of Parliament” insert “or of the Scottish Parliament”, and

(ii) “by Parliament” insert “or by the Scottish Parliament”, and 15

(e) after subsection (7) insert—

“(7A) On the first occasion on which regulations are made under each of paragraph 
(d) of section 7(1) and paragraph (a)(i) of section 19(10), the statutory 
instrument containing the regulations is not made unless a draft of the 
instrument has been laid before, and approved by a resolution of, the 20

Parliament.

(7B) A statutory instrument containing regulations made under section 136A(4) or 
145A(4) is not made unless a draft of the instrument has been laid before, and 
approved by a resolution of, the Parliament.”.

(14) In section 277 (interpretation)—25

(a) in subsection (1)—

(i) at the appropriate places insert—

““local development plan” shall be construed in accordance with section 
15;”,

““local developments” has the meaning given by section 26A;”,30

““major developments” has the meaning given by section 26A;”,

““national developments” has the meaning given by section 3A(4)(b);”,

““National Planning Framework” has the meaning given by section 
3A(1);”,

““strategic development plan” shall be construed in accordance with 35

section 7;”,

““strategic development plan area” shall be construed in accordance with 
section 5;”,

““strategic development planning authority” has the meaning given by
section 4(4);”, and40

““temporary stop notice” shall be construed in accordance with section
144A;”,
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(ii) in the definition of “compulsory acquisition”, after the word “Parliament” 
insert “or of the Scottish Parliament”,

(iii) for the definition of “enactment” substitute—

““enactment” includes an Act of the Scottish Parliament, an enactment in 
any local or private Act of Parliament or in any private Act of the 5

Scottish Parliament, and an order, rule, regulation, byelaw or scheme 
made under an Act of Parliament or of the Scottish Parliament, including 
an order or scheme confirmed by Parliament or by the Scottish 
Parliament;”, and

(iv) in the definition of “owner”, for the words “section 35” substitute “sections 10

35, 75, 75C, 75D and 75G”, and

(b) at the end add—

“(11) Any reference in this Act to registering an instrument (or any other document, 
however described) in the Land Register of Scotland is to be construed as a 
reference to registering the information contained in the instrument (or other 15

document) in that Register.”.

(15) In Schedule 4 (determination of certain appeals by appointed person)—

(a) in paragraph 1(1), after the words “47,” insert “75B, 75F,”, and

(b) in paragraph 2—

(i) after head (a) of sub-paragraph (1) insert—20

“(aa) in relation to an appeal under section 75B, as the Scottish Ministers have 
under subsections (4) and (5) of that section;

(ab) in relation to an appeal under section 75F, as the Scottish Ministers have 
under subsections (4) and (5) of that section;”, and

(ii) in sub-paragraph (2), after the words “48(2),” insert “75B(10), 75F(10),”.25

(16) In Schedule 14 (blighted land)—

(a) in paragraph 1—

(i) in sub-paragraph (1), for the word “structure” substitute “strategic 
development”,

(ii) in sub-paragraph (2), after the word “local” insert “development”,30

(iii) for sub-paragraphs (4) and (5) substitute—

“(4) In sub-paragraph (1), the reference to a strategic development plan in 
force includes a reference to—

(a) a proposed strategic development plan which has been submitted 
to the Scottish Ministers under section 10(3)(b), and35

(b) intended modifications published under section 13(4)(b)(i).

(5) Sub-paragraph (4) ceases to apply—

(a) when the proposed strategic development plan (whether or not in 
whole or in part and whether or not modified) is constituted under 
subsection (2) of section 13 as the strategic development plan,40
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(b) when as regards the proposed strategic development plan the 
strategic development planning authority arrive at the 
consideration mentioned in section 12A(6), or

(c) when, under subsection (1) of section 13, the Scottish Ministers 
reject the proposed strategic development plan.”, and5

(iv) in sub-paragraph (6), for the words “22” substitute “23B”, and

(b) in paragraph 2—

(i) in sub-paragraph (1)(a), after the word “local” insert “development”,

(ii) for sub-paragraphs (2) and (3) substitute—

“(2) In sub-paragraph (1), the reference to a local development plan in force 10

includes a reference to a proposed local development plan which has 
been submitted to the Scottish Ministers under section 18(3)(b) or 
19A(5)(b)(ii).

(3) Sub-paragraph (2) ceases to apply—

(a) when the proposed local development plan (whether or not 15

modified) is constituted under section 20(1) as the local 
development plan, or

(b) when as regards the proposed local development plan the planning 
authority arrive at the consideration mentioned in section 
19A(6).”, and20

(iii) in sub-paragraph (4), for the words “22” substitute “23B”.

49 Further amendment of the listed buildings Act

(1) The listed buildings Act is amended as follows.

(2) In section 13 (directions concerning notification of applications etc.), at the end add—

“(4) Directions under subsection (1) or (3) may be given to—25

(a) planning authorities generally;

(b) a particular planning authority; or

(c) a description of planning authority.”.

(3) In section 69(1) (grants and loans for preservation or enhancement of conservation 
areas)—30

(a) for the words “If in the opinion of the Secretary of State any conservation area is 
an area of outstanding architectural or historic interest, he” substitute “The 
Scottish Ministers”, and

(b) for the words “the area or any part of it” substitute “a conservation area or any 
part of a conservation area”.35

(4) In section 81(1) (interpretation), after the definition of “conservation area consent” 
insert—

““demolition” includes partial demolition (and any analogous expression
is to be construed accordingly),”.
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(5) In section 82(1) (power to make regulations), after paragraph (a) insert—

“(aa) as to the provision of information, or the production of evidence to verify 
information, for the purposes of this Act;

(ab) as to the manner of lodging any application under this Act and as to 
documents to be furnished with such an application;5

(ac) as to the manner of giving notice of appeal under this Act and as to 
documents to be furnished with such notice of appeal;

(ad) as to the manner of intimating decisions under this Act and as to 
documents to be sent with notice of such a decision;”.

General10

50 Repeals

The enactments mentioned in the schedule to this Act are repealed to the extent 
mentioned in the second column of that schedule.

51 Interpretation

(1) The “principal Act” is the Town and Country Planning (Scotland) Act 1997 (c.8).15

(2) The “listed buildings Act” is the Planning (Listed Buildings and Conservation Areas) 
(Scotland) Act 1997 (c.9).

52 Supplementary and consequential provision

(1) The Scottish Ministers may by order made by statutory instrument make—

(a) any supplementary, incidental or consequential provision,20

(b) any transitory, transitional or saving provision,

which they consider necessary or expedient for the purposes of, in consequence of or for 
giving full effect to any provision of this Act.

(2) The provision which can be made under subsection (1) includes provision amending or 
repealing any enactment (including any enactment comprised in this Act) or any other 25

instrument.

(3) An order under this section may make different provision for different purposes.

(4) Subject to subsection (5), a statutory instrument containing an order under this section is 
subject to annulment in pursuance of a resolution of the Parliament.

(5) A statutory instrument containing an order under this section which adds to, replaces or 30

omits any part of the text of an Act is not made unless a draft of the instrument has been 
laid before and approved by a resolution of the Parliament.

53 Commencement

(1) This section and section 54 come into force on Royal Assent.

(2) The remaining provisions of this Act come into force in accordance with provision made 35

by the Scottish Ministers by order made by statutory instrument.
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54 Short title

This Act may be cited as the Planning etc. (Scotland) Act 2006.
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SCHEDULE
(introduced by section 50)

REPEALS

Enactment Extent of repeal
  5

10

15

20

25

30

Town and Country Planning 
(Scotland) Act 1997 (c.8)

Section 41(5).

In section 42(3), paragraph (a).

Section 45.

In section 46, in subsection (4), the words 
“Subject to subsection (5),”; and subsections (5) 
and (6).

In section 48, subsections (2) and (4); and in 
subsection (5), the words “Subject to subsection 
(2),”.

In section 67(8), paragraph (b) and the word “or” 
which immediately precedes that paragraph.

Section 130(1)(a).

Section 131(2).

In section 133, in subsection (1), paragraphs (a) to 
(c); and subsections (4) to (11).

In section 143(2), in paragraph (a), the words “on 
grounds other than those mentioned in paragraph 
(a) of section 130(1)”; and in paragraph (b), the 
words “(otherwise than on the grounds mentioned 
in that paragraph)”.

Section 155(1).

Section 163.

Section 169(6).

In section 182(3)(a), the words “34, 35,”.

In section 252(2), paragraph (a); and in paragraph 
(b) the word “other”.

Section 263.

Section 277(9).

In Schedule 3, in paragraph 4(3)(a), the words “for 
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Enactment Extent of repeal

  5

10

15

Planning (Listed Buildings and 
Conservation Areas) (Scotland) Act 
1997 (c.9)

Water Environment and Water 
Services (Scotland) Act 2003 (asp 3)

agriculture or”.

In Schedule 4, in paragraph 2, sub-paragraphs (2) 
to (5); and in paragraph 3, sub-paragraphs (4) to 
(6). 

In Schedule 18, Part 2.

Section 20(2).

Section 36(2).

In section 72(1)(b), the words from “which” to the 
end.

In section 24, subsections (5) to (7).

In section 36, in subsection (3), the words “section 
24 or”; and in subsection (6)(a), the words “or 
24”.
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